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RUDOLPH    VON    JHERING. 

The  portrait  in  this  number  of  the  Journal  is  that  of  Rudolph  von  Jhering. 
Only  one  of  his  works,  and  that  by  no  means  the  chief  {Der  Kampf 
urns  ReM)^  has,  so  fiEu-  as  I  know,  been  translated  into  English.  But  he  1^ 
exercised  in  Germany  and  on  the  Continent  generally,  and,  it  may  be  added, 
in  America,  influence  comparable  to  that  of  Savigny.  Here  too  his  teaching 
has  percolated  into  the  writings  of  those  who  scarcely  know  his  name. 
Some  sixteen  years  have  passed  since  his  death,  and  about  sixty  since  the 
first  volume  of  his  chief  work  appeared.  He  is  still  a  fountain  of  instruction, 
an  impulse  to  research  and  i»x>gress.  Asked  what  law  boo*k  in  modem  times 
had  opened  new  pathways,  the  English  lawyer  would  answer  "  Maine's  Ancient 
Law!*  The  answer  of  many  continental  lawyers  would  be  "  Jhering's  Geist 
des  romischen  Rechts^^  the  first  volume  of  which  appeared  some  years  before 
the  Ancient  Law.  Probably  no  law  books  since  Blackstone's  Commentaries 
have  passed  through  so  many  editions  as  some  of  Jhering's  works.  Few,  if 
any,  have  influenced  so  much  both  lawyers  and  lajrmen.  His  incisive  speech, 
his  luminous  exposition  of  jurisprudence,  his  constant  recognition  of  its* 
relation  to  ethics,  make  Jhering  a  writer  by  himself  among  modems ;  though 
with  traits  not  unlike  those  visible  in  JJ Esprit  des  Lois,  I  am  not  competent 
to  pass  judgment  on  the  merits  of  his  Geist  des  romischen  Rechts  as  a  contri- 
bution to  the  technical  investigation  of  Roman  law.  But  no  one  can  study  it 
without  feeling  that  he  has  obtained  light  and  insight  Much  of  Jhering's  work 
was  for  a  purpose  which  is  now  fulfilled.  He  laboured  hard  to  dig  the  grave 
of  the  jurists  who  lived  in  a  world  of  shadowy  abstractions,  the  "  Romanists  "" 
and  £smatical  civilians  who  stuck  to  their  texts  and  shrank  from  contact  with 
the  realities  of  to-day.  I  am  not  sure  that  he  did  not  entomb  some  of  his 
best  work  in  the  grave  which  he  dug  for  otho-s.  "  Through  Roman  law, 
but  beyond  it,"  had  much  more  point  before  than  after  the  Civil  Code. 
But  some  of  his  books  (especially  Der  Zweck  im  Recht)  are  among  the  few  in 
which  the  trained  jurist  and  the  philosophic  thinker  fratemise ;  in  which  the 
larger  aspects  of  law  are  viewed  by  one  whose  technical  knowledge  is  great ;  in 
which  *'  the  philosophy  of  law  ^  is  not  the  enthronement  of  platitudes.  There 
are  signs  that  the  value  of  jurispmdence  as  a  science  worthy  of  cultivation 
will  be  called  in  question.  Apologists  for  it  will  nowhere  find  richer  stores  of 
arguments  for  its  maintenance  in  the  first  rank  of  humanising  studies  than  in 
the  writings  of  one  who  was  lawyer,  moralist,  and  historian. 

J.M. 
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SPEECH  BY  THE  EARL  OF  ROSEBERY, 

THE  PRESIDENT  OF  THE  SOCIETY,  AT  THE  ANNUAL  MEETING, 
HELD  AT  THE  LAW  SOCIETY'S  HALL»  JUNE  3a 

Thb  Earl  of  Rosbbery  :  The  only  flaw  that  I  have  ever  had  to  find  in 
the  Society  of  Comparative  Legislation  is  that  it  does  not  choose  the  day 
for  its  meetings  with  due  regard  to  surrounding  circumstances.  First,  there 
is  a  divine  June  afternoon  that  I  am  afraid  may  keep  many  anxious  inquirers 
away,  and  secondly,  there  is  an  important  debate  in  the  House  of  Lords  to 
which  I  shall  be  compelled  to  hurry  away.  But  in  spite  of  all  these 
obstacles,  I  was  imwilUng  not  to  be  here,  to  testify  my  very  high  apfMre- 
ciation  of  the  work  which  the  Society  has  done  and  is  doing.  It  is  one 
of  the  very  few  societies  in  the  world  that  I  am  acquainted  with,  which  one 
can  praise  unstintedly  and  absolutely  without  reservation.  In  fact,  its  work 
^eems  so  necessary  in  these  days  of  superabundant  l^slation,  that  it  seems 
marvellous  that  it  should  be  left  to  a  private  society  to  do  what  it  does. 
Now,  the  first  work,  and  in  my  opinion  the  supremely  important  work,  of 
the  Society  is  to  give  a  full  and  accurate  summary  of  each  year's  legislation 
in  the  Briti^  Empire,  the  United  States,  and  foreign  countries.  Now 
•consider  whata  work  that  is.  There  are,  I  believe,  sixty  l^;islatures  within 
the  British  Empire  itself;  there  are  some  fifty  legislatures  in  the  United 
States ;  and,  besides,  there  are  the  various  legislatures  of  Europe :  within 
the  Austrian  Empire  alone  there  are  certainly  more  than  a  dozen.  All  these 
l^slatures,  more  especially  our  own,  full  steam  ahead,  produce  almost  the 
greatest  possible  number  of  Acts  of  Parliament  in  a  year.  In  the  year  1906, 
for  example,  there  were  no  less  than  two  thousand  laws  or  ordinances  passed 
within  the  British  Empire,  of  which  probably  ninety-nine  per  cent  were 
curtailments  or  infiringements  of  the  liberty  of  the  subject.  Well,  what  a 
stupendous  task  that  is,  gentlemen,  and  how  it  certainly  teaches,  as  from  a 
text,  the  necessity  of  such  a  society  as  this  !  This  Society  alone,  of  all  human 
agencies,  gamers  up  this  huge  output  of  laws  which  is  deemed  necessary  for 
the  wel&re  of  the  human  race.  And  I  think  in  this  respect  we  have  to 
remember  that  no  Parliament  is,  to  my  knowledge,  half  so  active  as  our  own 
in  this  work.  A  ministry  now,  to  whatever  party  it  may  belong,  reckons  its 
Acts  of  Parliament  at  the  end  of  a  session,  as  sportsmen  reckon  their  bag. 
The  laws  are  all  presumably  good  from  their  point  of  view.  But  firom  the 
point  of  view  of  those  who  ^ar^  affected  by  them,  they  seem  superabimdantly 
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munerous.  And  you  must  remember,  also,  that  these  laws  are  passed,  in 
the  main,  without  any  adequate  discussion,  because  it  is  impossible  to  give 
adequate  discussion  to  so  many  laws  as  are  passed  by  our  legislature. 
Indeed,  so  ha  from  having  discussion  upon  them  facilitated,  every  means 
is  emi^yed,  legitimate  or  illegitimate,  according  to  the  point  of  view  from 
whiqh  you  regard  them,  to  restrict  and  suffocate  discussion  of  these  legis- 
lative proceedings.  Now  I  venture  to  say  that  in  all  these  circumstances 
a  Society  of  Comparative  Legislation  is  one  of  the  first  necessities  to  serious 
people,  to  all  those  who  want  to  watch  the  general  course  of  humanity  and 
who  also  want  to  have  an  idea  of  the  laws  that  are  passed  with  regard  to 
themselves.  But  there  is  a  second  point  on  which  I  would  lay  emphasis,  and 
it  is  this.  In  former  days  I  do  not  think  such  a  society  was  so  much 
required  as  it  is  now.  We  were  then  living  under  what  I  may  call  the  "  era  of 
emancipation."  The  object  was  to  strike  off  restrictions.  We  were  freeing 
the  Jews,  we  were  freeing  the  Roman  Catholics,  we  were  freeing  the 
municipalities,  we  were  freeing  the  Universities.  Everywhere  our  task  was 
one  of  enlarging  the  boundaries  of  freedom.  That  task  has,  in  the  main, 
been  accomplished ;  and  we  have  passed,  as  has  often  been  observed,  into 
an  era  much  more  difficult,  much  more  fertile  of  stumbling-blocks,  much 
more  full  of  stumbling-blocks — the  era  of  construction,  too  often  involving 
the  restriction  of  freedom.  The  more  important  portion  of  the  laws  that 
are  passed  now  are  laws,  of  construction — ^laws  aimed  at  moulding  human 
society  in  a  particular  and  beneficent  direction ;  and  I  think  if  one  school 
had  its  way,  it  would  aim  still  more  at  constructing  a  new  society  on  the 
ruins  of  the  old.  But,  at  any  rate,  whether  we  go  so  far  as  that  or  not,  we 
cannot  shut  out  from  ourselves  the  prospect  that  increasingly  the  legislatures 
will  endeavour  to  raise  and  fortify  the  new  structure  of  society,  somewhat 
empirically,  by  means  of  legislation.  Now  I  watch  this  process  with  some 
vigilance  and  more  anxiety,  because  I  belong  to  that  small  school  which  does 
not  believe  (though  perhaps  I  ought  not  to  say  so  before  a  Law  Society)  that 
laws  in  the  long  run  can  greatly  ameliorate  humanity.  I  am  not  sure  that  I 
do  not  incline  to  that  small  heresy  (if  it  be  a  heresy)  which  believes  that  that 
State  is  most  fortunate  that  achieves  its  own  development  by  the  character  of 
its  own  citizens,  and  by  the  individual  efforts  of  its  own  citizens,  as  little  as 
possible  supported  and  guided  by  legislation.  At  any  rate,  sure  I  am  that 
the  progress  of  that  State  which  is  enabled  so  to  develop  itself,  will  be-  more 
sure  and  more  abundant  than  that  of  the  State  which  rests  on  legislative 
measures  for  the  achievement  of  its  destiny.  Now,  if  we  are  to  construct, 
and  constantly  to  construct — because  for  ten  months,  day  and  night,  our 
legislature  is  at  work,  at  its  utmost  stretch,  on  the  task  of  legislation — if  we 
are  to  construct,  it  surely  is  of  the  most  vital  importance  to  us  to  know  what 
other  nations  are  doing  in  the  same  direction,  how  far  they  have  succeeded  by 
dieir  measures,  and  how  far  they  have  failed.  I  will  take  one  example — ^a 
burning  question  at  this  moment — ^the  question  of  old-age  pensions.    It  is  of 
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vast  importance  to  all  who  have  that  subject  at  heart  to  know  what  has  been 
done  in  New  Zealand,  what  has  been  done  in  Australia,  and  what  has  been 
dcme  in  Germany  with  regard  to  this  great  subject  But  I  am  extremely 
sceptical  as  to  whether  many  of  those  who  do  endeavour  to  legislate  on  that 
subject  are  fully  conversant  with  these  various  systems.  And  I  scarcely 
know  how  they  could  be  conversant  unless  they  read  the  volumes  of  the 
Society  of  Comparative  Legislation.  Take  another  case.  We  observe  in 
the  course  of  this  work  certain  tendencies  in  legislation  as  characteristic  of 
certain  periods — certain  subjects  on  which  both  our  own  empire  and  other 
nations  seem  to  be  concentrating  their  attention.  For  example,  during  the 
last  two  years  there  have  been  thirty-three  Acts  and  ordinances  dealing  with 
children,  127  Acts  and  ordinances  dealing  with  crime  in  all  its  aspects, 
and  exhibiting  clearly  the  tendency  to  discriminate  between  the  habitual  or 
professional  and  the  occasional  criminal  It  seems  as  if  there  were  a  wave 
of  feeling  passing  over  the  world  with  regard  to  particular  subjects  which 
sweeps  legislation  along  with  it.  Moreover,  with  regard  to  subjects  which  are 
not  imminent  or  not  critical  to  us,  we  have  the  young  legislatures  in  the  West 
and  South — ^in  America,  Australia,  and  New  Zealand— proceeding  to  deal 
with  new  topics  that  some  day  we  may  also  have  to  deal  with,  but 
as  to  which  it  is  of  the  greatest  value  to  us  to  know  what  they  are  doing, 
what  they  are  aiming  at,  and  what  success  they  are  achieving  in  these  strange 
experiments.  For  example,  in  the  State  of  Michigan  they  have  prohibited 
the  marriage  of  epileptics  and  feeble-minded  persons,  and  in  Nebraska  the 
marriage  of  first  cousins.  This  is  a  branch  of  l^islation  at  which  many  will 
be  inclined  to  smile  now,  but  which  has  developed  by  the  new  science  of 
which  we  scarcely  know  how  to  i»x>nounce  the  name — ^the  science  of 
eugenics— one  which  is  greatly  taking  up  the  higher  minds  of  the  country. 
We  smile  at  such  regulations  of  marriage  now.  If  the  success  of  the  enact- 
ment in  Michigan  is  great,  if  it  is  found  that  hereditary  incurable  defects  are 
thereby  checked,  that  a  better  and  purer  race  is  being  produced,  a  race  more 
competent  to  people  the  ideal  State  which  we  are  always  aiming  at,  are  we 
sure  that  we  shall  always  smile  ?  Now  it  seems  l^slation  more  worthy  of 
Plato's  Republic  than  of  practical  Parliaments.  But  whether  that  be  so  or 
not,  we  know  from  the  work  that  is  being  done  in  Michigan,  or  we  shall 
know,  whether  this  has  had  any  effect  at  all — ^whether  a  bad  effect  or  a  good 
effect.  These  are  all  the  examples  that  I  have  time  or  competence  to  give 
you  to-day  with  regard  to  the  work  which  this  Society  is  doing.  In 
these  days,  when  the  State  undertakes  so  much,  I  venture  to  say  that 
there  are  many  branches  of  national  expenditure  which  are  not  nearly 
so  useful  as  that  involved  in  the  Society  in  whose  name  we  are 
assembled  to-day.  That  that  is  recognised  is  shown  by  the  fact  that 
some  of  the  Outer  Britains— what  used  to  be  called  the  Colonies — are 
beginning  to  contribute  to  our  Society  as  recognising  the  vast  utility  of  its 
work.    Not  merely  is  it  not  State-sustained ;  the  whole  of  the  arduous  work 
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contained  in  these  Tolumes  with  which  you  are  conversant  is  done  absolutely 
gratuitously :  neither  the  editor  nor  the  secretary,  nor  yet  the  contributors 
receive  any  payment  whatever  for  their  priceless  work.  I  think  therefore 
that  I  am  entitled  to  ask  you,  some  even  beyond  this  hall,  to  give  in 
the  future  their  earnest  support  to  this  most  useful  and  beneficent  Society. 

I  have  now  to  go  to  the  House  of  Lords,  and  the  Lord  Chief  Justice 
has  kindly  consented  to  take  the  chair  in  my  absence.  I  feel  a  sort 
of  sense  of  shame  at  being  able  to  occupy  the  chair  for  so  short  a 
time ;  bat  I  am  compelled  to  go  to  the  House  of  Lords,  and  I  am  not  sure 
diat  die  socmer  I  vacate  the  chair,  the  better  it  will  not  be  for  the  Society, 
as  I  shall  give  place  to  one  so  much  more  fitted  to  occupy  it. 

The  Lord  Chief  Justice  moved  a  vote  of  thanks  to  the  Earl  of 
Roeebery  fen:  his  address. 
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THE    WORK    AND    PROSPECTS    OF    THE 

SOCIETY.^ 

[Contributed  fy  Sir  Courtenay  Ilbert,  K,C.S.I.^ 

This  Society  has  now  been  in  existence  for  some  fourteen  and  a  half  years, 
and  the  time  appears  to  have  arrived  at  which  we  may,  with  advantage, 
review  our  position  ahd  consider  how  far  we  have  justified  our  existence. 
What  did  we  endeavour  to  achieve,  what  have  we  succeeded  in  achieving, 
what  may  we  reasonably  aim  at  and  endeavour  to  achieve  in  the  future? 
These  are  the  questions  wjiich  I  should  like  to  submit  for  your  considera- 
tion to-day.  I  want  to  put  some  business  questions,  and  deal  with  them  in 
a  businesslike  way. 

For  the  establishment  of  the  Society  I  must  admit  some  degree  of 
responsibility.  In  a  paper  which  I  read  at  the  Imperial  Institute,  in 
November  1894,  I  directed  attention  to  the  difficulty  then  experienced  in 
obtaining  satisfactory  information  about  the  course  of  legislation  in  other 
parts  of  the  British  dominions  and  in  foreign  countries,  and  made  some  sugges- 
tions as  to  the  expediency  of  taking  steps  towards  devising  and  organising 
provision  for  better  information  on  this  important  subject.  The  suggestions 
attracted  attention,  and  at  a  meeting  which  was  held  in  the  following  month, 
and  at  which  were  present  some  very  distinguished  and  influential  persons — 
great  lawyers,  great  administrators,  agents-general,  ambassadors  and  other 
representatives  of  foreign  countries — a  resolution  was  passed  affirming  the 
expediency  of  establishing  a  Society  of  Comparative  legislation,  with  the 
object  of  promoting  knowledge  of  the  course  of  l^islation  in  dififerent 
countries,  more  particularly  in  the  several  parts  of  her  Majesty's  dominions 
and  in  the  United  States.  The  resolution  was  proposed  by  the  late  Lord 
Herschell,  then  Lord  Chancellor,  and  was  seconded  by  the  late  Sir  Robert 
Herbert,  who  had  recently  been  head  of  the  Colonial  Office,  and  was  one 
of  the  most  eminent  of  our  colonial  administrators. 

This  resolution  was  the  origin  of  our  Society.  The  terms  of  the 
resolution,  and  the  title  which  the  Society  has  assumed,  have  been  made 
the  subject  of  friendly  criticism  in  a  paper  contributed  to  our  Journal  some 
years  ago  by  Mr.  Jenks.  He  complained  that  we  had  unnecessarily  and 
unduly  narrowed  our  aims,  that  we  ought  to  have  taken  for  our  object, 

>  An  address  delivered  at  the  annual  meeting  of  the  Society,  held  at  the  Law  Society's 
Hall,  on  June  30^  1908. 
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not  aHnpvative  legislation,  but  comparative  law,  or  comparative  juris- 
prudence, and  that  we  had  thereby  missed,  or  at  least  hampered,  a  great 
opportunity  for  advancing  the  cause  of  legal  study  and  legal  science.  There 
is  no  one  who  in  recent  years  has  done  more  excellent  service  in  advancing 
legal  education  than  Mr.  Jenks — no  one  to  whom  the  society  whose 
hospitality  we  are  enjoying  to-day  is  more  deeply  indebted  for  assistance 
In  the  efforts  it  has  made  to  improve  the  system  and  methods  of  legal 
instruction  here  in  London.  Any  suggestions  ot  comments  from  such 
a  quarter  are  entitled  to  the  greatest  weight  But  to  the  criticism  which 
I  have  mentioned,  several  answers  may  be  made. 

In  the  first  place,  our  Society  was  formed  to  meet  a  specific  and  practical 
need — a  need  the  existence  of  which  had  obtained  genend  recognition  :  the 
need  of  obtaining  better,  fuller,  more  accurate  information  about  the  course 
of  legislation  in  different  parts  of  the  world.  It  was  this  need  which  it  was 
our  immediate  and  primary  object  to  supply. 

In  the  next  place,  we  had  before  us,  as  a  model,  a  society  which  had 
for  several  years  done  most  useful  work  in  the  direction  in  which  we  are 
endeavouring  to  move — the  French  Society  of  Comparative  Legislation; 
and  we  were  not  ashamed  to  express  our  appreciation  of  its  methods  and 
objects  by  the  sincere  flattery  of  copying  its  title. 

And, 'lastly,  the  title  which  we  have  assumed  has  not,  in  practice, 
hampered  or  limited  our  work.  We  have  invited  addresses,  the  editors  of 
oar  Journal  have  welcomed  to  its  columns  contributions,  and  very  valuable 
contributions,  which  go  beyond  our  scope  as  construed  in  its  narrower  and 
stricter  sense.  "  Excusable,  but  illogical,"  says  our  critic.  "  Justifiable,"  may 
we  not  rather  say,  ''and  commendable  "?  Indeed,  to  have  acted  otherwise 
would  have  been  the  silliest  pedantry.  Had  our  object  been  to  found  a 
idKX>l  or  &culty  of  law,  other  considerations  might  possibly  have  applied, 
though  even  then  we  might  have  been  encouraged  in  the  adoption  of  a 
similar  course  by  the  example  of  our  fiiends,  the  London  School  of 
Econcmiics  and  Political  Science,  who,  finding  on  their  border  a  field  un- 
occupied and  uncultivated — and  sorely  in  need  of  cultivation — ^have  not 
hedtated  to  advance  into  a  region  which  belongs  more  strictly  to  another 
focuhy,  or  rather  to  anticipate  the  work  of  a  faculty  which,  for  reasons  we 
all  deplore,  is  as  yet  a  Oaculty  of  the  future.  And  I  am  sure  that  in  so  doing 
they  have  not  been  treated  as  trespassers  by  our  present  hosts,  the 
IncorpOTated  Law  Society,  but  welcomed  as  friends  and  useful  co-operators. 
So  we  also  have  recognised  that  the  study  which  we  undertook  has  many 
aspects,  and  cannot  profitably  be  dissociated  from  other  cognate  branches 
of  study.  It  has  one  aspect  v^ch  appeals  more  direcUy  to  the  teacher 
or  student  of  the  principles  of  law,  another  which  appeals  rather  to  the 
practising  and  professional  lawyer,  another  which  has  more  attractions  for 
the  administrator  or  legislator.  From  the  sdentific  point  of  view  the  study 
of  comparative  l^;islation,  or  the  comparative  study  of  l^islation,  whichever 
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phrase  you  prefer,  may  be  treated  as  one  of  the  branches  of  the  comparatiye 
stady  of  law ;  and  this  again  is  one  of  the  methods  by  which  the  science  of 
law  has  been  and  may  be  studied.  There  is  an  admirable  essay  by  Mr. 
Bryce,  in  his  Studies  cf  History  and  Jurisprudtnu^  in  which  he  describes 
the  four  principal  methods  of  legal  science :  the  metaphysical  or  a  priori 
method,  the  analytic  ^method,  the  historical  method,  and  the  comparative 
method ;  points  out  the  close  relation  between  the  two  latter  methods— of 
which  the  one  may  be  said  to  apply  to  time  what  the  other  applies  to  space — 
and  illustrates  the  fruitful  results  which  have  been  obtained  by  the  adoption 
of  these  two  methods.  If  you  wish  to  know  the  real  meaning  of  a  law  you 
must  trace  it  to  its  sources,  you  must  study  its  historical  development,  it 
must  be  compared  and  contrasted  with  other  laws  which  have  come  into 
existence  at  other  times,  in  other  countries,  and  under  other  conditions ; 
you  must  inquire  how  far  resemblances  are  to  be  explained  by  affiliation, 
by  imitation,  conscious  or  unconscious,  direct  or  indirect,  or  by  similarity 
of  conditions,  and  to  what  causes — ^historical,  racial,  climatic,  political,  social, 
or  economic — differences  are  due.  It  is  by  the  application  of  these  methods 
that  the  scientific  study  of  law  has  during  the  last  two  or  three  generations 
made  such  gigantic  strides.  But  the  comparative  study  of  legislation,  if 
in  one  sense  it  is  narrower,  in  another  sense  is  wider  than  the  comparative 
study  of  law.  It  transcends  the  boundaries  of  jurisprudence,  and  trenches 
on  the  provinces  of  political  science,  of  economics,  and  of  sociology.  It 
compares  with  each  other  the  constitutions  of  different  law-making  bodies, 
their  powers,  and  their  procedure.  It  examines,  compares,  and  contrasts 
the  legislative  experiments  which  have  been  made  or  proposed  with  refierence 
to  a  particular  subject — political,  administrative,  economical,  industrial,  fiscal, 
or  other^at  different  times  and  in  different  States,  considering  not  merely 
the  text  of  the  law,  but  the  circumstances  out  of  which  it  arises,  and  its 
practical  working.  And  it  applies  to  institutions  the  same  comparative 
methods  as  are  applicable  to  laws. 

If,  therefore,  we  had  adopted  the  suggestion  of  our  critic,  and  described 
ourselves  as  a  Society  of  Comparative  Law  or  of  Comparative  Jurisprudence^ 
we  should  have  run  some  risk  of  narrowing  instead  of  widening  our  scope, 
and  of  unduly  subordinating  the  interests  of  the  legislator  and  the  admini- 
strator to  those  of  the  professor  of  law  or  the  professional  lawyer.  What 
we  have  endeavoured  to  do,  is  to  take  a  broad  and  liberal  view  of  our  work, 
and  to  appeal  to  and  enlist  the  interests  of  all  these  classes,  knowing,  as 
we  do,  that  the  study  of  law  and  the  study  of  legislation  are  intimately  and 
inextricably  connected  with  each  other.  You  cannot  understand  the  common 
law  of  a  nation  or  of  a  country  without  considering  how  it  has  been  modified 
by  enactments  of  the  legislature.  You  cannot  understand  the  enactments 
of  a  legislature  without  knowing  the  common  law  on  which  they  are  based, 
and  whose  principles  they  presuppose.  And  the  common  law  of  a  nation  is 
only  one  side  of  the  national  mind  which  is  reflected  in  its  national  institutions. 
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But  perhaps  I  have  detained  you  too  long  on  a  question  of  title.  It 
matters  comparatively  little  what  name  we  bear.  The  question  that  matters 
is :  whether  we  have  succeeded  in  doing,  whether  we  are  in  the  course  of 
doingy  any  useful  work.  I  have  been  looking  back  over  some  of  our  early 
programmes,  and  I  find  that  we  had  a  variety  of  suggestions  and  proposals 
before  us,  and  that,  as  might  have  been  expected,  not  all  of  them  have 
borne  fruit  Some  were  too  ambitious,  some  were,  for  various  reasons, 
impracticable.  This  was  what  was  to  be  expected  in  the  case  of  a  new 
society.  We  were,  we  still  are,  in  an  experimental  stage,  feeling  our  way, 
and  doubtful  about  the  direction  in  which  we  may  most  advantageously  move. 
But  on  the  whole  I  think  we  have  no  reason  to  be  dissatisfied  with  what 
we  have  done,  or  to  feel  any  discouragement  about  our  prospects  in  the 
future. 

One  of  the  first  things  that  we  proposed  to  do  was  to  obtain,  through 
a  committee  formed  for  the  purpose,  and  by  means  of  communications 
addressed  to  the  governments  of  the  several  British  possessions  in  different 
parts  of  the  world,  information  about  the  existing  conditions  of  their  statute 
law,  with  special  reference  to  such  points  as  its  form,  the  modes  of  preparing 
and  passing  bills,  the  revision  and  amendment  of  statutes,  the  form  and 
manner  of  their  publication,  the  measures  taken  to  secure  uniformity  of 
language,  consolidation,  codification,  and  indexing.  We  undertook  this  work, 
we  sent  to  the  governments  of  the  different  parts  of  the  British  dominions 
a  number  of  questions  which  I  am  afraid  must  have  given  them  a  great  deal 
of  trouble  to  answer,  but  which  they  were  most  kind  and  helpful  in  answering ; 
and  by  these  means  we  collected  a  great  quantity  of  useful  information, 
which  we  published  in  our  Journal,  and  of  which  I  ventured  to  take  advantage 
subsequently  in  a  book  of  my  own. 

Another  thing  which  we  proposed  to  do  was  to  give  some  account  of 
die  course  of  legislation  throughout  the  British  Empire,  and  so  far  as  possible 
in  foreign  countries.  ''  A  difficult  and  ambitious  task,''  you  will  say.  Yes ; 
both  ambitious  and  difficult;  but,  thanks  to  the  help  of  our  friends  in  different 
parts  of  the  world,  and  to  the  zeal  and  indefatigable  labours  of  the  editors 
of  our  Journal,  and  of  the  colleagues  whom  they  have  called  to  their  assistance, 
we  have  succeeded  in  accomplishing  it.  For  every  year  since  1895  we  have 
brought  out  in  our  Journal  a  summary  of  current  legislation,  published  as 
soon  as  po^ble  after  sufficient  time  had  elapsed  for  collecting,  tabulating, 
digesting,  and  summarising  our  materials.  We  b^an  with  the  work  of  the 
several  British  legislatures,  some  sixty  in  number,  and  we  have  extended 
oar  survey  to  the  United  States,  where  there  are  some  fifty  more  legislatures, 
and  also  to  the  continent  of  Europe.  But  of  course,  in  dealing  with  foreign 
countries,  we  have,  for  reasons  which  will  be  obvious,  found  it  impossible 
to  make  our  review  as  regular,  systematic,  or  complete  as  in  dealing  with 
the  l^slation  of  the  British  Empire. 

I  doubt  whether  any  one  who  has  not  attempted  the  task  can  realise 
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the  enormous  labour  involved  in  ccdlecting  and  digesting  the  great  mass  of 
legislative  material  with  which  we  have  had  to  grapple.  I  can  speak  with 
some  small  experience,  for  I  have  myself  summarised  the  Indian  Acts,  with 
the  subject-matter  of  which  I  happen  to  have  greater  familiarity  than  most 
persons  in  this  country. 

What  we  desired  to  do  was,  not  merely  to  compile  a  dry  list  or  register 
of  enactments,  but  to  bring  out  the  features  of  novelty,  importance,  and 
general  interest  in  each  new  law.  But  in  order  to  do  this  properly  one 
ought  to  have  some  acquaintance  with  the  previous  state  of  the  law  and 
the  history  of  l^islation  and  proposed  legislation,  and  with  the  influences, 
interests,  arguments,  and  currents  of  opinion  which  have  been  brought  to 
bear  on  the  subject-matter  of  legislation.  And  the  facts  ought  to  be 
presented  in  such  a  way  as  not  to  give  rise  to  charges  of  partiality,  prejudice, 
or  captious  criticism.  In  short,  we  wanted  an  army  of  competent  and 
impartial  experts,  marshalled  and  controlled  by  exceptionally  able  editors. 
Of  course  we  have  not  realised,  and  we  did  not  expect  to  realise,  our  ideals ; 
but  we  have  done  what  we  could  with  the  persons  and  materials  at  our 
disposal,  and  I  believe  that  we  have  succeeded  in  doing  a  piece  of  work 
which  experience  has  proved  to  be  of  great  practical  value,  which  has  been 
much  appreciated  throughout  the  British  Empire,  and  which  has  reflected 
the  greatest  credit  on  the  zeal,  energy,  and  industry  of  the  editors  of  our 
Journal  and  their  staff. 

This  annual  summary  of  l^islation,  though  it  has  occupied  much  of 
the  time  and  labour  of  the  editors  of  our  Journal,  and  fills  much  of  its  space, 
accounts,  after  all,  for  only  a  comparatively  small  portion  of  its  contents* 
Our  editors  have,  as  I  have  already  hinted,  exercised  a  wise  liberality  of 
judgment  in  construing  the  scope  of  our  Society,  and  have  thrown  open 
the  columns  of  our  Journal  to  a  wide  variety  of  subjects,  all  legitimately 
associated  with  our  undertaking.  I  had  begun  to  frame  a  list  of  the 
more  important  articles  which  have  from  time  to  time  appeared  in  the 
two  volumes  of  our  original  series,  when  Mr.  Albert  Gray  was  our 
editor,  and  in  the  eight  portly  volumes  which  have  succeeded  under  the 
editorship  of  Sir  John  Macdonell  and  Mr.  Edward  Manson,  but  I  was 
compelled  to  desist,  for  fear  of  wearying  you.  I  must  refer  those  who  are 
interested  in  the  subject  to  the  volumes  themselves,  as  evidence  that  we 
have  not  wasted  our  time  or  the  money  of  those  who  have  helped  us. 

So  much  for  the  work  which  we  have  done.  Now  let  me  ask  another 
question :  Has  the  interest  in  our  work  abated  ?  Judging  by  the  experience 
of  our  Society,  I  can  give  a  satisfactory  answer  to  that  question.  The 
circulation  of  our  Journal  has  increased,  and  from  every  quarter  of  the  world 
we  have  received  and  are  continuing  to  receive  expressions  and  evidence 
of  sympathy  and  encouragement  But  I  should  like  to  answer  the  question 
also  from  another  point  of  view — ^that  of  one  whose  business  it  is  to  sit 
at  the  Table  of  the  House  of  Commons.    I  have  said  that  our  Society  arose 
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from  a  recognition  of  the  need  <^  better  information  about  the  course  of 
legislation  in  different  parts  of  the  world.  Does  that  need  continue  ?  Is  it 
stin  felt  ?  To  these  questions  there  can  be  but  one  answer.  Every  one  who 
has  had  anything  to  do  with  the  House  of  Commons  must  have  been  struck 
by  the  steady,  continuous,  groinng  demand  for  information  of  this  kind. 
It  reveals  itself  in  the  debates  of  the  House,  in  questions  to  Ministers, 
in  requests  for  returns — questions  and  requests  which  throw  an  enormous 
harden  on  the  departments  of  the  executive  government.  Take  some  of 
the  most  prominent  subjects  of  the  day :  licensing,  education,  the  care  of 
diildren,  the  treatment  of  old  age.  The  Government  is  overwhelmed  with 
requests  for  information  about  the  laws  which  are  in  force  or  have  been 
proposed  on  these  subjects  in  the  different  parts  of  the  British  dominions 
and  in  other  parts  of  the  world. 

These  requests  come  not  merely  from  Westminster,  but  from  other  parts 
of  the  British  Empire,  and  from  foreign  countries ;  and  the  supply  of 
answers  to  them  occupies  a  great  and  increasing  part  of  the  time  of  the 
several  departments  of  the  Government.  I  feel  sure  that  any  aid  which 
they  could  obtain  in  the  performance  of  this  onerous  task  would  receive 
a  most  hearty  welcome.  We  have  then  every  encouragement  on  this  ground 
to  continue  our  work,  and  to  extend  it  so  far  as  our  means  will  suffice. 

There  are  many  directions  in  which  we  should  like  to  extend  our  work. 
I  will  mention  one  or  two  of  them.  I  have  spoken  of  our  annual  reviews 
of  legislation.  Each  of  these  reviews  is  accompanied  by  a  full  index.  We 
should  like  to  consolidate  these  indexes  so  as  to  supply  one  general  index 
to  the  legislation  of,  say,  the  last  ten  or  twelve  years.  The  compilation  of 
such  an  index  would  be  a  dry  and  laborious  task,  but  the  index  would  be 
extremely  useful 

These  annual  summaries  supply  useful  information  about  the  course 
of  legislation,  but  they  supply  only  a  small  part  of  the  information  we 
^Kmld  like  to  have.  We  want  to  know,  not  merely  what  laws  have  been 
passed,  but  how  they  work,  and,  in  some  cases,  whether  they  work  at  all 
We  should  like  to  supplement  our  necessarily  meagre  annual  reviews  of 
legislation  by  monographs  on  particular  subjects  of  legislation,  showing  the 
laws  in  force  in  different  countries  on  the  same  subject,  and  how  they 
respectively  work  in  practice.  Some  valuable  monographs  of  this  kind  will 
be  found  in  the  volumes  of  our  Journal,  and  we  should  like  to  extend 
their  number  largely.  But  I  need  hardly  remind  you  how  difficult  work 
of  this  kind  is,  if  it  is  to  be  done  well,  and  what  an  amount  of  labour 
and  of  expert  knowledge  it  involves.  These  two  illustrations — ^the  index  and 
the  monographs— of  the  kind  of  work  we  should  like  to  undertake  and 
extend,  are  taken  from  the  more  practical  side  of  our  work :  that  which  is 
concerned  with  the  needs  of  the  legislator,  rather  than  with  the  scientific 
ttody  of  law.  My  third  illustration  shall  be  of  a  kind  which  appeals  less 
to  die  legislator  than  to  the  student    In  a  recent  number  of  the  Journal 
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a  suggestion  was  made  as  to  the  systematic  collection  of  infonnation  about 
primitive  laws  and  customs,  more  especially  those  of  communities  within 
the  British  Empire,  and  in  our  very  last  number  there  is  a  further  paper 
on  this  interesting  and  important  subject,  inviting  concise  answers  to  certain 
specific  questions,  and  offering  to  publish  these  answers  in  the  Journal 
The  editors  are  fully  aware  of  the  magnitude  and  difiiculty  of  the  task  in 
which  they  are  endeavouring  to  co-operate,  but  they  think — and  I  agree 
with  them — that  it  falls  legitimately  within  the  scope  of  our  Society,  and 
that  we  are  fully  justified  in  offering  our  help  in  the  performance  of  a  task 
which  can  only  be  carried  out  by  systematic  and  intelligent  co-operation 
from  many  different  quarters.  But  here  again,  you  will  see  at  a  glance 
that  effective  co-operation  in  such  a  task  involves  much  labour,  much 
organisation,  and  considerable  expense. 

These  are  merely  samples  of  the  work  which,  if  we  had  sufficient  means, 
we  might  properly  and  usefully  undertake,  and  of  which  the  results  would 
be  embodied  in  our  Journal.  And  as  to  the  general  scope  of  the  Journal 
itself,  what  I  should  like  to  say  about  it  is  this.  I  should  like  to  make 
the  Journal  the  recognised  organ  of  those  who  are  engaged  in  the  study 
either  of  Comparative  Law  or  of  Comparative  Legislation,  playing  the  same 
kind  of  part  as  is  played  for  students  of  history  by  such  organs  as  the 
English  Historical  Review  and  by  similar  organs  in  other  countries.  It 
ought  to  contain  articles  by  competent  writers  on  special  subjects,  and 
ought  also  to  put  its  readers  on  the  track  of  information  to  be  derived 
from  other  sources,  such  as  authoritative  treatises,  blue  books,  periodicals, 
and  special  articles  in  newspapers,  whose  correspondents  often  supply 
extremely  valuable  information  about  the  nature  and  working  of  foreign 
and  colonial  legislation.  It  appears  to  me  that  there  is  need  for  such  an 
organ  as  this,  and  ample  room  for  it  beside  the  existing  organs  devoted 
to  legal  subjects.  This  would  be  the  ideal  at  which  I  should  aim.  But 
to  make  even  an  approximation  to  its  attainment  would  involve  much 
expense,  much  labour,  and  careful  organisation.  What  then  are  the  resources 
on  which  we  can  draw,  either  for  money  or  for  expert  and  literary  assistance  ? 
How  are  we  off  for  money  and  for  men  ? 

When  we  started  we  were  told  by  many  of  our  friends  that  the  work 
we  contemplated  was  useful,  but  that  it  was  difficult  and  ambitious,  that 
it  was  of  national  and  even  imperial  importance,  and  that  we  ought  to 
apply  for  aid  from  the  public  funds.  But  we  declined  to  do  so  at  that 
stage.  We  knew  that  our  enterprise  was  experimental,  and  we  thought  it 
wiser  to  make  a  start  with  the  money  we  had  derived  from  private  sub- 
scriptions, believing  that  if  experience  showed  our  work  to  be  useful  we  should 
get  the  requisite  support.  Our  policy  was  to  spend  our  money  freely,  not 
distinguishing  between  capital  and  income,  but  bringing  out  our  Journal 
as  frequently  and  in  as  good  a  form  as  we  could  afford,  and  going  on  until 
our  fiihds  should  come  to  an  end.    We  have  feared  more  than  once  that  our 
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wads  had  come  to  an  end,  and  that  we  should  be  compelled  to  stop.  But 
somehow  or  other  we  have  managed  to  tide  over  our  difficulties,  and  at 
this  moment  we  have  quite  a  respectable  balance  at  our  bank.  That  we 
bave  been  able  to  continue  our  existence  is  due  p^y  to  the  extension  in 
the  circulation  and  sales  of  our  Journal,  and  partly  to  the  generous  help 
which  we  have  obtained  from  various  quarters,  first  and  foremost  from  the 
great  society  whose  hospitality  we  are  enjoying  to-day.  Among  others  from 
whom  we  have  derived  assistance,  either  by  direct  money  contributions 
or  by  subscriptions  for  our  Journal,  are  some  of  the  governments  of  our 
self-governing  dominions  and  of  our  Crown  colonies,  and  the  three  depart- 
ments of  our  own  Government  which  are  specially  interested  in  our  work : 
the  Foreign  Office,  the  India  Office,  and  the  Colonial  Office.  I  am  now 
speaking  of  money  aid  only :  for  invaluable  assistance  and  co-operation  in 
other  ways  we  are  deeply  indebted  to  the  departments  of  our  own  Government^ 
and  also  to  the  governments  and  public  authorities  of  different  parts  of 
the  British  dominions.  In  fact,  without  their  sympathetic  and  active  help 
we  could  not  get  on  at  all. 

Then  I  must  not  omit  to  mention  a  welcome  and  unexpected  windfall 
which  has  come  to  us  within  the  last  few  weeks.  When  we  started  we 
beard  many  complaints  about  the  difficulty  of  obtaining  in  our  legal  and 
other  liteuries  copies  of  foreign  and  colonial  laws  and  useful  text-books 
containing  information  about  them.  I  have  reason  to  believe  that  this 
deficiency  has  been  to  a  considerable  extent  supplied,  that  our  leading 
Hbnuries  are  much  better  equipped  with  information  about  the  laws  of  other 
ooontries  than  they  were  some  ten  or  twelve  years  ago,  and  that  this 
improvement  is  very  largely  due  to  the  attention  directed  by  our  Society 
to  the  subject.  If  this  is  so,  we  may  claim  credit  for  having  done  indirectly 
a  very  useful  piece  of  work.  But  we  have  always  cherished  hopes  of 
being  able  some  day  or  other  to  form— as  the  French  Society  of  Comparative 
Legislation,  aided  by  the  French  Government,  has  formed — a  library  specially 
devoted  to  Comparative  Legislation  and  Comparative  Law.  Some  of  you 
may  have  seen  an  interesting  article  on  this  subject — I  do  not  know  who 
the  author  was — that  appeared  in  T/te  Times  of  last  December.  To  most 
of  us  the  formation  of  such  a  library  as  this,  and  its  proper  housing  and 
care,  seemed  to  be  a  dream  which  would  have  to  wait  for  its  realisation 
until  some  useful  millionaire  should  come  to  our  help.  But  we  are  now 
able  to  say  that  we  are  in  a  position  to  form  at  least  the  nucleus  of  such 
a  library.  One  of  our  most  active  members,  'Mr.  Schuster  of  Lincoln's 
Imi,  who  is  well  known  as  the  author  of  an  admuable  work  on  the  Principles 
of  German  Civil  Law,  an  attempt  to  present  the  provisions  of  the  great 
German  Qvil  Code  in  a  form  intelligible  and  useful  to  English  readers, 
has  made  a  collection  of  books  and  periodicals  specially  bearing  on  Com- 
parative Law  and  Comparative  Legislation,  and  has  offered  to  present  this 
collection  to  our  Society,  and  to  make  the  room  in  which  it  is  housed,  at  all 
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events  for  the  present,  available  for  the  use  of  those  who  wish  to  consult  its 
contents.  I  need  hardly  say  that  we  have  gratefully  accepted  his  generous 
offer.  It  enables  us  to  make  a  practical  beginning  with  that  library  of  the 
liiture  which  wiH  be  appropriately  housed  and  cared  for  when  the  millionaire 
of  whom  I  have  spoken  has  appeared.  And  it  justifies  us  in  taking  a 
step  which  we  had  always  contemplated,  but  which  up  to  this  time  it  had 
not  been  necessary  for  us  to  take.  We  propose  to  apply  to  the  Board 
of  Trade  for  a  certificate  of  incorporation  under  the  Companies  Act,  so 
as  to  be  equipped  with  a  regular  constitution,  and  to  have  power  to  hold 
property  in  our  corporate  name.  This  will  be  a  sign  and  symbol  that  we 
have  passed  out  of  the  initiatory  and  experimental  into  the  permanent  stage 
of  our  existence. 

Thes^  then  are  our  financial  resources,  quite  satisfactory  as  far  as  they  go, 
and  promising  of  future  growth,  but  not  nearly  sufficient  even  for  our  actual  and 
present  work,  to  say  nothing  of  possible  extensions  and  expansions  in  the 
liiture.  We  bring  out  our  Journal  as  often  and  as  regularly  as  we  can  afford 
to  do  so,  but  not  by  any  means  as  often,  as  regularly,  or  as  punctually  as  we 
should  wish.  You  must  remember  that  we  have  to  rely  entirely  on  volunteer 
and  unpaid  work.  From  what  I  have  said  you  will  have  formed  some  notion 
of  the  immense  amount  of  labour,  time,  and  trouble  involved  in  collecting, 
digesting,  summarising,  arranging,  printing,  and  publishing  these  annual 
summaries  of  legislation.  And  many  of  the  articles  which  have  appeared  in 
our  Journal  represent  hard,  honest,  conscientious  labour.  But  our  editors, 
and,  with  a  few  and  unimportant  exceptions,  our  contributors,  are  unpaid. 
Their  work  is  gratuitously  given,  and  it  is  supplied  by  men  who  are  in- 
spired by  the  belief  that  the  work  in  which  they  are  engaged  is  useful  work, 
that  it  is  worth  doing  for  its  own  sake,  and  that  it  ought  to  be  done  somehow. 
I  am  sure  you  will  agree  with  me  that  it  is  work  which  deserves  payment, 
and  which  ought  to  be  properly  and  adequately  paid.  Therefore  I  shall  not 
consider  that  we  are  in  a  satisfactory  financial  position  until  we  are  able  to 
give  proper  and  regular  remuneration  to  our  editors  and  to  their  staff  of 
contributors  and  fellow-workers.  Payment  will  be  better  for  them,  better  for 
us,  and  better  for  the  work  in  which  we  are  interested,  and  in  which  they  are 
engaged.  You  cannot  look  a  gift  horse  in  the  mouth,  and  you  naturally  feel 
some  difficulty  in  criticising  too  severely  the  quality  of  work  which  is  gratui- 
tously given,  or  in  pressing  too  hard  or  too  often  for  its  punctual  supply.  We 
are  all  business  men  here,  and  we  know  that  good  payment  is  an  essential 
condition  of  good  business. 

This  is  what  I  have  to  say  about  money ;  and  I  am  afraid  it  comes  to  the 
usual  thing :  that  we  want  a  great  deal  more  money  for  our  actual  work,  and 
still  more  for  the  work  which  we  desire  and  hope  to  do  in  the  future. 

Now  let  me  pass  from  money  to  men.  In  what  quarters  ought  we  to 
look  for  co-operation  in  our  work  ?  Our  Journal,  which  is  the  main  visible 
outcome  of  our  existence,  does  not  appeal  to  what  is  called  the  "  general 


Digitized  by 


Google 


THE  WORK  AND  PROSPECTS  OF  THE  SOCIETY.        23 

reader."  I  don't  suppose  any  one  would  take  up  the  Journal  of  Compara- 
tire  Legislation  for  the  purpose  of  passing  away  an  idle  hour  on  a  summer 
day.  Our  organ  is  of  a  more  serious  character.  It  is  intended  for  a  special, 
tiioagh  I  believe  a  numerous  and  growing  class,  and  its  pages  must  be 
fined  by  specialists.  Now  a  journal  of  this  kind  must  have  a  background 
from  which  to  draw  its  staff  of  contributors.  It  ought  to  have  a  background 
of  men  whose  special  business  it  is  to  get  up  the  subjects  with  which  the 
Journal  is  concerned,  who  are  normally  engaged  in  studying  them,  lecturing 
upon  them,  or  writing  about  them.  Such  m»i  are  often  glad  to  have  an 
organ  by  means  of  which  they  can  give  greater  publicity  to,  and  obtain  wider 
criticism  upon,  their  views,  their  speculations,  and  the  results  of  their  studies 
and  researches.    They  are  the  natural  feeders  of  a  special  journal 

What  kind  of  a  background  have  we  ?  We  have  of  course  the  legal 
profession.  It  may  be  said  that  the  questions  in  which  we  are  interested  lie 
outside  the  ordinary  range  of  the  professional  lawyer's  work.  That  is  true 
to  a  certain  extent,  though  not  so  true  as  would  at  first  sight  appear,  and  it 
tends  to  become  increasingly  less  true.  It  used  to  be  said  that  one  of  the 
reasons  why  a  German  lawyer  was  compelled  to  familiarise  himself  irith  the 
comparative  study  of  law  was  that  he  lived  in  the  midst  of  a  number  of 
different  laws,  jostling  and  contending  with  each  other.  Unified  and  insular 
as  English  law  is,  yet  there  are  many  points  at  which  it  comes  into  contact 
with  other  systems  of  law  and  with  which  the  practising  lawyer  has  to  deal. 
British  trade  is  so  world-wide,  and  mercantile  law  is  so  cosmopolitan,  that 
some  acquaintance  with  foreign  rules  of  law  is  indispensable  to  any  one  who 
aspires  to  be  a  competent  mercantile  lawyer.  Legal  puzzles  are  always 
arisii^  out  of  conflicts  of  law  on  the  subjects  of  marriage,  succession,  and 
inheritance.  And  almost  all  the  laws  and  customs  of  the  world,  civilised 
and  uncivilised,  come  up  for  discussion  in  that  dingy  little  room  where  the 
Judicial  Committee  of  the  Privy  Council  hold  their  sittings. 

Then  again,  to  take  another  aspect  of  the  subject,  the  great  field  of 
administrative  law  is  daily  presentmg  more  opportunities  for  practising 
lawyers.  A  good  many  years  have  elapsed  since  I  had  chambers  at  Lincoln's 
Inn,  but,  so  fiir  as  I  can  judge  from  the  law  reports,  the  cases  which  occupy 
most  of  the  time  of  the  law  courts,  except  perhaps  libel  cases,  are  those 
arisii^  out  of  the  construction  and  operation  of  statutes,  mainly  on  subjects 
of  public  administration,  laws  of  public  health,  laws  of  local  government,  and 
the  like.  Some  people  say  that  this  is  because  our  statutes  are  so  abominably 
drafted  as  to  be  unintelligible  without  the  assistance  of  the  courts.  I  am 
always  hearing  remarks  to  that  effect  from  the  noble  lord  who  represents 
East  Marylebone  in  the  House  of  Commons,  and  who,  in  the  most  unselfish 
spirit,  consistently  and  persistently  denounces  a  system  reprehensible  in 
itself,  though  incidentally  lucrative  to  the  profession  which  he  adorns.  His 
criticisms  always  appear  to  me  to  be  exaggerated ;  partly,  perhaps,  because  I 
am  an  old  draftsman  myself. 
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Our  statute  book  has  many  defects,  and  for  any  assistance  which  the 
House  of  Commons  may  afford  in  removing  these  defects,  and  in  making  the 
task  of  the  administrator  and  the  draftsman  easier  in  the  future  by  furthering 
the  process  of  expurgation  and  consolidation,  the  Statute  Law  Committee,  of 
which  I  have  the  honour  to  be  chairman,  will  be  most  sincerely  grateful. 
But  it  has  been  my  business  to  study  the  statute  books  of  a  good  many 
countries  besides  our  own,  and  the  conclusion  to  which  I  have  come  is  that 
our  statute  book  comes  very  well  out  of  the  comparison  between  them. 
The  truth  is  that,  however  skilfully  our  statutes  may  be  framed,  the  number 
and  complexity  of  the  laws  on  public  administration,  a  number  and  com- 
plexity which  are  due,  not  to  any  vice  of  democracy,  but  to  the  exigencies  of 
modem  civilisation,  will  always  supply  legitimate  problems  for  the  lawyer  and 
the  judge,  and  the  field  of  administrative  law  tends  to  become  more  and 
more  fruitful  to  the  practising  lawyer.  The  bearing  of  this  remark  is  that 
any  lawyer  who  has  to  study  and  practise  administrative  law  finds  himself 
naturally  attracted  to  the  consideration  of  those  l^slative  and  administrative 
problems  with  which  our  legislators  are  concerned,  and  for  the  solution  of 
which,  as  we  have  seen,  the  comparative  study  of  other  systen^s  of  law  and 
administration  is  found  to  be  in  an  increasing  degree  needful. 

We  have  then  the  great  body  of  professional  lawyers  as  a  background.  I 
include  among  them,  of  course,  those  who  are  engaged,  either  wholly  or  in 
combination  with  their  professional  practice,  in  the  teaching  of  the  law,  as 
professors  and  lecturers  in  our  different  Universities  and  schools  of  law,  and 
whose  business  it  is  to  prepare  lectures  and  notes  of  the  kind  which  would 
be  interesting  and  valuable  to  readers  of  our  Journal.  The  United  States  of 
America,  which  are  better  equipped  with  schools  of  law  than  this  country, 
produce  several  l^al  or  semi-l^al  journals  and  periodicals,  some  of  them  of 
very  high  quality.  Besides  such  purely  legal  organs  as  the  Harvard  Law 
Review^  which  is  supported  by  the  fiamous  Harvard  Law  School,  and 
occupies  a  position  corresponding  somewhat  to  that  of  our  own  excellent 
Law  Quarterly^  there  are  organs  of' political  science,  in  which  public  and 
administrative  law  pla3rs  a  large  part,  and  to  the  study  of  which  much  time  Is 
devoted  in  the  American  Universities.  The  New  York  Political  Science 
QuarUrly  is  of  long  standing,  and  there  has  recently  come  into  existence  a 
new  and  promising  society,  called  the  American  Political  Science  Associa- 
tion, with  its  headquarters  at  Baltimore,  the  home  of  the  Johns  Hopkins 
University,  and  having  as  its  organ  the  American  Political  Social  Review.  I 
observe  that  its  board  of  editors  represents  seven  of  the  leading  American 
Universities.  Organs  of  this  kind  deal  with  legislative  questions  like  those 
with  which  our  own  Society  is  concerned,  and  we  ought  to  be  able  to  derive 
substantial  support  fix>m  classes  of  persons  corresponding  to  those  who 
contribute  to  and  support  the  American  journals.  Indeed  we  already  do  so. 
One  of  our  editors.  Sir  John  Macdonell,  is  a  Professor  in  the  University  of 
London,  and  has  recently  been  delivering  a  course  of  lectures  on  the  laws 
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afiectmg  labour ;  whilst  the  other,  Mr.  Edward  Manson,  has,  I  am  glad  to  see, 
been  within  the  last  few  weeks  appointed  a  member  of  the  Board  of  Governors 
of  the  London  School  of  Economics  and  Political  Science,  which  makes  a 
^>ecial  study  of,  and  gives  valuable  courses  of  lectures  on,  public  administra- 
tion and  administrative  law.  I  have  no  doubt  that  he  will  succeed  in 
enlisting  the  active  interest  and  co-operation  of  that  flourishing  school  in  the 
work  of  our  Society  and  of  our  Journal. 

There  is  another  class  from  whom  we  derive  assistance,  and  may  hope  to 
derive  more  :  the  class  of  Civil  servants,  many  of  whom  are  trained  lawyers. 
I  have  referred  to  the  great  demand  which  exists,  in  Parliament  and  else- 
where, for  information  about  the  laws  and  institutions  of  other  countries,  and 
to  the  burden  which  this  demand  imposes  on  the  Government  departments. 
If  you  were  to  dive  into  the  recesses  of  the  Home  Office,  the  Colonial  Office, 
the  Board  of  Trade,  the  Treasury,  or  the  Local  Government  Board,  you 
would  find  able  secretaries  and  clerks  busily  engaged  in  collecting  and  com- 
pOing,  for  the  use  of  their  Parliamentary  chiefs,  information  of  the  very  kind 
which  it  is  the  object  of  this  Society  to  collect  and  supply,  and  I  am  speaking 
from  personal  knowledge  when  I  say  that  the  official  archives  contain  most 
valuable  memoranda  on  the  subjects  with  which  we  are  specially  concerned. 
I  have  often  asked  myself  whether  there  is  not  room  for  a  good  deal  of 
useful  co-operation  between  the  Government  departments  and  ourselves,  in 
the  collection,  compilation,  publication,  and  utiHsation  of  these  materials — 
whedier  we  could  not  help  them,  and  whether  they  could  not  help  us.  We 
have  always  been  in  very  friendly  relations  with  the  Government  departments, 
and  have  obtained  valuable  help  from  them  in  many  ways ;  and  we  have  quite 
reoently  attached  ourselves  more  closely  to  the  Colonial  Office^  who  have 
kindly  placed  one  of  their  rooms  at  our  disposal  for  meetings  of  our 
Executive  Committee.  I  do  not  suggest,  and  I  do  not  think  it  would  be 
desirable,  that  we  should  in  any  way  compromise  our  distinctive  character, 
sacrifice  our  independence,  or  merge  our  individuality  in  the  Colonial  Office, 
or  in  any  other  department  of  the  Government ;  but  it  appears  to  me  that 
there  are  various  modes  in  which,  without  running  any  risk  of  that  kind,  we 
mi^t  give  and  receive  help.  At  all  events,  I  throw  out  this  suggestion  for 
the  consideration  of  those  who  are  officially  working  on  the  same  lines  as 
ourselves. 

I  hope  I  have  said  enough  to  convince  you  that  we  are  engaged  in 
important  and  useful  work,  and  that  we  have  every  prospect  of  being  able  to 
extend  and  improve  that  work. 

I  should  like  to  conclude  by  saying  a  very  few  words  suggested  by  the 
summaries  of  current  legislation  to  which  I  have  referred.  Any  one  who 
fiances  through  these  summaries  and  is  able  to  detach  his  mind  from  their 
arid  details  and  concentrate  it  on  their  general  features  cannot  £aiil  to  be 
struck  with  one  thing.  He  will  observe  that  we,  the  great  civilised  nations 
of  the  world,  are  all  busily  engaged,  under  different  conditions  and  by  different 
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methods,  in  pursuing  objects  which  are  similar  and  often  identical.  We  are 
all  attempting,  wi^  imperfect  vision  and  with  stumbling  steps,  to  advance, 
so  far  as  it  can  be  advanced  by  legislation  and  administration,  the  cause  of 
humanity  and  civilisation,  to  make  our  laws  more  intelligible  and  more 
rational,  to  make  better  provision  for  those  who  are  imable  to  help  themselves. 
We  have  all  much  to  learn  from  each  other,  from  our  experiments,  from  our 
failures,  from  our  successes.  That  is  one  lesson  to  be  derived  from  this 
survey  of  legislation.  There  is  another.  The  more  we  know  about  each 
other,  the  more,  especially,  that  we  direct  our  attention  to  those  aims  and 
objects  which  unite  instead  of  dividing  mankind,  the  more  we  endeavour  to 
understand,  appreciate,  and  S3m[^>athtse  with  the  common  work  in  which  we 
are  all  engaged,  the  less  are  we  likely  to  be  influenced  by  those  suspicions 
and  prejudices,  bred  of  ignorance,  which  are  the  most  fertile  causes  of 
discord  and  of  war.  The  knowledge  which  it  is  the  object  of  this  Society 
to  provide  and  to  organise  makes  for  progress,  and  makes  for  peace.  It  is 
the  supply  and  organisation  of  that  knowledge  that  we  are  asking  you  to 
help. 
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IX.— CORNELIUS  VAN  BYNKERSHOEK. 

[Contributed  by  Coleman  Phillipson,  Esq.,  Barnster-at-Law.] 

CoRifEUUS  VAN  Bynksrshobk,  the  son  of  a  merchant,  was  born  at 
Middleburg  in  Zealand,  May  29,  1673.  He  was  educated  at  the  University 
of  Fianeker,  in  Friesland,  where  he  first  studied  the  humanities  and  then 
the  Roman  law.  His  university  career  was  a  distinguished  one;  and  he 
received  the  highest  eulogy  from  the  celebrated  professor  Huberus.  Afterwards 
he  settled  at  The  Hague,  became  an  advocate,  began  the  preparation  of 
a  work  on  Dutch  municipal  law,  Corpus  juris  Hollandici  et  Zelandici^  and 
paUished  various  dissertations  on  Roman  law.  In  1702  appeared  a  study 
on  the  Z.  d^Moo-is  ix.jf.  de  Z.  Rhodia  de  jactUy  immediately  followed  by  his 
well-known  De  Dominio  Maris^  a  work  on  the  sovereignty  of  the  sea, 
dealing  with  many  important  matters  which  had  during  the  two  preceding 
centuries  aroused  great  controversy.  Like  Grotius,  he  did  not  remain  at  the 
bar.  In  1703  he  was  appointed  a  judge  of  the  Supreme  Court  of  Holland, 
Zealand,  and  West  Friesland,  which  sat  at  The  Hague,  and  in  1724  became 
the  President  of  that  Court  His  duties  gave  him  an  insight  into  the  nature  and 
customs  of  interstatal  diplomatic  relationships  and  a  thorough  knowledge 
xA  the  usages  and  practical  details  of  maritime  international  law.  In  172 1 
he  published  his  work  on  the  rights  and  duties  of  ambassadors,  De  foro 
kgatorumy  and  in  1737  Qmestiones  juris  publici^  of  which  the  first  part, 
De  rebus  beUicis^  'considers  the  most  vital  questions  relating  to  the  inter- 
national laws  and  customs  of  war.    He  died  April  16,  1743. 

An  unfinished  work,  Qwzstiones  juris  privati^  appeared  after  his  death. 
His  various  writings,  which  had  attracted  a  good  deal  of  attention,  and 
had  already  begun  to  exercise  much  influence  on  the  legal  and  political 
drought  of  the  time,  were  collected  by  Vicat,  the  Professor  of  Jurisprudence 
at  Lausanne,  and  published  in  1761  at  G^ieva,  in  two  folio  volumes. 
The  contents  of  these  are  as  follows  :  Vol.  i. — (i)  Observationes  juris 
Romania  in  eight  books,  matters  of  Roman  law,  some  considered  from  a 
novel  standpoint  \  (2)  Opuscula  varii  argumentiy  six  dissertations  on  Roman 
jurisprudence,  e.g.  on  de  origine  juris^  on  patria  potestas^  etc.  \  (3)  Reply 
to  certain  diricisms  of  the  preceding.  Vol.  ii. — (i)  Opera  minora^  six 
dissertations,  of  which  the  fifth  is  De  Dominio  Maris^  and  the  sixth  De 
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foro  Ugatorum  >  (2)  Quastiones  juris  publid:  {a)  De  rebus  bellids^  {If)  De 
rebus  varii  argumenti^  considering  a  variety  of  subjects  relative  to  the  law  of 
nations  and  to  Dutch  law — e.g.  c.  iil  to  c.  xii.  on  legal  position  of  ambassadors, 
c.  xxi.  salute  to  ships  of  war  at  sea;  (3)  Quastiones  juris  privati^  in 
forty-eight  chapters,  divided  into  four  books — questions  of  civil  law  and  Dutch 
municipal  law,  and  also  of  insurance  and  other  matters  of  maritime  and 
commercial  law. 

In  addition  to  these  published  treatises,  he  wrote  also  two  other  works, 
the   Corpus  juris  Hollandid  et  Zelandid^  and    Observationes  tumultuaria^ 
notes  on  the  cases  which  had  come  before    him  in  the  course  of   his 
^^ni^    judicial  work;  but,  in  accordance  with  his  will,  these  writings  were  never  ^ 

V**^  \  (^  ^SSs^  published. 

^    "^^  '*^  The  work  of  B3mkershoek  entitles  him  to  a  very  high  place  among 

international  jurists.     Indeed,    Hall^    says    he    ^was    the    earliest    writer 
of  real  importance,  and  few  of  his  successors  have  equalled  him  in  sense 
or  insight."    His  range  of  subjects  was  not  so  wide  as  that  of  Grotius, 
Puffendorf,  Wolf,  or  Vattel,  for  his  intention  was  not  to  produce  a  systematic 
work  on  the  law  of  nations.    But  the  matters  he  took  up  for  examination  are 
treated  more  fully,  more  thoroughly,  with  stricter  logic,  and  with  more 
practical  wisdom  than  had  ever  been  done  before.    By  his  long  professional 
life  he  had  acquired  a  habit  of  concise  statement,  terse  expression,  exact 
analysis  of  complex  problems,  clearness  of  explanation,  mastery  over  details, 
and,  generally,  an  attitude  of  impartiality  in  the  consideration  of  conflicting 
claims.    On  more  than  one  occasion  he  gives  a  deliberate  opinion,  directly 
opposed  to  the  practice  of  his  own  country ;  in  dealing,  for  example,  with  the 
question  of  neutral  goods  on  an  enemy's  vessel,  he  is  against  the   Dutch 
diplomacy  and  ordinances  by  means  of  which  Holland  had  been  enriching 
herself:  and  this  attitude  is  the  more  remarkable  as  he  occupied  a  prominent 
judicial  position  in  his    country's    service.      His  reasoning   is  constantly 
emphasised  by  apt  historical  and  legal  allusions,  though  he  carefully  avoids 
that  superfluous  display  of  learning'  which  frequently  interferes  with  the 
argument  and  obscures  the  principles  laid  down  by  his  predecessors.    His 
argument  is  characterised  by  the  practical    readiness  and    directness   of 
a  prudent  and  just  man  of  afiairs,  rather  than  by  the  circuitous  abstractions 
of  academic  subtlety.     His  convictions  are  supported  not  by  metaphysical 
ingenuity,  but  by  appealing  to  reason  {and  common  sense  and  the  actual 
practice  of  his  time.    He  is  not  partial  to  visionary  theories,  and  yet  does  not 
apotheosise  mere  precedent.    He  takes  a  middle  course,  supplementing 
actual  practice  by  the  corrective  criterion  of  reason,  and  interpreting  the 
philosophical  demands  of  reason  in  the  light  of  actual  facts,  the  necessities  of 

*  InUmatUmalLam  (Oxford,  1904),  p.  583. 

*  Barbeyrac,  in  the  preface  to  bis  translation  of  D€  foro  Ugatorum,  says  :  "  Quand  on 
est  si  ricbe  de  son  propre  fonds,  on  fait  tr^s  bien  de  laisser  a  d'autres  le  soin  d*emprunter 
ce  qui  a  «t^  d^jii  fait" 
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daily  life,  the  inevitable  human  limitations,  and  the  allowances  to  be  made 
for  the  maintenance  of  hannonious  international  relationships.  One  may 
say  that  general  utility  is  his  determining  principle,  and  the  positive  method 
his  constant  guide,  the  application  of  which  is  marked  by  a  sound  judgment, 
an  active  intellect,  and  wide  learning.^  Many  of  his  decisions  in  difficult 
cmtraTerted  questions,  e,g.  limits  of  territorial  sea,  have  always  been  referred 
to  as  possessing  high  authority.'  His  writings  throughout  reflect  a  certain 
geniality  and  buoyancy  of  temperament;  at  times  a  dry  vein  of  humour  > 
is  introduced,  as,  for  example,  when  he  refers  to  the  many  disputes  arising 
out  <^  the  classification  of  tobacco  as  contraband  of  war  :  nothing  substantial, 
he  says,  really  resulted  from  the  controversy — it  went  off  in  smoke  ("  in 
fiimum  abterat ").  It  is,  of  course,  possible  to  discover  certain  faults  in 
Bynkersho^'s  work,  such  as  a  certain  disposition  to  arrive  at  solutions, 
by  his  rigorous  logic,  of  diverse  matters  which  were  already  generally  accepted, 
and  a  tendency  to  disregard  the  growing  humaneness  in  the  attitude  of 
the  time  towards  some  of  the  incidents  of  warfare.* 

To  gain  a  better  understanding  of  his  doctrine,  it  is  well  to  realise  his 
position  relative  to  the  different  juristic  schools  which  had  already  been 
established  before  he  began  to  write.  In  the  thirteenth  century  we  find 
"r&ole  canonico-intemationaliste"*  expounding  a  canonical  theory  of  the 
law  of  war.  In  the  next  two  centuries  civilians  take  a  wider  range  of  subjects : 
questions  of  alliances  and  other  international  relationships,  questions  relating 
to  war,  and  the  ambassador.  Writings  increase  in  the  sixteenth  century, 
showing  substantial  progress  in  the  conception  of  interstatal  regulations ;  the 
•cope  is  further  widened,  maritime  matters  and  the  rank  of  States  receive  more 
systematic  treatment.  The  two  most  important  writers  of  this  time,  the 
Spanish  Jesuit  Francis  Suarez^  and  Albericus  Gentilis,*  have  been  termed  ^ 
the  precursors  of  Grotius.  The  De  jure  belli  ac  fads  (1625)  of  Grotius  is 
reaUy  the  first  complete  and  methodical  treatise,  which  soon  b^an  to  exercise 
a  profound  influence  on  Europe.     It  attempted  to  reconcile  to  some  extent 

*  Heineccius,  in  his  edition  of  the  first  four  books  of  Obsgrvaiiones  Juris  Rotnani 
(Letpsic,  1723),  says  of  him :  '*  Admiratus  pnecipue  viri  eniditissimi  judicium  acre, 
tafenium  solers,  juris  scientiam  inusitatam  ac  denique  incredibilem."  Ct  also  the  opinion 
of  Rivier  of  Bynkershoek's  position  as  a  civilian  :  **  Auch  als  Civilist  muss  sein  Name 
onter  den  ersten  der  grossen  Niederlfindischen  Schule  genannt  werden,  neben  Huber, 
J.  Voet  nnd  Noodt "  (F.  von  Holtzendorfi;  Handbuck  des  Vdlknrrtchts,  Berlin,  1885, 
Bd.  I  p.  459). 

*  "  Lord  Mansfield  spoke  extremely  weU  of  Bynkershoek,  and  recommended  especially 
as  well  worth  reading  his  book  of  prizes,  QuasHottes  juris  pubUci^*  (2  Bur.  690,  in 
margin). 

*  ''I>es  theories  plus  douces,  plus  humaines,  ont  d^finitivement  pr6valn  quand  le 
nagistrmt  hoUandais  s'attache  encore  k  pr6ner  et  k,  justifier  de  dures  et  cruelles  maximes  ** 
(£.  Nys,  Lt  Droit  InUmaMontU^  Bruxelles,  1904,  I.  252). 

*  P.  Leseur,  ItUrod,  a  un  cours  d»  droit  inttr,  pub.  (Paris,  1893),  p.  74. 

*  Dt  LtgUm: 

*  Dt  LtgmHombus  (i $83)  ;  Dijun  btUi  (1589). 

'  Rivier,  la  Hohsendorrs  Hamibueh,  op.  cit.  1. 1  8$. 
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the  conception  of  ethical  transcendentalism  with  that  of  the  practical  necessity 
and  utility  of  national  and  international  policy — ^that  is,  a  harmonising  of  the 
fus  naturak  with  jus  voluntartum^  of  which  the  former  element  is  considered 
predominant  as  being  "  dictatum  rectas  rationis,"  ^  and  which  is  ''adeo  immu- 
tabile,  ut  ne  a  Deo  quidem  mutari  queat***  The  positive  or  voluntary 
element  is  the  result  of  the  manifestation  of  the  will  of  nations,  which  oecesr 
sarily  varies  according  to  time  and  circumstances,  but  yet  recognises  the 
principle  of  utility.*  Such  consent  is  only  to  be  considered  as  tacit  like  the 
''  jus  non  scriptum  quod  consensus  facit "  of  the  Roman  jurisconsults.  This 
attitude  of  Grotius  compels  him  to  have  constant  recourse  to  ancient  examples, 
and  deliberately  to  avoid  modern  illustrations.^ 

Soon  afterwards,  the  work  of  2k>uche  introduced  an  important  modification 
of  Grotius'  doctrine.  His  book,*  which  has  been  called  the  first  manual  ot 
the  positive  law  of  nations,  lays  the  first  foundation  of  the  English  School, 
though  similar  tendencies  are  already  found  in  Selden.*  With  Zouche,  the 
voluntary  element,  based  on  actual  usage,  is  the  more  important ;  and  again, 
unlike  Grotius,  he  adduces  examples  and  facts  from  more  modern  times.  The 
jus  gentium  of  Grotius  becomes  with  Zouche  iht  jus  inter  gentes,  an  expression 
which  prepared  the  way  for  Bentham's  iV^/^mational  law. 

In  the  seventeenth  century  the  law  of  nations  begins  to  be  more  widely 
and  seriously  studied,  e.g.  in  the  universities  of  England,  Holland,  Germany, 
and  Sweden.  Philosophical  writers  add  a  new  note,  urging  a  philosophical 
rather  than  a  juridical  basis  for  interstatal  relationships.  Conflicting 
tendencies  are  manifested ;  there  is  a  wavering  between  the  '^  naturalism  "  of 
Grotius  and  the  "  positivism  "  of  Zouche,  or  a  desire  to  effect  a  reconciliation. 
Thus,  three  schools  had  evolved — the  "naturalists,"  the  " positivists,"  and 
the  "Grotians."  Pufendorf^  is  at  the  head  of  the  first.  He  starts  from 
Hobbes'  assertion,^  the  germ  of  which  is  found  in  Grotius,  that  the  so-called 
law  of  nations  is  only  an  application  of  natural  law  to  State  relationships, 
maintains  that  the  positive  element  has  not  the  character  of  real  law  apart 
from  the  natural  law,  which  alone  possesses  the  legal  sanction — "quod 
quidem  legis  proprie  dictae  vim  habeat,  quae  gentes  tamquam  a  superiore 
profecta  stringat."  '  The  positivists  at  first  held  that  the  positive  element  in 
the  law  of  nations  is  distinct  from  the  natural,  and  that  the  principles  under- 
lying usages  and  treaties  possess  legal  force.  This  is  the  point  of  view  of 
Textor  and  Rachel, ^^  who  emphasise  the  positive  character  of  "jus  plurium 
liberarum  gentium,  pacto  sive  placito  expressim  aut  tacite  initum,  quo 
utilitatis  gratia  sibi  invicem  obligantur,"  and  urge  that  the  rules  arising  from 

*  Bk.  I.  c  I,  §  10.  «  Ibid.  •  Proleg.  §  17. 

*  Cf.  his  own  avowal,  Proleg.  §  58. 

*  Jttna  ftjudicufieiaiis,  sivi  Juris  mUrginUs,  etc  (1650). 

'  Marg  Ctausum  (1635) ;  D^jun  naturtUi  et  gmHu$t%^  etc  (1640). 

*  Dtjurt  naturm  et  g$nHutH  (1672). 

'  D€  civ€  (ed.  1669),  c.  xiv.  §  4,  p.  334. 

*Op,€ii.  II.  G.  3,  §  22.  **  Dtjun  tuOurm  MtgmUum  (1676). 
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custom  constitute  a  jus  gentium  commune^  obligatory  on  States  in  general, 
whilst  those  arising  from  treaties  form  a  jus  gentium  proprium^  obligatory 
only  on  the  contracting  parties.  The  Grotians  occupy  an  intermediate 
position ;  they  retain  the  distinction  between  the  jus  naturaU  and  the  jus 
voluntarium^  but,  unlike  Grotius,  they  consider  the  two  of  equal  importance. 
This  position  was  taken  up  in  the  seventeenth  and  eighteenth  centuries 
by  a  large  number  of  writers,  of  whom  Wolf  ^  and  Vattel'  are  the  most 
important. 

The  course  of  events  in  Europe  after  the  Thirty  Years'  War  tended,  in 
many  respects,  to  emphasise  the  positive  aspect  of  international  law.  The 
principle  of  consent  acquired  greater  influence  than  ever.  The  Peace  of 
Westphalia  (1648)  was  itself  the  first  great  act  of  European  diplomacy,  the 
first  great  international  settlement  by  treaty.  The  meeting  of  the  Protestant 
Powers  at  Osnaburg  and  that  of  the  Catholic  Powers  at  Miinster  are 
noteworthy  events  in  the  development  of  international  relationships; 
the  conception  of  European  equilibrium  became  prominent,  and  the 
independence  of  States  was  recognised.  The  family  of  nations  began 
to  acquire  somewhat  more  than  a  chimerical  existence.  The  extension 
of  maritime  intercourse  gave  rise  to  usages  and  customs  which  gradually 
assamed  the  force  of  law,  and  diplomatic  methods  became  more  uniform  and 
systematised.  Congresses  were  held  more  frequently,  and  the  rise  of  news^ 
papers  helped  to  spread  the  conclusions  arrived  at.  Memoirs  were  published, 
and  collections  of  diplomatic  documents  made.  In  France,  England,  and 
Germany  collections  of  treaties  were  issued.  Daniel  von  Nessel  in  1690, 
and  Leibnitz  in  1693,  were  then  led  to  bring  together  the  treaties  and  diplo- 
matic documents  of  every  age  and  country.*  Writers  having  now  the  actual 
facts  before  them,  were  not  so  ready  to  indulge  in  metaphysical  abstractions, 
bat  were  more  disposed  to  draw  generalisations  from  the  mass  of  data 
fomished  by  the  arranged  catalogues  of  historical  events.  Thus  it  became 
dear  that  the  development  of  the  law  of  nations  would  be  more  fully  imder- 
stood  and  facilitated  if  time,  place,  and  circumstance  be  taken  into  account, 
and  the  force  of  treaties  and  usage  with  their  express  or  implied  consent 
recognised.  Grotius  and  Leibnitz^  had  already  suggested  the  principle  of 
utility,  Cumberland  ^  had  emphasised  it,  it  was  admitted  by  nearly  all  sub- 
sequent writers,  and  later  it  became  the  basis  of  an  entire  political  philosophy, 
such  as  that  of  Bentham.  Now  the  modem  school  of  jurists  recognises,  as 
is  pointed  out  by  Leseur,*  the  positive  value  and  juridical  nature  of  rules 
involved  in  treaties  and  customs,  the  possibihty  of  a  rational  regulation  of 
interstatal  relationships,  the  self-sufficiency  of  positive  law,  which  cannot  be 

*  JnMHhUitmei  juris  nahirm  itgmtium  (1750). 
'  Droit  d$9  gins.    (NeiichAtel»  1758). 

*  Codsx  Juris  gstUimm  tUphtnaticMS  (1693) »  ^^^  *  supplement,  Mantissa  eodids  juri^ 
diphmatid  (1700). 

'  Ds  usm  metorum  pmbHcorum^  {  13. 

»  Ds  ltgib$is  Mottarm,  c.  v.  f  1.  '  C^.  at.  p.  1%$. 
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superseded,  but  only  guided,  by  natural  law  (the  modern  meaning  of  which 
is,  however,  different  from  that  of  Grotius),  and  attaches  importance  to 
systematic  exposition  and  codification.  And  of  this  modem  school  it  may 
with  much  truth  be  said  that  Bynkershoek  is  the  precursor.  '^  On  pent  dire 
de  Bjmkershoek  et  de  G.  F.  de  Martens,  qu'ils  sont  les  deux  pr^urseurs 
de  rdcole  moderne,  qu'ils  lui  ont  donn^  son  orientation."  ^ 

Bynkershoek  not  merely  lays  stress  on  the  positive  element,  but  makes 
it  almost  exclusively  the  basis  of  his  work.  The  will  of  nations,  express 
or  implied,  is  more  important  than  elaborate  theories  of  natural  law,  though 
there  is  in  every  system  a  place  for  reasoned  criticism  {ratio)  serving  as  a 
corrective.  He  emphasises  the  avowal  of  Grotius:  "Rationes,  quae  pro 
se  quisque  a^ferunt,  nihil  definite  concludunt,  quia  jus  hoc,  non  ut  jus 
naturale,  ex  certis  rationibus  certo  oritur,  sed  ex  voluntate  gentium 
modum  accipit"*  The  law  of  nations  is  derived  from  usages  (usus\ 
traditions  and  customs  (mores\  and  the  express  consent  of  States  (con- 
sensus gentium)  as  manifested  in  treaties.  Usage  is  also  based  on  the 
evidence  of  agreements  and  ordinances  {pacta  et  edicta).  In  the  absence 
of  written  law,  the  existence  of  long-established  universal  customs  and 
practices  is  a  presumption  of  their  legal  character,  and  of  their  binding 
force  upon  all  men,  *'  si  .  .  .  ratione  utantur " ;  and  in  this  manner  rights 
are  acquired  by  nations  and  obligations  imposed  on  them,  without  which 
peace  and  war,  commerce,  embassies  and  alliances  are  meaningless.*  Express 
consent  always  overrides  the  presumption  of  tacit  consent.*  Certain  practices 
of  other  States  may  sometimes  be  contrary  to  our  own  advantage,  but  we 
should  regard  these  in  the  light  of  reason  and  not  from  personal  advantage 
or  otherwise;  ''utilitas  equidem  nostra  non  admittit,  sed  de  ratione,  non 
de  utilitate,  omnis  disputatio  est.''*  The  rules  laid  down  by  our  laws  and 
treaties  are  not  alone  sufficient  to  establish  the  law  of  nations;  in  order 
to  be  just  and  valid  they  must  be  consonant  with  reason.  "  Nulla  ullonim 
hominum  auctoritas  ibi  valet,  si  ratio  repugnet."*  Bynkershoek  tries  to 
obtain  a  harmonised  combination  of  reason  and  custom  as  the  whole  basis 
of  international  law.  This  is,  indeed,  the  truest  ideal;  but  the  difficulty 
is  to  determine  precisely  what  is  the  real  significance  of  reason.  Sometimes 
ratio  ^  is  used  in  the  earlier  writers  as  it  is  used  by  the  Roman  jurisconsults^ 
and  in  reference  to  the  Roman  law  ;  at  other  times  it  is  used  in  the  sense  of 

'  Leseur,  op,  cit,  p.  125. 

*  D§  foro  ItgatorufHt  c  xvu.  p.  147  (ed.  Vicat,  Opira  omnia,  2  vols,  folio.    Colonief 
Allobrogum,  1761). 

'*'...  Sine  quo  jure  nee  beUum  nee  pax  nee  foedera  nee  legationes  nee  commerda 
intelliguntur  "  {fit  foro  Ug,  c  iii.,  Vicat  II.  125*6). 

*  '*  Voluntas  expressa  tacitam  excludit "  (II.  150). 

*  Di  rib$4s  beliids,  c.  ix.  p.  179.  CL  also  c.  xii.  p.  186,  as  to  **  ratio,  juris  gentium 
tnagistra." 

*  Ad  lectorem,  ii.  i6i. 

*  See  the  criticism,  by  Prof.  Westlake,  of  the  use  of  this  tertn  by  writers  genenlly 
{Chapters  on  thg  PrincipUa  €f  InttmaHonal  Law,  Cambridge,  1894,  pp.  66-7). 
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mintttooy  or  of  moral  consciousness,  or  of  common  sense.  As  en^lc^red 
bj  Bynkershoeky  it  may  be  adequately  interpreted  as  signifying  the  logical 
aerase  of  common  sense.  He  recognises  that  the  Roman  law,  though 
the  most  admirable  system  of  ancient  jurisprudence,  has  been  too  much 
resorted  to  for  the  extraction  of  analogies;  old  codes,  no  matter  how 
sjrstematically  and  with  what  eiegantia  they  have  been  constructed,  do  not 
necessarily  fit  new  times  and  circumstances.  The' consent  of  modern  States 
is  iaa  nKve  important  than  the  decisions  enshrined  in  the  Digest.  Modem 
piactice  displaces  ancient  decrees.  Bynkershoek  quotes  Wicquefort :  ''  Les 
rigles  du  droit  public  ne  se  tirent  point  du  code,  ni  des  digestes,  et  encore 
moins  des  dtorets  et  des  d^r^tales,'*  ^  and  again  and  again  urges  that  the 
modem  law  of  nations  depends  on  usage  and  custom,  guided  by  reason.' 
He  is  <me  of  the  very  few  writers  of  the  time  who  largely  confine  themselves 
to  the  most  recent  historical  events,'  diplomatic  incidents,  decisions  of 
Courts  or  congresses,  and  declarations  in  the  latest  treaties.  Of  all  writers, 
he  is  die  first  to  make  extensive  use  of  the  materials  furnished  by  treaties, 
and  the  evidence  of  custom  offered  by  them.^  The  decrees  of  the  States- 
General  are  constantly  referred  to ;  indeed,  his  chapter  on  blockade  *  consists 
laigdy  of  a  consideration  of  and  commentary  on  the  Dutch  proclamation 
rdative  thereto.  In  this  respect  his  treatment  is  analogous  to  that  of  such 
Elfish  writers  as  Selden  and  Zouche,  who  had  directly  applied  the  doctrines 
of  the  English  Admiralty  to  controverted  maritime  questions  of  European 
importance,  e^.  the  sovereignty  of  the  narrow  seas,  and  the  legal  position 
of  neutral  commerce.  New  rules  embodied  in  two  or  three  treaties  do 
not  necessarily  become  law,  for  they  may  formulate  special  exceptions: 
".  .  .  .  non  satis  constare  an,  quod  illi  pacti  sunt,  sit  habendum  pro 
jore  puUico,  an  pro  exceptione,  qua  a  jure  publico  diversi  abeunt''^ 
In  examining  the  question  of  neutral  goods  on  an  enemy's  vessd,  he 
refers  to  the  interpretation  of  treaties,  which  should  always  be  under- 
stood sitbjicta  materia^  having  due  regard  to  the  circumstances  deter- 
mining the  true  intention  of  the  parties.  Accordingly  he  denies  a 
general  scc^  to  the  treaties  concluded  in  1650,  1662,  1674,  1678, 
1679,  i^7>  ^^^  1713  between  the  States-General  and  Spain,  France, 
England^  and  Sweden.    It  is  interesting  to  note  that  Bynkershoek  advises 

'  Dtfiuro  Ugatontm^  c.  vii.  II.  132. 
'  CX  the  emphatic  passage,  ibid,  II.  132. 

*  ^Hanc  (auctoritatem)  malim  arcessere  ab  ezemplis  hie  illic  frequentatis  qaam  a 
v«teris  alicujus  poeUe  vel  rhetoris"  (Ad  lectorem,  Quent  jmr,  pub.).    This 
eontains  also  a  sly  reference  to  the  practice  of  Grotiua,  firom  whom  he  deliberately 


«  "  Usos  intelligitur  ex  perpetua  quodammodo  padscendi  edicendique  consuetudine. 
.  .  .  Dizi,  ex  perpetua  quodammodo  consuetudine,  quia  unum  forte  altemmve  pactum, 
qood  a  consuetudine  recedit,  jus  gentium  non  mutat "  {De  r$bua  beUids,  c  x.  II.  181 ; 
tiC  also  Dtforo  Ugatorutn^  c.  iii.  p.  126). 

» I.  c.  xi. 

*  C  XV.  p.  190;  ct  Zouche,  DtjunftdaH,  Part  2,  s.  8,  Quest.  2. 
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a  reference  to  arbitrators  in  case  of  dispute  arising  from  the  interpretation 
of  treaties;  for  treaties  have  often  been  concluded  and  subsequently 
repudiated  owing  to  lack  of  agreement  as  to  their  construction, 
and  so  nothing  has  remained  of  them  but  an  empty  name — ''inane 
nomen." 

So  much,  then,  for  Bynkershoek's  general  attitude  to  international  law, 
his  conception  of  its  sources,  his  doctrine  as  to  its  growth,  his  theory  in 
relation  to  the  standpoint  of  his  predecessors  and  contemporaries,  his  position 
in,  and  affinities  with,  the  modem  school ;  and  more  particularly  his  repeated 
insistence  on  the  importance  of  custom  and  usage,  the  evidence  of  treaties, 
diplomatic  documents,  public  ordinances  and  proclamations,  and  on  the 
guidance  of  reason  and  logic  impartially  exercised.  It  will  be  well  to 
consider  now  his  more  detailed  treatment  of  several  important  questions 
concerning  the  sovereignty  of  the  sea,  the  rights  and  duties  of  ambassadors, 
neutrality,  contraband,  neutral  commerce,  and  certain  special  problems 
in  the  law  of  war. 

The  8ov0r«ignty  ef  fho  Baa.— The  De  Dominio  Maris  deals  in  a  candid 
and  unbiassed  manner  with  the  much-disputed  question  of  the  siicteenth 
and  seventeenth  centuries.  The  writer  dispassionately  examines  in  what 
cases  the  sea  is  capable  of  becoming  the  subject  of  sovereignty  or  exclusive 
jurisdiction ;  he  discusses  the  pretensions  to  dominion  that  have  from  time 
to  time  been  made  by  States;  he  strenuously  opposes  the  doctrines  of 
Gentilis  and  Selden,  and  adopts  the  views  of  Grotius  and  Pufendorf  as  to 
the  common  right  of  nations  to  liberty  of  navigation,  of  commerce,  and 
of  fishing  in  the  open  sea. 

Grotius  ^  accepted  the  principle  of  the  Roman  law,'  and  the  distinction 
tfiat  seas  were  rts  communes^  and  navigable  rivers  res  publico.  But  from 
the  Middle  Ages  claims  to  dominion  over  various  territorial  and  narrow 
seas  were  asserted,'  monopoly  of  fishing  was  hence  demanded,  salute  and 
other  maritime  honours  were  expected,  and  the  power  to  exclude  belligerent 
operations  of  other  States  was  exercised.*  Sovere^ty  was  soon  extended 
to  wider  zones,  and  the  attempts  to  put  down  pirates  and  to  police  the 
seas  assisted  this  expansion  Tolls  and  dues  were  exacted  from  foreign 
vessels  in  return  for  the  security  afforded  to  them;  and  such  exercise 
of  limited  jurisdiction  developed  into  an  attitude  of  exclusive  dominion. 
In  this  way  arose  the  claims  of  Genoa  to  the  Ligurian  Sea,  of  Venice  to 
the  Adriatic,  of  France  to  an  indefinite  maritime  zone  round  h^  shores, 
of  England,  likewise  of  Denmark,  to  seas  off  Norway,  and,  with  Sweden, 

>  II.  C  il  §  12. 

*  "  £t  quidem  naturali  jare  communia  sunt  omnium  h»c ;  aer  et  aqua  proflueni  et 
mare  et  per  hoc  litora  maris  "  (Just.  InsU  II.  tit  i,  §  i). 

*  CC  Lapradelle,  "  Le  droit  de  l*£tat  sur  la  mer  territoriale  "  {Jtw,  gin.  dt  dr.  mt.  /n^. 
t  T.  1898,  p.  268);  also  E.  Nys,  Eiudgs  «U  dr.  int.  #/  dt  dr.  poHHqut  (BruxeUcs,  1901% 
p.  181. 

«  IM  Dommio  Mmris,  c  v.  II.  107. 
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to  jotnt-owiienhip  of  the  Baltic^  The  still  more  extraordinary  claims  of 
Sptdm  and  Portii^gal,  in  their  work  of  discovery,  aroused  the  protests  of 
ezdoded  nations,  and  soon  the  entire  principle  of  maritime  sovereigptT" 
began  to  be  repudiated.  Queen  Elizabeth  strenuously  opposed  the  Spanish 
ebtins  to  the  waters  of  the  Indies,^  Some  ?mters  like  Ange  de  Ubaldis 
and  Nicholas  Everardi  denied  in  general  the  right  of  ownership,  if  un- 
si^iported  by  long  occupation ;  others  like  Alphonse  de  Castro  combated 
more  particularly  the  specific  claims  of  Portugal,  Genoa,  Venice.  The 
diflicmlties  arising  in  the  struggle  between  the  United  Provinces  and  Philip  II. 
of  Spain  called  forth  further  writings,  such  as  the  Advocatio  Hispanica  (1613) 
of  Gentilis,  the  Abridgement  of  ail  Sea-Lowes  (1613)  and  De  Dominio  Maris 
(161 5)  of  William  Welwood,  the  Sovereignty  of  the  British  Sea  (1653)  of 
John  Boroughs ;  but  of  all  such  contributions,  Grotius'  Mare  Liberum  (1609) 
and  Selden's  Mare  Clausum  (1635)  were  the  most  important  and  exerted 
the  greatest  influence.'  Grotius  insisted  on  the  necessity  (^^  effective 
ocaqpadon,  opposed  the  establishment  of  permanent  boundaries,  distinguished 
between  absolute  property  and  sovereignty,  and  between  the  oceemus  apertus 
and  the  maria  inieriora,^  Selden  did  not  clearly  discriminate  between 
lenitorial  seas  and  the  (^n  sea;  he  asserted  the  sovereignty  of  England 
over  the  surrounding  seas,  and  denied  the  claims  of  the  Dutch  to  fish 
off  the  coasts.* 

By  the  middle  of  the  seventeenth  century  such  wide  claims  were  becoming 
rarer.  The  renewed  pretensions  of  Charles  I.  and  of  Qomwell,  and  also 
e£  Genoa,  were  energetically  denied  by  Pontanus  and  Graswinckel,  whose 
aigoments  are  often  referred  to  by  Bynkershoek.*  The  latter,  following 
Giotins,  adopts  the  Roman  doctrine  as  to  acquiring  property.  Continuous 
poasession  is  essential,  and  this  is  not  possible  here.  He  points  out  the 
invalidky  of  Selden's  argument  (his  "  ambitiosa  eruditio  ^  notwithstanding)^ 
through  confusing  the  mare  proximum  with  the  mare  exterum^  ridicules 
the  traditional  nuuriage  of  the  Venetian  doges  to  the  Adriatic,^  denies  the 
English  claims  to  maritime  superiority,  and  does  not  consider  that  the 
conceding  of  naval  honours  to  the  English  flag  by  his  country  necessarily 
implied  any  acknowledgment  of  the  former's  sovereignty,^  and  further 
obfects  to  Selden's  (nretension  *  that  a  taking  possession  of  the  neighbouring 

'  Seklen,  Mttn  CUmamn^  II.  cc.  30-a ;  Dani,  Histoirt  tU  VrntH,  ▼•§«!;  Locccnius, 
Dgjtang  mmrii,  I.  c  4. 

*  Oundeo,  Hialowy  ofEKaahith^  year  158a 

»  Ct  Nys,  Origmis  du  dr.  int,,  etc  (Brux.  1894),  p.  380  H  ssq,;  Cauchy,  Lt  droit 
wmriL  ini.  (Paris,  1862),  ii  9$ ;  Ortolan,  DiphmatU  dt  la  mer  (1864},  p.  128 ;  Hautefeuille 
(1S69XP.  i8#/j#f. 

*  Mart  Uberum,  c.  v. ;  D0  Jurt  B,  ae  P.  II.  c.  2,  §§  2,3;  I.  c.  3,  §13;  also  Bodin, 
La  Repubiiqm  {V9x\m,  1577),  L  c  11,  p.  215. 

•  CC  amclusion  of  Mart  Claumm\  Walker,  HUt  of  Law  of  NoHom  (1899),  vol.  L 
1 90,  p.  164. 

•  Dt  Dom.  Maris,  c  vJ.  IL  109 ;  ct  Ny%  <^.  dt,  p.  388. 

'  Di  Dom,  Maris,  c  vi.  •  Ibid,  c  v.  •  Mar$  Clauwm,  II.  c  y>. 
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waters  of  a  shore  inyolves,  ipsofacto^  a  right,  or  even  a  definite  antidpation, 
of  ftirther  extending  such  authority  to  more  distant  portions  of  the  ocean.^ 
He  admits,  however,  that  certain  portions  of  the  sea  are  capable  of  exclusive 
ddminion — in  the  first  place,  the  mare  terra  proximum,  and  secondly, 
8udi  seas  as  are  entirely  surrounded  by  the  neighbouring  territory  of  any 
particular  state,  with  an  outlet  into  the  ocean,  of  which  both  shores  are 
exclusively  occupied  by  it,  eg.  the  Mediterranean  to  the  Roman  Empire, 
and,  in  his  own  time,  the  Black  Sea  to  Turkey.  He  recognises,  further, 
that  in  certain  cases  it  is  legitimate  for  a  maritime  Power  to  claim  special 
rights  over  certain  parts  of  Uie  high  sea ;  but  these  rights  are  distinct  from 
complete  sovereignty,  inasmuch  as  they  are  to  be  exercised  in  the  general 
interests  of  commerce  and  navigation,  and  to  consist  in  privileges  of  police 
and  superintendence. 

As  to  the  limits  of  the  territorial  sea,  Bodin,'  relying  on  a  dictum  of 
Baldus,  had  asserted  tiiat  sovereigns  of  maritime  nations  had  a  right  to 
an  extent  of  at  least  sixty  miles  from  the  shore.  Bynkershoek  was  the 
first  to  solve  the  problem,  or  at  least  to  oflfer  an  acceptable  definition  of 
marginal  waters.  Effective  protection,  depending  on  the  force  of  arms, 
is  made  the  criterion  of  territorial  sovereignty;  .  .  .  "potestatem  terre 
extendi  quousque  tormenta  exploduntur,  eatenus  quippe  cum  imperare,  tum 
possidere  videmur;  .  .  .  alioquin  generaliter  dicendum  esset,  potestatem 
terre  finiri,  ubi  finitur  armorum  vis."  '  The  marine  league,  as  being  originally 
the  distance  from  the  shore  measured  by  a  cannon-shot,  was  thenceforth 
accepted  as  the  limit  of  territorial  waters ;  and  Bynkershoek's  proposal  has 
been  adopted  not  only  in  private  legislation,  but  also  in  great  international 
documents,  such  as  the  North  Sea  Fisheries  Convention  of  1882.*  Some 
attempts  have  been  made  *  in  recent  times  to  extend  this  limit,  but  there 
is  no  doubt  that  the  rule  of  the  three-mile  limit  remains  part  of  modem 
international  law. 

The  Legal  PositioiL  of  Ambaisadors.— At  the  time  Bynkershoek  wrote 
his  Deforo  legatorum^  opinion  on  the  legal  status  of  ambassadors  was  fax  from 
unanimous.  The  two  chief  points  considered  are  their  inviolability  and 
independence.  The  former  principle  was  universally  admitted  in  theory, 
and  generally  followed  in  practice,  even  in  the  case  of  an  enemy's  envoy 
in  the  Saracen  wars ;  but  in  the  thirteenth  century  it  rested  rather  on  the 
promise  made,  and  on  the  moral  obligation  to  remain  faithful  to  it,  than 
on  any  recognition  of  its  legal  significance.*  The  independence  of  ambas- 
sadors was  not  so  readily  admitted.    Some  ?mters  had  denied  their  immunity 

^  D$  Dom.  Maris,  c.  iii.  II.  104. 

*  Lm  Ripuhhqut,  I.  c.  z.  p.  170. 

*  D$  Dom,  Maris,  c.  ii.  II.  103-4. 

*  Hertslet,  CoOection  of  Tr$ati€S,  XV.  p.  79$. 

*  See  Brit,  Stat*  Papws,  North  Anurica,  UniUd  StaUs  (1864),  LXII.  pp.  19-29;  and 
alio  Wkarton,  Inttmational Law  oftht  United  Statts,  §§  32,  327. 

*  Ct  Jomville,  Histoinde  Saint  Louis,  c.  Ixxi.,  as  to  the  practice  which  then  prevailed. 
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bj  invokiDg  the  authority  of  the  Roman  jurisconsults  in  reference  to  the 
ligati',   but  Bjmkershoek  pointed  out^  that  the  analogy  was  untenable, 
airing  to  their  different  functions.    Afterwards,  the  fiction  of  exterritoriality 
was  conceived,   as  a  device  to  guard  public  ministers  representing  their 
sovereigns  against  local  caprice  or  disturbance,'  but  this  did  not  extend 
to  their  suite  or  servants  till  much  later.'    In  1576  Pierre  A3nrault^  urged 
the  criminal  exemption  of  ambassadors   from  the  local   jurisdiction    iot 
reasons  of  law  as  well  as  of  fact    Albericus  Gentilis  and  Francois  Hotman 
dealt  more  fully  with  the  question  of  an  envoy's  conspiracy  against  the 
sovereign  to  whom  he  is  accredited.    These  two  jurists  were  consulted 
by  the  English  authorities  in   the  femous  case  of  Mendoza,  the  Spanish 
ambassador,  who  had  conspired  against  Elizabeth.    He  was  ordered  to  leave 
the  country,  and  a  commissioner  was  sent  to  Spain  to  prefer  a  complaint 
against  him.*     Grotius  held  that  the  ambassador  and  his  suite  are  free  from 
local  jurisdiction  by  the  tacit  consent  of  nations.     But  in  the  case  of  Don 
Pantaleon  Sa  (brother  of  the  Portuguese  ambassador  in  England),  who  was 
tried  for  murder  in  1653,  found  guilty,  and  executed,  the  claim  of  exemption 
on  the  ground  of  belonging  to  the  ambassador's  suite  was  rejected  by  the 
Court.     Zouche,  who  was  one  of  the  judges,  concurred  in  this  decision.* 
Wicquefort's  work  ^  (1679)  is  merely  a  collection  of  examples.    The  systematic 
development  of  doctrine  and  formulation  of  principles  from  given  data 
was  reserved  to  Bynkershoek,  who  at  once  grasps  the  fundamental  distinction 
between  law  and  politics — "quod  iterum  prudentise  political    est,    cujus 
causam  a  jure  gentium  semper  distinguendum  esse  reor."  ®    He  holds  that 
all  public  ministers,  irrespective  of  title  or  grade,  have  an  equal  right  to 
protection,  as  well  as  their  families,  servants,  and  suite,  and  criticises  his 
own  government  for  not  always  acting  on  this  principle.    The  competence 
of  the  dvil  tribunal  depends  on  domicil  as  to  the  person,  and  on  the 
iex  ret  siUt  as  to  property.     He  agrees  with  Hilligerus  that  in  respect 
to  property  a  king  is  on  the  same  footing  as  an  ordinary  subject:    it 
may  be  seized  to  satisfy  just  claims ;  but  only  such  goods  of  an  ambassador 
axe  attachable  as  are  not  necessary  to  him  in  his  official  capacity,  except 
household  goods  for  his  or  his  family's  personal  use.*    An  ambassador  who 
takes  part  in  commercial  transactions  becomes  liable  for  resulting  debts^ 
just  as  an  ordinary  merchant,^  though  even  here  diplomatic  proceedings 

*  Dtforo  Ugmkirum^  c  i. 

*  Ptrftdier-Fod^r^,  Ctmn  de  droit  diplom.  I.  373  ;  Rolin-Jacquemyns,  ConsukoHon  dmns 
tmgmin  AnUm,  p.  123. 

*  Rgp,  gin,  d$  droit  imt,  pub,  t.  viii.  (1901),  p.  493 ;  Fillet,  Li  droit  int  pub^  s§8  MtmUt 
mmsmuafi  .  .  .  (Paris,  1894),  p.  13. 

«  Vordrt^/otimaUtitt  instruction  Judi€imr9  .  .  .  Bk.  I.  Pt.  IV.  s.  13. 

*  Walker,  op,  dt.  I.  §  98. 

*  C£  bis  diaaertation  on  the  subject :  Soiutio  qumstioms  vitms  $t  noom  d$  l^gmti 
dtkmqufntiB  Judia  tomptttmtt  (Ozon.  1657). 

'  L'Ambatsadeur  €t  us  fonetiont  (Cologne,  1679). 

*  DefoTQ  kg,  IL  156.  •  C^.  canf.  c.  xvi.  ^  Op,  €it.  c.  xiv,  II.  141. 
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are  perhaps  more  advisable.  Unlike  Wicquefort,  Bynkershoek  maintains 
that  a  subject  of  the  State  to  which  he  is  accredited  minister  by  another 
State  is  not  entitled  to  any  immunities — ^which  is  but  the  logical  sequence 
of  his  fundamental  principle. 

As  to  criminal  jurisdiction,  a  distinction  is  made  between  crimes  against 
the  individual  and  those  against  the  State.  He  considers  the  case  of  Don 
Pantaleon  Sa,^  and  says  contradictory  precedents  are  insufficient,  only 
general  practice  being  reliable.  Ambassadors  cannot  be  tried  and  punished 
by  the  local  tribunal,  though  in  crimes  against  the  State  they  may,  in 
accordance  with  the  customs  of  the  seventeenth  and  eighteenth  centuries, 
be  arrested,  examined,  and,  if  found  guilty,  expelled.'  On  the  principle 
that  consent  renders  competent  an  otherwise  incompetent  tribunal,'  an 
ambassador  may  renounce  his  privilege  of  renvoi^  or  any  other  exemption, 
and  submit  to  the  local  jurisdiction,  if  his  sovereign  consent.  The  house 
of  an  ambassador  is  inviolable  to  the  same  extent  as  his  person ;  ^  but  it 
may  not  offer  refuge  to  criminals.'  Finally,  third  Powers  are  forbidden  all 
measures  of  reprisal  or  retorsion  against  ministers;  though  a  State  \s 
permitted  to  avenge  any  injtuy  inflicted  on  its  oi^  ambassadors. 

In  the  seventh  chapter  of  De  rebus  varii  argumenti^  the  question  is 
examined  whether  an  ambassador's  acts,  which  are  contrary  to  his  secret 
instructions,  are  binding  on  his  sovereign.  Apart  from  the  fact  that  there 
is  no  strict  analogy  between  international  conventions  and  private  contracts, 
the  possibility  of  involvbg  great  issues  brought  about  the  practice,  general 
in  Bynkershoek's  time,  of  requiring  ratification  by  the  sovereign,  except 
when  the  entire  instructions  are  contained  in  the  patent  full  power.  But 
if  the  minister  goes  beyond  these  instructions,  or  in  any  other  way  manifestly 
exceeds  his  authority,  the  sovereign  is  not  bound;  though  he  is  bound 
if  the  acts  are  within  the  limits  of  his  known  authority,  and  he  has  exceeded 
only  secret  instructions.  This  doctrine  has  received  the  support  of  various 
recent  writers.* 

The  Law  of  War, — The  De  rebus  belUcis  does  not  present  a  compre- 
hensive treatment  of  the  laws  of  war,  but  deals  thoroughly  and  practically 
with  certain  matters  of  prime  importance.  Bynkershoek's  aim  is  not  to 
compile  a  code,  after  the  fashion  of  Grotius  and  Puffendorf,  but  to  suggest 
solutions  to  urgent  problems.     It  is  not  too  much  to  say  that  his  treatment 

'  CC.  xvii.  zviii.  and  six. 

'  C.  xvii.  II.  147.  Cf.  the  cases  of  a  Spanish  ambassador's  secretary,  implicated  in 
a  plot  (1605)  to  deliver  up  Marseilles  to  the  Spanish  (Walker,  op,  cU.  I.  179);  1716, 
Gyllenberg,  a  Swedish  minister,  accused  of  conspiracy  (Mahon,  HisU  of  EngUmd  .  .  • 
L  3^);  I7i^>  Cellamare,  Spanish  ambassador  in  France,  of  conspiracy  against  the 
Regent  (De  Martens,  Comms  Mbrts^  I.  139}. 

•  Dig.  V.  tit.  i. 

*  See  Politis,  Rtv.gin.  di  droit  ini.pub.  III.  694. 

•  C.  xxi.  II.  152. 

*  E^.  KlQber,  §  142 ;  PhiUimore,  II.  lii.;  Heffter,  §  87. 
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of  commercial  and  maritime  questions,  and  especially  the  relationships 
between  neutrals  and  belligerents,  is  more  thorough,  more  searching,  more 
related  to  actual  practice,  more  pervaded  with  sound  sense,  ¥nth  l^;al  and 
atatesmanlike  skill,  than  that  of  any  other  work  on  the  subject  before 
his  time. 

The  tendency  of  the  philosophical  writers  of  the  eighteenth  century  was  to 
lay  greats  obhgations  on  belligerents  and  to  impose  certain  restrictions  on 
their  rights  in  warfare.  The  actual  practice  of  the  century  was  otherwise ; 
and  Bynkershoek  was  inclined  to  the  stemer  attitude.  Fighting  for  a  just 
cause  sanctions  the  use  of  every  means  to  attain  the  desired  aim  speedily 
and  effectively.  Justice  is  the  essential  of  war;  generosity  is  only  an 
accident  ''  Justitia  in  bello  omnino  necessaria  est,  animi  vero  magnitudo  a 
mera  vohmtate  profidscitur."  *  Humanity,  clemency,  piety,  and  other 
magnanimous  virtues  are  certainly  noble,  but  cannot  be  insisted  on  by 
law.'  Reason  (by  which  he  often  means  the  logical  rigour  and  impartiality 
of  nature)  permits  the  use  of  all  means  except  perfidy  against  an  enemy.' 
Hence  his  definition :  "  Bellum  est  eorum,  qui  suae  potestatis  sunt,  juris 
sui  persequendi  ergo,  concertatio  per  vim  vel  dolum,"  *  the  main  defect  of 
which  is  the  omission  to  emphasise,  as  Grotius  had  already  done,^  that 
war  is  a  state  or  condition ;  the  inclusion  also  of  do/us  is  superfluous. 

Grotius  held  that  custom  requires  a  declaration  of  war,  but  Bynkershoek 
cites  many  examples  to  refute  him ;  unless  there  is  a  special  convention  to 
the  contrary,  it  is  not  necessary.  As  a  rule  the  opening  of  hostilities  im- 
plies a  cessation  of  commercial  relations ;  but  commerce  is,  in  the  interests 
of  the  subjects,  sometimes  permitted,  either  generally  or  as  to  certain 
merchandise  only.^  Hence  peace  and  war  may  coexist.  "Pro  parte  sic 
bellum,  pro  parte  pax  erit  inter  subditos  utriusque  principis."^  This  is  a 
strange  position  in  view  of  his  rigorous  general  doctrine.  There  are  at  times 
certain  contradictions  in  Bynkershoek's  ?mtings,  due  to  his  reasoning,  on  the 
one  hand,  inductively  firom  usages  and  customs,  and  on  the  other,  deductively 
from  **  reason  " ;  and  occasionally  the  conclusions  reached  are  different,  and 
are  not  compromised  or  reconciled.  His  recognition  of  the  possibility  to 
maintain  warlike  and  commercial  relations  simultaneously  has  been  claimed 
as  the  secret  which  explains  so  many  a[^)arent  contradictions  in  our  modem 
law  of  nations.^ 

We  may  exercise  the  rights  of  war  only  in  our  own  territory,  in  the 

>  C.  1 11.  164.  «  C.  ui.  II.  167.  •  C.  i.  11.163.  *  IM. 

*  **  Status  per  vim  certantium  qua  tales  sunt  *  (I.  i,  3,  i). 

'  Ib  the  time  of  Bynkenhoek,  however,  the  practice  of  "  licences  de  oommeroe  "  was 
rare.    See  Kleen,  Lots  H  uttign  di  la  muimliU  (Paris,  1900)^  II.  227. 
'  C.  lit  p.  168. 

*  "  Cest  id  qu'nne  remarqne  profonde  de  cet  habile  pnbUdste  vient  Mairer  la  ques- 
tion d*an  jour  nouveau,  et  nous  r6vder,  pour  ainsi  dire»  le  secret  qui  explique  tant  de 
contradictions  apparentes  de  notre  droit  des  gens  modernes**  (£•  Cauchy,  Lt  droit  marii, 
mkr.  Paris,  18^  p.  60). 
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enemy's,  or  in  a  territory  which  belongs  to  no  one.^  To  commit  hostflities 
on  neutral  territory  is  to  make  war  on  its  sovereign,  who  is  obliged  to  use 
every  means  to  prevent  belligerent  operations,  and  to  compel  a  restoration  of 
any  property  there  captured.  A  combatant's  necessity,  in  this  respect,  is  no 
sufficient  justification.  Retaliation  is  to  be  exercised  directly  agunst  the 
enemy  and  never  through  the  injury  of  a  neutral.  The  decree  of  the  States- 
General,  October  xo,  1652,  rightly  prohibited  violence  in  a  neutral's  port, 
because  of  the  danger  to  the  neutral  Hence,  it  is  unlawful  to  commence  an 
attack  in  neutral  territorial  waters,  within  cannon-shot,  but  if  the  attack  has 
already  begun  elsewhere,  it  is  perhaps  permissible — "  dum  fervet  opus  " — to 
pursue  the  enemy  to  jurisdictional  waters,  provided  the  neutral's  interests  are 
not  injured.'  This  opinion,  however,  is  given  conditionally,  and  Bjmkershoek 
admits  that  it  is  by  no  means  universally  accepted  by  his  contemporaries. 

As  to  private  property  in  war,  he  lays  down  the  general  rule — "  Quse- 
cumque  hostium  sunt,  recte  capimus,  ex  autem  bona  pars  sunt  imperii  hostilis, 
quaeque  ita  hosti,  prodesse,  nobis  nocere  possimt"  Neutrals  on  enemy's 
territory  may  be  considered  as  enemies;  and  their  goods,  if  previously 
taken  by  the  enemy,  may  be  lawfully  captured  by  us.  Little  attention  is 
given  to  the  immunities  of  private  persons  or  property  during  a  state  of  war ; 
but  the  conditions  under  which  an  enemy  may  acquire  property  in  captured 
movables  or  immovables,  or  the  conditions  under  which  they  return  to 
the  former  owners,  are  considered  more  fully.  Capture  does  not,  ipsofacto^ 
confer  rights  of  property ;  apart  from  any  title,  it  merely  operates  as  a  con- 
ditional transfer.  Grotius'  criterion  of  twenty-four  hours'  just  possession  * 
does  not  always  hold  good.^  Firm  possession  follows  on  conveyance  of  the 
prize  intra  prasidia^  so  that  it  may  effectively  be  defended,  ue.  the  question 
is  one  of  r&d  possession  and  not  one  of  arbitrary  limitation  of  time,^  though 
twenty-four  hours'  possession  intra  prasidia  is  a  presumption  of  just  posses- 
sion. The  same  rule  is  also  given  by  Loccenius,*  and,  in  later  times,  followed 
by  Sir  William  Scott,  who  refers  to  the  principles  laid  down  in  the  Consolato 
del  Marty*  and  in  the  work  of  Bynkershoek.  The  general  rule  may  be 
modified  by  special  circumstances  in  any  particular  case ;  but  the  fundamental 
point  is  an  ability  to  defend  the  prize. 

The  rights  of  postliminy,  consequent  on  recapture,  do  not  apply  if  the 
enemy  obtained  possession  in  any  other  manner  than  by  force.    The  case  of 

>  "Jure  belli  adversus  hostem  duntazat  utimur  in  nostro,  hostis,  aut  nullius  territorio 
(c  viiL  p.  177). 

•  C  viii  I.  178. 

***...  Recentiori  jare  gentiam  inter  Europeos  populos  introductum  videmot,  ut  talia 
capta  censeantur,  ubi  per  boras  vigintiquatuor  in  potestate  bostium  fiierint "  (i>r  Jnrt 
B.flcP.Bk.  III.  c.6,|3,n.a). 

«  Cf.  case  of  tbe  Smntm  CruM,  i  C.  Rob.  $8. 

•  C.  iv.  p.  169. 

•  Dtjurg  MmrU.  Bk.  II.  c.  iv.  s.  4. 

•  rA#  Ctyhn  (l8ii)^  i  Dod.  Adm.  Rep.  105. 
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immovable  property  differs  from  that  of  movable.  The  former  when  re* 
captured  returns  to  the  original  owner  by  postliminy,  but  the  latter,  retaken 
from  the  enemy,  vests  in  the  recaptors ;  since  recapture  effects  as  valid  a 
transference  as  capture.  A  belligerent  may  condemn  enemy's  property 
whilst  lying  under  capture  in  a  neutral  port.  The  same  opinion  was  expressed 
in  1789  by  Sir  William  Scott  and  the  whole  Court  of  King's  Bench,  though 
later  this  great  judge  advanced  a  different  doctrine.^  In  the  United  States, 
decisions  were  given  in  several  cases  ^  in  conformity  with  Bynkershoek's 
view,  which,  indeed,  accorded  with  long-established  European  practice.  A 
reward  must  be  given  to  the  recaptors  by  the  original  owners  for  their  sacri- 
fice and  risky  to  be  estimated  by  impartial  assessors.  He  approves  the  rule, 
in  this  respect,  of  the  Consolato  del  Mare^  which,  however,  he  believes  to 
be  largely  a  "  farrago  of  nautical  laws." '  If  a  portion  of  a  country  be 
occupied,  the  whole  is  considered  in  occupation  and  possession,  if  such  has 
been  the  intention  of  the  captor,  and  if  the  vanquished  enemy  has  retained 
no  other  part  of  it. 

It  is  permissible  to  confiscate  an  enem3^s  actions  and  credits  (actiones^ 
nommd)^  but  not  if  war  is  so  mildly  carried  on  that  commerce  continues 
between  the  combatants.  Though  an  enemy,  as  such,  forfeits  his  persona  standi 
injudiciOy  as  it  is  expressed  in  the  decrees  of  the  States-Geneial  of  October 
a  and  29,  1590,  and  so  held  in  subsequent  cases,  yet  there  is  an  exception 
when  commercial  intercourse  is  allowed  on  both  sides.^  Vattel  acknowledges 
the  legality  of  such  confiscation,  but  points  out  that  in  more  recent  times  a 
more  liberal  practice  was  generally  adopted.*  If,  however,  credits  and 
actions  have  not  actually  been  handed  over  to  the  sovereign,  the  former  right 
of  creditors  revives  at  the  conclusion  of  peace,  by  an  application  of  the 
iraiciple  of  postliminy.  ''Si  exegerit,  recte  solutum  est,  si  non  exegerit 
pace  fricta  reviviscit  jus  pristinum  creditoris.  .  .  .  Nomina  igitur,  non  exacta, 
tempore  belli  quodammodo  intermori  videntur,  sed  per  pacem,  genere 
quodam  postliminii,  ad  priorem  dominum  reverti."  * 

If  before  the  war  we  owned  in  the  enemy's  country  any  property  which, 
dnriDg  the  war,  had  been  concealed  and  therefore  not  confiscated,  it  returns 
to  the  former  owners  and  does  not  become  the  property  of  the  recaptors,  in 
case  it  is  retaken  by  our  subjects.^ 

As  to  the  right  of  postliminy  on  an  ally's  territory,  Bynkershoek  says : 

'  Smmrt  v.  Woljf,  3  Term  Rep.  329. 

*  Ct  Rou  V.  Hinufy,  and  Hudson  v.  GussiUr^  4  Cranch's  Rep.  241,  293;  see  also 
Lampredi,  Dd  Commtrcio^  etc.,  Pt  L  $  14. 

'  **  Dando  a  quelli  che  a  i'detti  nimid  tolta  haveranno^  beveraggio  conveniente,  secondo 
la  dtica  cfae  ne  haveranno  avuta,  e  secondo  il  danno  che  ne  haveranno  sofferto  "  (c.  287, 
f  1136). 

•  C.  viL  p.  176.  • 

*  "  Maia  anjoiird'hui»  Tavantage  et  la  sfkret^  du  commerce  ont  engagd  tous  lessouverains 
de  rEnrope  3k  se  relicher  de  cette  rigueur  '  (Bk.  III.  c.  5,  §  77). 

•  C  viL  p.  177.  »  Ibid, 
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**  He  who  returns  to  his  sovereign's  ally  is  entitled  to  the  right  of  postliminy 
because  he  is  deemed  to  have  returned  to  his  own  country;  foe  allies  are 
considered  as  constituting  one  State  with  ourselves"  ("Qui  revertitur  ad 
foederatos,  jus  postliminii  habet,  qui  ad  suam  civitatem  videtur  reversus, 
foederati  enim  nobiscum  unam  quodammodo  civitatem  constituunt '*).^ 
Similarly,  if  our  property,  captured  by  enemies,  eventually  comes  into 
the  territory  of  our  ally,  it  is  regarded  as  having  been  restored  to  us.*  The 
{NTopositions  laid  down  regarding  postliminy  on  neutral  territory  will  be 
misleading,  unless  due  attention  be  given  to  the  distinction  between 
military  rights,  accruing  to  the  belligerent  through  capture  or  conquest,  and 
civil  rights,  acquired  apart  from  war  by  contract  or  otherwise.  Actual 
possession  is  the  criterion  of  military  rights,  ordinary  proof  of  title  being 
that  of  civil  rights.  Hence  a  prize  taken  by  captors  or  their  agents  into 
neutral  territory  does  not  return  to  its  former  owner:  for  to  the  neutral 
State  possession  is  evidence  of  the  military  right,  and  in  such  a  case,  as 
Hertius  says,  the  fact  must  be  taken  for  the  law.'  From  this  it  follows  that  if 
after  having  been  captured  a  vessel  escape,  or  be  taken  into  a  neutral  territory 
by  others  than  the  original  captor,  or  his  agents,  the  civil  right  of  the  former 
owner  revives,  and  the  property  returns  to  him.  It  does  not,  of  course,  supply 
to  cases  of  regular  condemnation  by  the  captor's  tribunal,  which  would  turn 
the  military  into  a  civil  right  Further,  as  Bynkershoek  says,  this  is  true 
only  of  captures  made  in  regular  warfare :  capture  by  pirates  in  no  way 
transfers  the  property.  Respecting  the  right  of  postliminy  as  applied  to 
cities  and  States,  he  approves  the  rule  of  Grotius  that  "  the  right  of  postliminy 
is  applicable  to  a  whole  people,  as  well  as  to  an  individual,  and  that  a 
political  body,  which  was  free  before,  recovers  its  liberty  ^en  its  allies, 
by  force  of  arms,  deliver  it  from  the  power  of  the  enemy."  * 

Veutrality. — ^The  conception  of  neutrality  was  not  unknown  in  ancient 
times,  e,g.  among  the  Greeks,  but  there  was  never  systemadc  practice. 
Rome  regarded  another  State  either  as  an  ally  or  an  enemy :  "  Romanos 
aut  socios  aut  hostes  habeatis  oportet,  media  nulla  via  est."  ^  In  the  Middle 
Ages  feudalism  favoured  a  similar  view.  With  the  increase  of  maritime 
commerce  and  other  State  relationships,  and  the  founding  of  colonies, 
the  notion  of  neutrality  became  more  clearly  defined.  The  objects  of 
war  became  changed,  and  peace  was  promoted  by  the  Church.  "Mais 
le  grand  facteur  de  la  neutrality  a  ^t^  surtout  im  sentiment  de  solidarity 
int^ress^  et  d'ordre  ^onomique."*  Treaties  and  conventions  began  to 
play  a  prominent  part.  Early  in  the  seventeenth  century  practice  was 
unsettled  and   capricious,  and]  the   doctrine   of  Grotius   was    inadequate 

•  C  XV.  p.  190.  •  C  XV.  p.  191. 

*  Atinot  ad  Puffimd.  Dtjurt  Nat. ;  see  also  Grotius,  Bk.  VIII.  c  6,  o.  35. 

*  Dtjun  BMacPmei8t  Bk.  III.  c.  9,  §  9,  n.  i. 

•  Livy,  xzxit 

'  A.  Thonier,  CmUrtbmtuU  dt  Guerrt  (Bordeaux,  1904),  p.  9. 
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and  incoherent,  being  one  of  the  most  unsatisfactory  portions  of  his  work. 
By  the  eighteenth  caitory  the  duty  of  impartiality  and  respect  of  neutral 
territory  began  to  be  more  seriously  recognised.  Later,  Bynkershoek 
and  Vattel  formulate  more  thorough  principles  of  neutrality ;  and,  in  some 
respects,  the  doctrines  of  the  former,  though  he  wrote  earlier,  are  more 
advaiKred  than  the  tatter's,  in  spite  of  the  hd  that  Bynkershoek  uses  the 
negative  expression  non  hastes^  and  Vattel  adopts  the  more  significant 
mmtrcUitk  and  neutres,  Greek  ?mters  ^  had  used  the  phrases  i)<nix^  ^y^^ 
(to  keep  silent),  he  rov  ii&rov  KofiijirOaij  and  6  Su£  fi^av  (expressing  the  idea  of 
an  intermediate  position);  Roman  writers  spoke  of  medti,  amu$\  pacatt\ 
words  used  also  in  the  Middle  Ages.  In  a  proclamation  of  the  King 
of  France,  1408,  neutralitas  is  used  in  reference  to  the  popes  of  Rome  and 
Avignon  ;  and  a  little  later,  in  the  German  and  Swiss  wars,  the  terms  sHUe 
siiun  and  Unpartyschung  are  found.  In  a  convention  between  England  and 
Denmark,  1465,  guerrarum  abstinentia  s^pears,  and  at  the  end  of  the 
century  neutraUU  is  common  in  treaties,  conventions,  and  edicts.  In 
the  Thirty  Years'  War,  we  get  the  Germanised  Neuiralitdt\  and  again 
Machiavelli  and  Guicciardini  make  use  of  netUraliii^  and  Bodin  uses 
neutraliU  and  mutre,  Grotius  reverts  to  the  Roman  form  medii  in  bello^  and 
Bynkershoek  calls  neutrals  fum  hostes^  defining  them  as  those  *'  qui  neutranun 
partium  sunt.'' 

Bynkershoek  occupies  a  high  place  in  the  discussion  of  neutrality,'  though 
not  all  his  propositions  are  now  accepted.  Grotius'  treatment  is  vague  and 
meagre  ;  Tjcmdtit  reties  more  on  State  policy  than  on  law :  Pufifendorf  denies 
to  neutrals  the  right  of  undisturbed  commerce,  apart  from  special  conventions. 
Unlike  Grotius  and  Vattel,  Bynkershoek  does  not  allow  a  neutral  to  judge  as 
to  the  just  or  unjust  cause  of  belligerents  and  offer  help  accordingly,  except 
when  the  two  combatants  are  both  allies  of  the  neutral,  and  there  is  no  treaty 
otherwise  r^ulating  the  relationships.  The  general  principle  is  "belli 
justitia  vel  injustitia  nihil  quicquam  pertinet  ad  communem  amicum,"' 
subject  to  the  rare  exception  suggested,  which,  oi  course,  applies  only  to 
treaties  concluded  before  the  war, — ''bello  jam  exorto  .  .  .  neutri  amico 
auxilia  recte  vel  promittuntur  vel  mittuntur."*  Our  tributary  or  protected 
States  may  assist  their  immediate  sovereign  against  us,  but  not  with  arms 
and  men.* 

Bynkershoek  clearly  recognises  the  claims  of  neutral  commerce,  and 
tiie  necessity  to  effect  a  reconciliation,  legally  rather  than  diplomatically, 

»  E.  Nys,  Eiudtt  d$  dr.  int  ft  d$  dr.  pol.,  2"»*  s^ric  (Brux.  1901),  p.  57. 
'  "Dmns  lliistoire  de  la  doctrine  de  U  neutrality,  Bynkershoek  occupe    tm  rang 
dtstingo^  *  (E.  Nys,  op.  cU,  p.  86). 

•  C  ix.  p.  1791 

•  C.  iz.  p.  180.  (As  to  allies  and  neutrality,  see  the  opinion  of  Lord  Hawkesbuiy, 
afterwards  Earl  of  Liverpool,  in  his  Discourse  on  tki  Comdttet  of  tks  Govtmnma  of  Grsai 
Briimm  in  rtspect  to  Ntmtrml  Nmtions,  London,  1794,  p.  68.) 

•  P.  181. 
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of  the  conflicting  interests  of  neutrals  and  belligerents.  Reason,  and  not 
personal  advantage  is  to  be  the  guide — "  de  ratione,  non  de  utilitate,  omnis 
disputatio  est."  The  main  guiding  principles,  presenting  a  substantial 
advance  on  the  ideas  and  practice  of  the  time,  are  an  obligation  on  the 
neutral  not  to  assist  one  belligerent  in  any  way  which  would  be  detrimental 
to  the  other — '^  si  medius  sim,  alteri  non  possum  prodesse,  ut  alteri  noceam  " — 
and  a  corresponding  right  not  to  be  injured  by  the  belligerents  in  its  pacific 
commerce— "qui  injuriam  non  fecit  non  recte  patitur."  With  Bynkershoek 
it  is  mainly  a  question  of  supplying  subsidies  and  materials ;  the  enlistment 
of  troops  on  neutral  territory  is  not  prohibited,  if  there  is  no  law  or  declaration 
to  the  contrary.  In  this  respect  he  is  at  one  with  Grotius,  Wolf,  Galiani,  and 
other  publicists  of  the  time,  and  with  the  practice  then  prevailing.  The 
right  of  recruiting  was  frequently  allowed  in  treaties,  e.g.  in  1656  between 
England  and  Sweden.^ 

Contraband. — The  Roman  emperors  prohibited  commerce  with  the 
barbarians  in  certain  articles,  e.g.  arms,  iron,  etc,  and  later  the  popes 
forbade  trade  with  the  infidels  in  weapons  and  munitions  of  war — merces 
banno  interdicia.  Sovereigns  assumed  the  right  to  draw  up  lists  of  contraband 
goods,  and  vary  them  at  pleasure.  The  growth  of  commerce  fostered  clearer 
notions;  and  treaties  were  concluded  in  favour  of  the  pacific  trade  of 
neutrals.  The  Treaty  of  the  Pyrenees  (1659),  in  Art  12,  specifies  goods 
which  are  contraband,  e.g.  objects  directiy  connected  with  war,  also  saltpetre, 
horses,  and  saddles ;  and  in  Art  13  declares  provisions  and  other  necessities 
of  life  to  be  free.  In  the  Treaty  of  Utrecht  (1713)  contraband  goods  are 
enumerated  (Art  19}— horses,  harness,  wariike  arms  and  instruments.  As 
to  provisions,  they  are  declared  contraband  in  the  treaties  of  1303  between 
France  and  England,  of  1613  between  Sweden  and  the  Hanseatic  towns,  of 
1625  between  England  and  the  same,  of  1654  between  England  and  the 
United  Provinces;  but  excluded  in  the  treaties  of  1655  between  Louis  XIV. 
and  the  Hanseatic  towns,  in  the  treaties  of  the  Pyrenees  and  Utrecht,  and  in 
the  Treaty  of  Versailles,  1786.  The  writers  of  the  eighteenth  century  were  as 
inconsistent  in  their  theories  as  the  age  was  in  its  practice.  Thus  Heineccius,' 
writing  in  1721,  regarded  as  contraband  not  only  arms  and  munitions, 
saltpetre,  and  horses,  but  also  cordage,  sails,  and  other  naval  stores,  and 
further  included  provisions. 

Bynkershoek  refers  to  Grotius'  threefold  classification  of  objects — (i)  those 
useful  for  purposes  of  war ;  (2)  those  not  so  useful ;  (3)  those  whidi  may 
be  used  either  in  war  or  peace ;  and  says  that  there  is  no  doubt  as  to 
(i)  and  (2).  As  to  (3)  Grotius  permits  the  intercepting  of  res  ancipitis  vel 
protniscui  usus,  but  only  in  case  of  necessity,  and  then  under  the  obligation 
of  subsequent  restitution.  But  Bynkershoek  points  out  that  the  difficulty  is 
in  determining  who  is  to  be  judge  of  that  necessity — ".  .  •  Quis  arbiter 

I  Dumont,  Coi^  umversai  diphmtUiqutf  etc.,  VI.  ii.  3,  and  VL  iL  12$. 
<  D0NW.  ob  V^eL  Mtn.  VM^jdy. 
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«nt  ejus  necessitatis^  Dam  Csunllimam  est  earn  praetexere  "—that  it  is  against 
bw  to  sit  as  judges  in  our  own  cause,  and  further  that  Grotius'  distinction 
is  not  supported  by  the  usage  of  nations.     His  own  definition  is :  ''Contra- 
hand  articles  are  such  as  are  proper  for  war,  and  it  is  of  no  consequence 
whether  or  not  they  are  of  any  use  out  of  war."  ^    Are  the  materials  them- 
sehes  contraband,  out  of  which  contraband  articles  are  made  ?    Zouche ' 
iodines  to  this  opinion ;  but,  says  Bynkershoek,  reason  and  usage  pdnt  to  the 
contrary — "  ^o  non  essem,  quia  ratio  et  exempla  me  moveant  in  contrarium."  * 
If  afl  such  materials  are  prohibited,  the  catalogue  of  contraband  goods  will 
be  enormous,  amounting  to  a  total  prohibition  of  commerce.^     However, 
certain  articles  may  be  decreed  contraband,  not  from  their  intrinsic  nature, 
but  from  other  special  circumstances,  e.g.  from  the  large  quantity  required, 
sQch  as  saddles,  hdsters,  belts;  or  in  anticipation  that  prohibiting  certain 
attides  will  quickly  bring  the  war  to  an  end,  e,g.  provisions,  when  the  enemy 
is  besieged;*   or  generally  those  articles  without  which  the  enemy  could 
not  possibly  ccxitinue  the  war.      He  states  that  the  last  two  exceptions 
icocHd  with  the  decrees  of  the  States-General  of  December  5,  1652,  against 
the  English,  and  of  December  31,    1657,  against  the  Portuguese.    As  to 
the  decree  of  May  6,  1667,  against  Sweden,  there  was  a  special  reason, 
viz.  the  right  of  retaliation,  as  therein  expressed,  for  prohibiting  even  materials 
not  themselves  fit  for  purposes  of  war,  but  which  might  be  so  adapted.    Zouche 
lektes  that  there  was  a  dispute  between  England  and  Spain  regarding 
tobacco,  which,  Spain  contended,  might  be  used  for  preserving  provisions; 
but  Bynkershoek  repudiates  the  action  of  Spain,  as  tobacco  cannot  be  of 
any  use  in  destroying  the  enemy.    The  tendency  of  Bynkershoek  ]s  clearly 
to  lay  down  a  definite  rule  restricting  contraband,  but  finding  that  it  would 
be  opposed  to  the  practice  of  his  own  country,  and,  indeed,  of  the  European 
oouDtries  in  general,  he  seeks  to  extract  from  such  usage  and  horn  the 
drcomstantial  dispositions  of  treaties  certain  exceptional  rules,  which  all  but 
destroy  the  force  of  his  fundamental  principle.*    But   great  difficulties  in 
connection  with  contraband  were  met  with  in  later  times,  and  there  is  by 
no  means  unanimity  of  opinion  at  present    The  First  and  Second  Armed 
Neutrality  of  1780  and  1800  endeavoured  to  limit  the  kinds  of  articles  that 
could  be  regarded  as  contraband,  but  they  failed ;  and  the  Declaration  of 
Paris  of  1856  makes  use  of  the  term  ''  contraband  "  without  any  attempt  to 
define  it. 

'  "  Contrabanda  did,  qtue  uti  sunt,  bello  apta  esse  possunt,  nee  quicqaam  interesse, 
an  et  extra  bellum  usum  praebeant  **  (c.  x.). 
'  Op.  at.  Part  2,  §  8,  Quest  8. 

•  C  X.  p.  18a. 

•  "Si  omnem  materiam  prohibeas,  ex  qua  quid  bello  aptari  possit,  ingens  esaet 
citalogus  rerum  prohibitarum,  quia  nullo  fere  materia,  ex  qua  non  saltern  aliquid,  bello 
<pCam,  facile  fabricemus.  Hec  interdicta,  tantum  non  omni  commercio  interdidmus, 
quod  Tilde  esset  inutfle  "  (c.  x.  II.  182). 

•  C  ix.  p.  i8a  •  CC  Leseur,  op,  at.  p.  104. 
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Respecting  the  treatment  of  vessels  carrying  contraband,  Bytdcershoek  is 
opposed  to  the  declarations  in  the  various  Dutch  decrees  and  treaties  between 
the  Peace  of  Westphalia  and  the  Treaty  of  Utrecht,  according  to  which  011I7 
the  contraband  goods  were  to  be  confiscated  and  the  vessel  carrying  them 
allowed  to  go  free.  His  doctrine,  an  implication  of  the  Roman  law  ^  and 
followed  by  many  eminent  jurists  amongst  his  successors,  was  that  though  the 
owner  or  master  was  unaware  of  the  illegal  nature  of  the  cargo,  the  vessel 
also  could  be  justly  seized.  Further,  if  the  cargo  consist  of  a  mbcture  of 
lawful  goods  and  contraband,  and  both  belong  to  the  same  owner,  the 
whole  may  be  condemned;  if  they  belong  to  different  owners,  then  the 
illegal  act  of  one  ought  not  to  affect  the  legal  act  of  the  other.  This  is 
in  fiill  agreement  with  the  rule  laid  down  by  Zouche.'  By  a  French 
ordinance  of  July  26,  1778,  only  contraband  goods  were  to  be  confiscated, 
unless  they  amounted  to  three-quarters  of  the  entire  cargo,  in  which  case 
the  whole  merchandise  would  be  condemned,  as  well  as  the  ship.  Art  17 
of  the  treaty  between  Great  Britain  and  the  United  States,  November  19, 
1794,  stipulated  ''that  in  all  cases  where  vessels  should  be  captured  or 
detained  on  just  suspicion  of  having  on  board  enemy's  property,  or  of 
carrying  to  the  enemy  any  of  the  articles  which  are  contraband  of  war, 
the  said  vessel  should  be  l»x>ught  to  the  nearest  and  most  convenient  port ; 
and  if  any  property  of  an  enemy  should  be  found  on  board  such  a  vessel, 
that  part  only  which  belonged  to  the  enemy  should  be  made  prize,  and 
the  vessel  should  be  at  liberty  to  proceed  with  the  remainder  without  any 
impediment." 

TJliHifcade. — Bynkershoek  holds  that  everything  carried  to  a  blockaded 
or  besi^ed  place,  contrary  to  law  or  treaty,  is  to  be  considered  as  contraband 
and  treated  accordingly ;  and  usage  sanctions  the  infliction  of  the  capital 
penalty  on  offenders,  or  a  milder  punishment  according  to  the  circumstances 
of  the  case.  In  the  time  of  Vattel,  however,  a  milder  policy  prevailed ; 
such  offenders  could  be  regarded  as  enemies,  but  usually  only  their  goods 
were  confiscated.  Earlier  in  the  work,  Bynkershoek  sajrs  that  retaliation 
is  to  be  exercised  only  on  the  offending  party — '^retorsio  non  est  nisi 
adversus  eum  qui  ipse  damni  quid  dedit,  ac  deinde  patitur,  non  vero  adversus 
communem  amicum";'  but  here  he  maintains  that  an  injury  inflicted 
on  a  neutral  is  justifiable  on  the  principle  of  retaliation  upon  the  enemy — 
a  view  adopted  in  consequence  of  the  edicts  of  the  States-General  against 
the  Spaniards.  The  rules  as  to  what  vessels  may  be  captured  he  derives 
from  an  examination  of  the  famous  Dutch  decree  of  1630,  which  presents 
the  first  systematic  State  legislation  governing  the  question  of  blockade. 
"  Le  decret  hollandais  du  26  juin  1630  promulgu^  d^jk  avant  I'ind^pendance, 
dans  le  but  de  r^ler  un  blocus  des  ports  de  Flandre  relevant  de  la 
domination  espagnole,  est  consid^r^  comme  la  premiere  legislation  nationale 

»  Dig.  III.  tH.  iv.  «  op.  di.  Part  2,  §  8,  Quest  13.  •  C.  iv. 
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du  blocas  modeme.  En  effet,  on  y  trouve  ses  premieres  r^les  d^finies."  ^ 
Thus  the  fdlowing  vessels  may  be  captured  and  confiscated:  (1)  those 
found  so  near  to  the  blockaded  ports  as  to  show  clearly  an  intention  to 
enter  therein,  unless  it  appears  that  they  were  driven  there  by  stress  of 
weadier;  (2)  those  found  at  a  distance  from  the  ports,  but  whose  papers 
indicate  an  intention  to  enter,  unless  before  the  offence  is  committed  they 
alter  their  course  of  their  own  accord ; '  (3)  those  vessels  issuing  from  such 
pcnrts,  not  having  been  forced  thither  by  stress  of  weather,  even  though 
taken  at  a  distance:  unless  after  leaving  the  ports  they  had  performed  a 
vojrage  to  a  port  of  their  own  country,  or  to  some  other  neuti^  port ;  but 
liable  to  confiscation  if  on  issuing  from  the  blockaded  port  they  are  pursued 
to  tfieir  own  or  to  any  other  port,  and  afterwards  found  on  the  high  sea 
coming  out  of  the  latter  port 

Bynkershoek  admits  the  rigorous  character  of  these  rules,  but  he  says 
the  severity  may  be  relaxed,  if  thought  fit,  and,  indeed,  has  often  been 
relaxed.  "Sed  mutatis  hominibus  sententias  mutari  quid  obstat?'''  He 
states  further  that  the  above  decree  was  put  into  effect  by  the  application  of 
a  sofiSdent  force  to  maintain  the  blockade ;  and  does  not  make  any  suggestion 
that  a  blockade  by  proclamation,  or  a  "  paper  blockade,"  could  lawfully  impose 
any  restriction  on  neutral  commerce.  Actual  practice  in  the  seventeenth 
centmy  was  very  changeable,  and  was  often  adapted  to  the  demands  of 
self-interest ;  and  Bynkershoek  repudiates  the  inconsistency  in  the  conduct 
of  his  own  country. 

Ventnd  Oooda  on  Bnemy'i  Tessels.— The  two  cases  of  neutial  goods 
on  an  enemy's  vessel,  and  enemy's  goods  on  a  neutral  vessel,  are  considered 
in  a  more  liberal  manner  than  had  been  done  before^  and  often  in  antagonism 
to  Dutch  policy.  At  the  time  he  wrote  three  systems  ^  had  been  developed  : 
(i)  the  doctrine  of  "hostile  infection,"  represented  by  the  French  ordinances 
of  the  sixteenth  century,  of  1681,  and  of  1704,  by  which  ships  and  goods 
connected  in  any  way  with  enemy's  goods  or  vessels  were  condemned; 
(2)  the  rule  of  the  Consolato  del  Mare  (suum  cuique\  by  which  only  the 
enemy's  pr<^>erty,  vessel  or  cargo,  was  seizable,  and  a  neutral  vessel  was 
not  necessarily  r^;arded  in  the  light  of  neutral  territory;  (3)  the  rule 
of  Utrecht,  the  principle  of  which  is  free  vessel  free  goods,  enemy  vessel 
enemy  goods — that  is,  liberty  or  condemnation  depends  only  on  the  nation- 
ality of  the  carrying  vessel. 

Bynkershoek  does  not  accept  the  rule  of  Utrecht ;  one  or  two  special 
treaties,  he  insists,  are  not  necessarily  evidence  of  international  law.  The 
rule  that  neutral  goods  found  on  an  enemy's  vessel  may  be  condemned  is 

>  R.  Kleen,  Lou  #/  u90g€S  de  U  n§uirmUt€(2  vols.,  Paris,  1898-1900),  I.  543. 

*  In  his  cmse  Bynkershoek  is  not  fully  determined ;  for  the  matter  is  to  be  decided 
according  to  conjectures  and  circumstances. 

*  C  zL  p.  185. 

*  See  J.  Delpech,  Bynkershoik,  in  Lm  fondakHTM  du  droit  tnttrmtinmal  (Paris,  1904) 
pp.  385-446 ;  and  Thonier,  op.  di,  p.  77. 


Digitized  by 


Google 


48  THE  GREAT  JURISTS  OF  THE  WORLD: 

contrary  to  reason;  at  most  it  is  only  a  presumption  that  they  belong 
to  the  enemy,  as  Grotius  also  thinks.  They  cannot  be  confiscated  even 
if  the  shipper  knew  it  was  the  enemy's  vessel.  The  essential  criterion  is — 
Have  I,  in  shipping  the  goods,  intended  to  do  you  an  injury  ?  The  various 
questions  as  to  whether  the  owner  of  the  merchandise  on  the  enemy's 
vessel  knew  of  the  war  or  not,  and  whether,  knowing  this,  he  knew  his 
conduct  to  be  legal  or  not — all  these  fine-spun  niceties  may  indicate  legal 
ingenuity,  but  will  not  satisfy  unsophisticated  common  sense.  "Sed  hse 
sunt  pragmaticorum  lautitiae,  quibus  indoctum  vulgus  excipiunt.**  ^  He 
is  largely  in  agreement  with  the  Consolato  del  Mare^  by  which  the  enemy's 
vessel  is  seizable,  but  the  neutral  goods  on  board  must  be  returned  to 
their  owners  ;  he  differs  in  not  allowing  freight  should  the  vessel  be  carried 
into  the  captor's  port.* 

In  the  case  of  enemy's  goods  found  on  a  neutral  vessel,  he  is  against 
the  principle  of  hostile  infection,  and  agrees  with  that  of  the  Consolato  del 
Mare.  The  enemy's  goods  may  be  seized,  but  the  neutral  vessel  must 
go  free,  unless,  of  course,  the  owner  was  a?rare  that  the  cargo  was  contraband. 
The  right  of  visitation  and  search  is  allowed.  It  is  lawful  to  detain  the 
vessel,  and  to  ascertain,  not  merely  by  the  flag,  which  may  be  fraudulently 
assumed,  but  by  the  documents  on  board,  whether  she  is  really  neutral, 
and  whether  enemy's  property  is  concealed  therein.*  In  a  word,  a  neutral 
commits  no  offence  against  the  law  of  nations  in  carrying  enemy's  goods, 
which  are  seizable  ex  re,  the  neutral  vessel  going  free ;  but  to  carry  contraband 
is  an  offence  ex  delicto,  and  hence  both  the  contraband  goods  and  the 
vessel  are  liable  to  confiscation. 

As  to  privateering,  Bynkershoek  is  severer  than  Gentilis  or  Grotius; 
though  he  deprecates  the  defence  of  necessity  which  is  often  put  forward 
in  the  subordination  of  neutral  rights  to  those  of  belligerents.  If  a  privateer 
makes  an  illegal  capture,  the  captain  is  liable  for  the  damage  suffered, 
should  he  have  exceeded  his  authority;  but  if  he  has  acted  according 
to  his  authority,  then  the  owners  of  the  vessel  are  liable  for  all  damage, 
whether  the  captain  is  dishonest  or  unskilful  The  owners  of  the  vessel 
are  not  liable  if  they  have  not  appointed  the  master  for  the  purpose  of 
making  captures.  If  a  vessel  is  not  a  privateer,  i,e,  has  no  commission, 
and  makes  captures  by  order  of  the  owners,  the  same  rules  apply  as  though 
she  were  a  regular  privateer.  Should  a  non-commissioned  vessel,  attacked 
by  an  enemy,  capture  the  enemy's  vessel,  the  prize  belongs  to  the  master 

»  C.  xiii.  p.  187. 

*  Ibid.  p.  188.  (Cf.  the  opinions  of  Heineccius,  D$  twv,  ob  vtci,  vitit,  etc,  c.  ii. 
§  iz.)  In  rA#  Foriunay  the  captor  of  an  enemy's  vessel  was  held  not  entitled  to  freight 
on  neutral  goods  unless  he  took  th^m  to  the  port  of  destination ;  in  Th$  Ditma^  freight 
was  aUowed  in  certain  cases»  where  the  cargo  was  taken  to  the  claimant's  own  country. 

*  "  Eatenus  ntique  licitum  esse  amicam  navem  sistere,  ut  non  ex  fallaci  forte  aplustri, 
sed  ex  ipsis  instrumentis,  in  navi  repertis,  constet  navem  amicam  esse  .  .  .  et  inde 
discere,  an  quae  hostium  bona  in  nave  lateant  **  (c  xiv.  pp.  188-9). 
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as  captor — ** . . .  constat  predam  quicunque  ceperit,  solius  capientis  esse,  nisi 
ez  praepositione  et  mandato  aliorum  ceperit";^  this  is  an  application  of 
the  general  doctrine  of  principal  and  agent  When  a  prize  is  taken  by  one 
or  more  armed  private  ships,  others  being  present  but  not  assisting,  the 
priie  belongs  only  to  him  who  has  fought  and  conquered  the  enemy's 
vessd ;  but  in  case  vesseb  of  war  are  present,  it  is  permissible  to  enact 
a  different  law.' 

A  few  other  questions  are  considered,  such  as  piracy,  the  insurance 
of  vessels  liable  to  capture,'  the  authority  of  prize  courts,  whose  judgment 
if  manifestly  unjust  cannot  be  enforced,  and  the  remedy  by  letters  of 
reprisal;^  and  finally,  the  jDe  rebus  bellicis^  a  remarkable  work  of  permanent 
value,  the  woHl  of  a  sound  legally-disposed  mind,  concludes  with  a  wise 
reflection  on  war,  and  the  frequently  alleged  *' reason  of  State,"  that 
^monstnim  honrendum,  informe,  ingens,  cui  lumen  ademptum":  "If 
governments  wiU  yield  to  that  monster  and  indulge  themselves  by  following 
its  dictates  and  consider  the  property  of  other  nations  as  their  own,  it  is 
idle  to  investigate  further  the  law  of  nations  and  discuss  its  principles."  ' 

>  C  XX.  p.  199. 

*  Sir  W.  Scott  held — the  same  principles  being  adopted  in  the  French  ordinances 
of  January  27,  1706,  and  June  15,  1757 — that  mere  presence  in  the  case  of  a  privateer 
b  not  sufficient  to  raise  the  presumption  of  co-operation  in  order  to  be  entitled  to  a 
diare  of  the  prize  {JJAtmHe^  6  Rob.  261),  but  in  the  case  of  a  vessel  of  war  it  was 
sufficient  to  support  the  mmmus  capUncU  {Th$  Fhrtf  5  Rob.  270). 

•CxxL 

*  C  laW.  (cf.  Treaty  of  Ryswick,  Art.  9,  and  Treaty  of  Utrecht,  Art,  16). 

*  C  XXV.  p.  209. 
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[Contributed  by  Edward  Manson,  Esq.] 

Th£  ideal,  as  Plato  says,  though  it  cannot  be  realised,  may  yet  serve  as  a 
guiding  principle,  and  the  visionary  cities  which  the  idealists  have  built  for 
us — whether  it  is  the  Republic  of  Plato  or  the  Republic  of  Cicero,  the 
Heavenly  Jerusalem  of  St  John  or  St  Augustine's  City  of  God,  the  Utopia 
of  Sir  Thomas  More  or  the  New  Atlantis  of  Bacon — have  all  this  merit  at 
least,  that  they  help  to  rouse  us  from  the  waking  dream  of  custom  and 
convention  in  which  we  pass  our  lives  and  compel  us  to  reflect  on  the 
constitution  of  society,  its  true  ends,  its  right  methods — to  ask  ourselves, 
'*  Have  we  a  civic  ideal  at  all,  or  are  we  simply  drifting  on  the  surface  of  the 
stream  of  evolution  ? "  On  this  subject  no  thinker  is  more  stimulating  or 
has  exercised  a  more  enduring  influence  than  Plato.  The  '*  vision  of  the 
perfect  State"  as  he  saw  it  in  the  Republic  may  seem  full  of  fantastic 
paradoxes,  with  its  community  of  wives  and  property,  its  State  adoption  of 
children  and  its  philosopher  kings ;  but  it  remains  a  striking  example  of  a 
well-reasoned  attempt  to  grapple  with  social  problems  and  to  solve  them  in 
the  light  of  the  loftiest  ideab,  and  to-day^  when  socialistic  ideas  are  in  the 
air,  his  speculations — the  problems  he  pondered — ^have  a  peculiar  interest. 
It  is  a  splendid  fallacy  that  of  Burke,  that  you  cannot  examine  the  foundations 
of  society  without  endangering  their  stability. 

But  we  must  read  Plato  in  the  spirit  and  not  in  the  letter. 

In  contemplating  his  communism,  for  instance,  we  must  bear  in  mind 
what  inspired  it — Plato's  passionate  desire  for  the  unity  of  the  State  {Rep,  5, 
462 ;  cp.  Arist  PoL  ii.  2-4).  ''If  only  those  two  small  pestilent  words  meum 
and  tuum^  which  have  engendered  so  much  strife  among  men  and  created  so 
much  mischief  in  the  world,  could  be  banished  from  the  lips  and  thoughts 
of  mankind,  the  dream  of  the  philosopher  would  soon  be  realised.  The 
citizens  would  have  parents,  wives,  children,  and  property  in  common ;  they 
would  rejoice  in  each  other's  prosperity  and  sorrow  at  each  other's  misfortunes ; 
they  would  call  the  rulers  not  lords  and  masters  but  friends  and  saviours.** 
But  between  the  Republic  and  the  Laws  there  is  a  wide  gulf. 

Plato's  Titit  to  Syraouse. — ^A  change  has  come  over  the  spirit  of  Plato's 
dream.  In  the  Laws  he  has  quitted  Nephelococcygia :  he  is  "  standing  on 
earth,  not  rapt  above  the  clouds,"  fiEu:ing  the  questions  of  the  State,  not  as  a 

so 
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TisioDary,  bat  as  a  practical  l^^islator.  It  is  not  difficult  to  account  for  the 
diange.  Plato  had  grown  older  by  some  ten  years  since  he  wrote  the 
RtpubUc^  and  he  had  come  to  see  that  his  earlier  conceptions,  though  he 
had  not  lost  £Edth  in  them,  were  unattainable.  The  age  was  not  ripe  for 
8iK±  a  society.  But  Plato  had  also  passed  through  some  personal  experiences 
wfaidi  had  left  a  deep  impress  on  his  mind,  and  had  brought  home  to  him, 
anKHig  other  things,  the  truth  that  human  nature  is  far  from  being  mere 
day  in  the  hands  of  the  potter. 

In  367  B.C.  the  elder  Dionysius,  tyrant  of  Syracuse— then  at  the  height 
of  its  power  and  splendour— died,  and  was  succeeded  by  his  son,  the  younger 
Dionysius.  Dion  had  been''  guide,  philosopher,  and  friend"  to  the  elder 
Dionysius,  and  he  continued  the  same  to  the  younger.  Dion  was  an  ardent 
admmr  of  Plato,  and  he  persuaded  Dioi^sius  to  invite  Plato  to  Syracuse  and 
to  listen  to  his  schemes  for  an  ideal  State. 

It  was  a  gdden  opportunity  which  no  philosopher  could  resist  It  must 
have  seemed  the  very  realisation  of  Plato's  dream — Absolute  Power  putting 
itself  at  the  disposal  of  Philosophy.  Dionysius  under  the  influence  of  Dion 
was  actually  prepared  to  transform  his  despotism  at  Syracuse  into  a  limited 
kingship— Tov«  Svpoicoa^ovs  cirocov^coxu,  r^  ^{f^df^  ^^  Tvpawdo^  is 
fimatkdtgM  /itr€umiauirra.  But  the  youthful  tyrant  was  dissolute  in  his 
Hie,  and  Plato,  true  to  his  principles  that  the  ruler  must  first  make  himself 
perfect,  told  him  that  he  was  unworthy  to  govern  until  he  had  undergone 
a  thorough  purification :  **  first  go  through  your  schooling,  and  then  do  all 
these  things,  otherwise  leave  them  undone.''  A  little  worldly  wisdom  would 
have  saved  the  situation,  but  Plato  was  not  the  sort  of  man  to  play  Seneca  to 
a  Nero.  The  eiq>eriment  closed  in  disaster.  Busy  calumniators  were  ready 
to  persuade  Dionysius  that  Dion  was  using  Plato  and  his  philosophic  theories 
as  a  stalking-horse  for  his  own  ends,  to  supplant  his  master  in  the  tyranny. 
Dion  was  seized  and  deported  to  an  island,  and  no  remonstrances  on  Plato's 
part  could  procure  his  recall.  Plato  returned,  disillusioned,  to  Athens,  and 
resumed  his  old  life.  Dion  took  up  arms  to  vindicate  his  wrongs  against 
Dionysius,  and  after  some  brilliant  victories  which  made  him  master  of 
Syracuse  fell  a  victim  to  the  dagger  of  the  assassin. 

This  episode,  in  so  quiet  a  life  as  Plato's,  must  have  profoundly  modified 
the  philosopher's  political  views.  As  Solon  said  that  "  he  did  not  give  the 
Athenians  the  best  laws,  but  the  best  laws  which  the  people  would  bear,"  so 
Plato  now  in  the  Zatcfx  gives,  not  the  best  State  as  enshrined  in  the  EepubUc^ 
but  ''  the  second-best  State."  Instead  of  philosophic  kings  and  guardians, 
we  must  be  content  with  a  body  of  written  laws  administered  by  magistrates 
and  dicasteries.  Instead  of  a  community  of  wives,  we  must  fall  back  on  the 
old-£uhi(med  institution  of  marriage ;  instead  of  a  transcendental  (riiilosophy, 
we  must  keep  the  old  gods  of  popular  superstition  and  the  established 
ritual  of  religion. 

The  Sramatis  PersoiUB  of  the  Sialopie.— The  scene  of  the  Laws  is 
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laid  in  Crete,  and  the  interlocutors  in  the  dialogue  are  three,  all  old  men 
— Megillus,  a  Spartan ;  Cleinias,  a  Cretan  of  Cnossus ;  and  an  Athenian 
stranger,  who  may  be  identified  with  Plato  himself.  The  Lacedemonian, 
true  to  the  Doric  character,  is  a  man  of  few  words.  So  is  the  Cretan. 
Nearly  all  the  talking  is  done  by  the  Athenian.  The  Cretans,  it  s^pears, 
have  determined  to  found  a  colony  on  a  deserted  spot  at  one  end  of  the 
island,  and  Cleinias  has  been  appointed  one  of  the  ten  commissioners  to 
draw  up  laws  for  the  new  colony.  Here  is  an  interesting  situation,  and 
the  Athenian  proposes  that  the  three  shall  discuss  the  topics  it  suggests 
in  the  course  of  a  walk  from  Cnossus  to  die  cave  and  temple  of  Zeus 
under  Mount  Ida,  and  as  the  day  is  hot  they  can  rest  in  tlie  beautiful 
groves  of  cypresses  and  green  meadows  which  lie  on  their  way.  Megillus 
will  supply  any  information  as  to  the  laws  of  Sparta,  Cleinias  as  to  the 
laws  of  Crete,  and  the  Adienian  stranger  is  ready  to  explain  everything 
that  is  connected  withfAthens  and  its  institutions.  Here,  it  may  be  noted, 
we  have  the  comparative  method  brought  into  play  with  excellent  eflfect, 
for  devising  the  laws  of  the  new  colony.  Persia  and  Egypt  are  also  drawn 
into  the  argument.  It  is  well  to  emphasise  this  fact — the  survey  of  Greek 
and  other  systems — because  it  i^  sometimes  supposed  that  Plato  in  framing 
his  ideal  State  was  trying  to  impose  a  purely  artificial  system — one  might 
almost  say  a  "literary  invention  "-—on  his  imaginary  community  in  total 
disregard  of  the  principle  that  "  constitutions  are  not  made  but  grow."  This 
is  a  mistake.  Plato's  State  was  founded  on  institutions  which  he  saw  actually 
existing  in  Sparta,  in  Crete,  and  in  Athens.  The  syssitia  or  public  mess- 
tables,  the  gymnastic  training,  the  distribution  of  land,  the  status  and 
disdplinaiy  powers  of  the  ephors — ^these  and  other  Doric  customs  form  the 
ground-plan  of  his  design ;  but  on  this  foundation  he  erects  a  superstructure 
drawn  largely  from  the  more  liberal** Athenian  life  with  its  art,  its  literary 
culture,  and  joy  of  living,  and  having  thus  taken  the  best  elements  from 
each  he  fills  in  and  finishes  the  whole  from  his  own  shaping  power  of 
imagination. 

Dorie  Bisoipline. — It  is  easy  to  see  why  Plato  chose  Sparta  as  his  model 
It  was  because  in  Sparta,  with  all  its  defects — its  narrow  ideals,  its  rigid 
military  routine,  its  lack  of  art  and  literature,  its  ^€1^7X00-01  or  inhospitality 
to  strangers — ^he  found  that  discipline  of  life  both  public  and  private  which 
was  the  condition  of  the  ideal  State  and  alone  could  form  the  true  citizen.^ 
The  city  which  Plato  saw  with  the  inward  eye  was  a  city  not  of  conquest 
or  of  power:  it  was  neither  Hygeiopolis  nor  Flutopolis — ''material 
prosperity  can  never — if  there  is  anything  in  the  witness  of  history — ^be 
the  basis  of  a  really  great  community " ;  *  it  was  a  city  dedicated  to  virtue 
or — ^because  that  word  "virtue"  has  but  a  frigid  sound — to  the  noble  life. 

*  **  In  a  Doric  State,"  says  MQller,  '<  education  was  a  matter  of  more  importance  than 
government*'* 

*  Wealth  is  to  have  the  last  place  in  Plato's  State :  vi.  par.  697. 
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The  whole  mission  of  the  State  is  to  train  men  for  this,  and  if  it  was 
to  be  achieved  it  could  only  be  achieved  by 

Self-reverence^  self-knowledge,  self-control: 
These  three  alone  lead  life  to  sovereign  power, 

and  in  Sparta  Plato  found  the  root  of  the  matter.  Here  the  citizen  was 
tnuned  in  absolute  devotion  to  public  duty ' — trained  to  endurance,  hardihood, 
self-discipline : '  here,  if  anywhere,  the  citizen 

Cared  not  to  be  great 
But  as  he  served  or  saved  the  State. 

The  inscription  on  the  grave  of  Leonidas  and  his  three  hundred  at 
Thermopylae— **  Stranger,  go  tell  the  Lacedemonians  that  we  lie  here  having 
obeyed  their  commands '^ — ^breathes  the  true  Spartan  spirit  It  was  the 
habit  of  discipline  which  gave  the  Spartan  hoplite — the  Greek  Ironside— his 
character  for  invincibility,  and  inspired  a  confidence  in  him  in  the  hour 
of  danger  which  was  felt  in  no  other  of  the  Greeks :  and  at  the  bottom  of  it 
was  religion.    The  Spartan  was  pre-eminently  "  God-fearing  "  (Atia-Aufuay). 

On  this  point— the  ethical  basis  of  the  State — Plato  leaves  us  in  no 
doubt  at  all  Everything  else  is  subordinated  to  it.  All  institutions  are 
of  value  only  as  they  contribute  to  the  noble  life.  The  steady  disciplining 
of  life  to  the  highest  ends,  culminating  in  the  ^/AotoKris  rf  B€^ — this  is 
the  central  conception  of  Plato,  and  as  an  ideal  it  would  be  hard  to  find 
anything  in  the  modem  world  to  put  beside  it 

To  the  cynic,  to  the  worldly-minded  statesman,  this  ideal  will,  of  course, 
seem  the  supreme  paradox.  But  should  we  be  fisu:  wrong  in  saying  that 
as  our  modem  civilisations  develope,  Plato's  postulate  of  the  necessity  for 
a  clearly  realised  ethical  basis  for  society  forces  itself  more  and  more  upon 
us  ?  Listen  to  the  President  of  the  United  States  speaking  on  this  subject 
a  month  or  two  ago : 

Prosperity  such  as  ours,  necessaiy  though  it  be  as  the  material  basis  of 
national  greatness,  inevitably  tends  to  undue  exaltation  of  the  merely  material 
aide  of  the  national  character ;  and  we  must  largely  rely  on  the  efforts  of  such 
men  and  women  as  those  I  am  addressing  to  build  up  the  spiritual  life,  without 
which  the  material  life  amounts  to  nothing. 

As  generatioo  succeeds  generation  the  problems  change  in  their  external 
shape;  old  needs  vanish  and  new  needs  arise;  but  it  remains  as  true  as  ever 
that  in  the  last  anatysis  national  greatness,  national  happiness,  national  success, 
depend  on  the  character  of  the  individual  man  and  the  individual  woman.  We 
need  good  laws,  we  need  to  have  these  laws  honestly  and  fearlessly  administered ; 
we  need  wealth;  we  need  science  and  art  and  all  the  kindred  activities  that 

'  hi  Plato  altruism  takes  the  form  rather  of  self-sacrifice  for  the  good  of  the  State 
than  love  to  your  neighbour :  like  Brutus — "  not  that  he  loved  Cesar  less,  but  that 
be  loved  Rome  more." 

*  A  stnmger  had  gone  on  a  visit  from  Tarentum  to  Sparta,  where  he  shared  the 
Mack  bread  and  the  sour  wine  of  the  syssitia.  On  leaving  he  said  to  his  host,  **  Now 
1  understand  why  it  is  you  Lacedemonians  do  not  fear  death.  Life  is  worse  than 
death  vnth  your  m^migi"    There  was  a  graui  of  truth  in  the  jest. 
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spring  from  the  clever  brain  and  the  deft  hand.  But  most  of  all  we  need  the 
essential  qualities  that  in  their  sum  make  up  the  good  man  and  the  good 
woman ;  most  of  all  we  need  that  fine  and  healthy  family  life,  the  lack  of  which 
makes  any  seeming  material  prosperity  but  a  glittering  sham.  If  the  average 
man  is  brave  and  hard-working  and  dean-Uving,  if  the  average  woman  has  the 
qualities  which  make  a  good  wife  and  good  mother,  if  each  has  self-respect, 
and  if  each  realises  that  the  greatest  thing  in  life  is  the  chance  to  do  service — 
why,  then  the  future  of  the  nation  is  secure.  We  cannot  stand  up  for  what  is 
good  in  manhood  or  in  womanhood  without  condemning  what  is  evil  We  must 
condemn  the  man  who  is  either  brutal  and  vicious,  or  weak  and  cowardly;  the 
man  who  fails  to  do  his  duty  by  the  public,  who  is  a  bad  neighbour,  an  idler, 
an  inconsiderate  and  selfish  husband,  a  neglectful  father.  So  also  we  must 
condemn  the  woman  who,  whether  from  cowardice  or  coldness,  firom  selfish  love 
of  ease  or  from  lack  of  all  true  womanly  quality,  refuses  to  do  aright  her  great 
and  all-essential  duties  of  wifehood  and  motherhood.  We  admire  a  good  man, 
but  we  admire  a  good  woman  more.  All  honour  is  due  to  the  man  who  does 
his  duty  in  peace,  who  as  a  soldier  does  his  full  duty  in  war;  but  even  more 
honour  is  due  to  the  mother,  for  the  birth-pangs  make  all  men  the  debtors  of 
all  women.  No  human  being  has  a  greater  title  to  respect  than  the  mother  who 
does  her  full  duty,  who  bears  and  rears  plenty  of  healthy  children,  so  that  there 
shall  be  national  growth  and  not  national  decadence,  so  that  in  quality  and 
quantity  our  people  shall  increase.  The  measure  of  our  belief  in,  and 
respect  for,  the  good  man  and  the  good  woman  must  be  the  measure  of  our 
condemnation  of  the  man  and  the  woman  who,  whether  from  vidousness  or 
selfishness  or  from  vapid  folly,  fail  to  do  each  his  or  her  duty  in  his  or  her 
special  sphere. 

Courage,  unselfishness,  common-sense,  devotion  to  high  ideals,  a  proper  care 
for  the  things  of  the  spirit,  and  yet  also  for  the  things  of  the  body— these  are 
the  qualities  that  make  up  the  right  type  of  family  life;  and  these  are  the 
qualities  that  by  precept  and  by  example  we  are  bound  to  do  all  in  our  power 
to  make  the  typical  qualities  of  American  dtizenship. 

The  difficulties  in  the  way  of  realising  such  an  ideal  are,  of  course^ 
great  They  are  inherent  in  human  nature,  survivals  from  the  primitive 
passions  and  instincts  of  self-preservation  and  self-gratification,  which  have 
been  fostered  by  die  long,  fierce  struggle  for  existence — what  theologians  call 
"original  sin,"  the  "natural  man."  Plato  is  fully  sensible  of  such  difficulties. 
He  knows  that  man  is  a  troublesome  animal  (vi  777),  that  "the  boy "  is  "of 
all  wild  beasts  the  most  unmanageable"  {irdma^  $7jpim¥  Swa-fjMtuxapiQroTarw).^ 
He  knows  "the  fatted  beast,"'  the  idle  luxurious,  rich  man.  He  sees  the 
mingling  in  friendly  intercourse  of  youths  and  maidens  well-nurtured  and 
with  nothing  to  do  but  to  attend  festivals  and  dances,  and  asks  himself 
how  will  they  be  saved  from  the  temptations  which  beset  them  from 
the  violence  of  passion.'  But  he  does  not,  like  the  poet  Gray,  content 
hunself  with  sentimentalising  over  these  things.  He  has  his  remedy  ready 
in  an  ever-vigilant  training,  a  steady  disdplining  of  nature,  until,  not  by  harsh- 
ness or  severity,  but  by  constant  habit,  it  becomes  enamoured  of  whatsoever 

>  Imw$,  viL  par.  808.  *  viL  par.  807. 

•  viii.  par.  835. 
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things  are  pure,  whatsoever  things  are  lovely,  whatsoever  things  are  of  good 
report  And  this  training  must  cover  the  private  life  as  well  as  the  public 
life  of  the  citizen.  "  To  imagine,"  says  Plato,  "  that  you  can  give  laws 
for  the  public  conduct  of  States  and  leave  the  private  life  of  citizens  wholly 
to  take  care  of  itself— to  think  that  individuals  may  pass  the  day  as  they 
please,  and  there  is  no  necessity  for  order  in  all  things,''^  this  is  a  great 
mistake.  The  modem  notion  of  freedom — to  do  what  you  like,  or,  as 
Mill  expresses  it,  "to  pursue  your  own  good  in  your  own  way" — ^would 
have  seemed  monstrous  to  Plato.  To  him  true  freedom  meant  to  "live 
by  law,"  to  fulfil  the  highest  excellence  of  which  the  best  part  of  you — 
the  soul — is  capable.  Like  St  Augustine  Plato  would  have  said,  "Summa 
Deo  servitus  summa  libertas." 

The  Xodel  City. — ^This  Model  City — sketched  for  us  in  the  Laws^ 
what  is  it  like,  then  ?  Let  us  take  a  view  of  it.  The  Cretans,  says  Cleinias, 
think  of  building  it  at  some  eighty  stadia — nine  miles — from  the  sea. 
•*  Good  1 "  says  Plato ;  *•  then  there  is  some  hope  that  your  citizens  may  be 
virtuous.  The  sea  is  pleasant  enough,  but  it  has  a  bitter  and  brackish 
quality,  filling  the  streets  with  merchants  and  shop-keepers — coUutnes 
gentium — ^and  making  men  unstable  and  unfaithful."  Plato  has  his  eye, 
of  course,  on  the  fickle  seafiaring  democracy  of  Athens.  Retail  trading 
with  its  vulgarising  influence  is  to  be  left  to  foreigners  and  metsed.  The 
occupations  of  Plato's  citizens  are  to  be  agriculture  and  the  pastoral  life, 
and  for  this  purpose  the  country  is  to  be  parcelled  out  into  5,040  lots, 
corresponding  to  the  number  of  the  citizens— each  lot  being  of  a  size 
sufficient  to  maintain  a  family  of  sober  habits — ^the  equivalent  of  our  "  three 
acres  and  a  cow."  The  number  thus  fixed,  5,040  seems  somewhat  arbitrary ; 
it  h  partly  a  mathematical  fad  of  Plato's,  but  it  corresponded  roughly  to  the 
existing  state  of  things  at  Sparta.  This  smallness  of  Plato's  community 
must  always  be  borne  in  mind  in  criticising  his  domestic  legislation.  The 
whole  city  is  to  be  built  on  the  heights  in  a  circle,  for  the  sake  of  defence 
and  for  the  sake  of  purity ;  the  temples  to  be  placed  all  round  the  agora. 
This  was,  no  doubt,  borrowed  from  Athens  or  Syracuse;  on  the  odier 
hand,  the  city,  like  Sparta,  is  to  have  no  walls.  The  spirit  of  its  citizens 
is  to  be  its  best  defence. 

The  lots  distributed  among  the  citizens  are  not  to  be  alienable.  Plato's 
object  in  this  was  evidently  to  prevent  the  state  of  things  which  had  arisen 
in  Sparta.  There  each  citizen  had  originally  one  equal  share,  but  as  time 
went  on  inequalities  arose,  and  in  Plato's  time  there  was  no  Greek  State 
in  which  the  contrast  of  poverty  and  riches  was  more  striking  than  in 
Sparta.'    In  this  provision  of  Plato's  we  may  note,  by  the  way,  die  beginning 

>  It  is  significant  that  the  Greek  word  for  the  universe  is  Eo^juot—divine  order,  or 
regularity,  anticipating  our  modem  conception  of  the  "reign  of  law.** 

*  Wealth  and  poverty  were  both  evils  to  Plato:  the  one  corrupting  the  soul  of  man 
with  luanuy,  the  other  driving  him  by  pain  into  utter  shamdessness  (xi.  par.  919). 
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of  a  principle  which  may  now  be  found  widely  adopted  in'Canada,  Aostralia, 
and  New  Zealand,  under  the  name  of  the  Homestead  Acts-^the  principle 
that  a  man's  homestead  shall  not  be  broken  up,  that  it  shall  be  sacred  even 
from  the  claims  of  creditors. 

The  meals  in  the  Model  City,  as  in  Sparta,  are  to  be  taken  in  public 
The  syssitia,  in  Plato's  view,  favoured  security  and  temperance,^  but 
why  should  not  the  women  share  them?  At  Sparta  the  girls  shared  the 
sports  of  the  men,  and  to  this  physical  training  they  owed  their  fine  shape 
and  fresh  complexions,^  but  after  marriage  the  women  were  left  to  their 
own  devices,  and  it  was  whispered  that  their  morals  were  not  quite  what 
they  ought  to  be.  This,  then,  is  wrong;  the  legislator  ought  not  to  let 
the  women  live  softly  and  waste  money  and  have  no  order  of  life,  while 
he  takes  the  utmost  care  of  the  male  sex.  By  so  doing  he  leaves  half 
only  of  life  blessed  with  happiness  when  he  might  have  made  the  whole 
State  happy. 

To  carry  out  his  scheme  of  government  Plato  provides  a  number 
of  bodies.  There  are  the  Nomophulakes,  or  guardians  of  the  laws, 
37  in  number,  whose  business  is  to  see  the  laws  executed.  There  is 
the  Executive  Council  of  State,  360  in  number,  sitting  in  sections,  in 
session,  30  for  a  month  each.  There  are  the  Warriors,  who  are  to  be 
second  in  honour  in  the  State.'  There  are  the  Astyonomi,  to  look  after 
the  streets,  roads,  buildings,  and  watercourses;  the  Agronomi,  to  look 
after  the  country  parts  and  "  national  defence."  There  are  the  Dicasteries, 
for  the  administration  of  justice.  There  is  the  Nocturnal  Council,  modelled 
on  the  Amphictyonic  Council ;  and  there  are  the  Priests  with  the  exegetfB 
or  official  interpreters  of  the  responses  of  the  Delphic  Oracle.  It  would 
be  waste  of  time  to  enter  in  detail  into  the  constitution  and  functions  of 
these  various  bodies.  It  is  sufficient  to  say,  that  Plato's  plan  is  to  blend 
as  far  as  possible  the  aristocratic  and  democratic  elements  in  the  State. 

The  Coment  of  the  Oovemed.— But  here,  perhaps,  the  critic  may 
intervene  and  say.  But  will  you  ever  get  your  citizens  to  submit  to  this 
life  discipline?  Is  it  not  impracticable,  chimerical?  Plato  would  have 
replied,  "  It  is  not  impracticable  because  it  has  been  actually  realised  in 
Sparta.  There  you  have  the  spectacle  of  a  virile  people  voluntarily  sub- 
mitting themselves  to  a  system  of  the  severest  discipline,  and  not  only 
submitting  but  glorying  in  its  Lycurgan  austerities." 

'*  They  have  over  them  a  law,"  said  Demaratus,  describing  the  Spartans 
to  King  Darius,  ''whom  they  fear  much  more  than  your  subjects  fear 

'  The  taking  of  meals  together  was  a  common  feature  of  medieval  life,  and  a  strong 
bond  of  social  union. 

'  The  advantages  of  physical  training  for  women  are  admirably  illustrated  in  the 
graceful  band  of  Danish  lady  gymnasts  who  have  lately  been  seen  in  the  Olympic  games 
at  the  Stadium. 

«  War  is  a  necessary  evil.  "The  best  legislator,**  sa^  Plato,  "orders  war  for 
the  sake  of  peace  "  (i.  par.  628). 
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yon."  In  die  history  of  mankind,  and  particularly  in  the  history  of  the 
Church  and  its  monastic  institutions,  we  have  abundant  examples  of  the 
attraction  which  this  idea  of  implicit  obedience  and  loyalty  to  a  great 
organisation  possesses  for  a  large  part  of  mankind — for  those  who,  in  the 
bngnage  of  Wordsworth's  Ode  to  Duty^  "  feel  the  weight  of  chance  desires  " 
and  ^  si^  for  a  repose  'which  ever  \&  the  same."  But  the  submission  must 
be  a  submission  willingly  rendered;  and  acting  on  this  principle,  Plato, 
idiile  claiming  no  divine  authority  for  his  legislation  like  Solon,  Minos 
and  Lycurgus,  seeks  to  engage  the  assent  of  the  citizens  to  his  laws 
by  prefixing  a  preamble  or  prologue  to  each  law,  explaining  the  reasons 
lor  it  and  emphasising  the  ethical  or  religious  principles  on  which  it  rests. 
Bacon  thinks  this  weakens  the  force  of  the  law,  and  says  '^  Lex  a  jussione 
indpiat"  But  shall  we  not  rather  here  prefer  Plato's  view  that  ''  the  laws 
of  States  ought  to  have  the  character  of  loving  and  wise  parents  rather 
than  of  tyrants  and  masters  who  command  and  threaten,  and  after  writing 
dieir  decrees  on  walls,  go  their  way"? 

Bdneation  in  Athens — But  it  is  to  the  training  of  the  young  that  Plato 
kx>ks  mainly  for  the  success  of  his  Model  City.  "  All  our  evils  in  Church 
and  State,''  said  Bishop  Hall,  ''have  come  from  this — a  too  great  neglect 
of  children."  Plato  thought  the  same.  The  child  is  the  centre  of  his 
teadiing;  and  it  is  remarkable  to  note  how  to-day  all  the  civilised  nations 
of  the  world  are  following  his  lead:  are  concentrating  on  the  child  as 
spes  gentis^  l^;islating  for  its  welfare,  bodily  and  mental,  in  every  sort  of 
way,  protecting  its  helplessness  from  ill  usage,  rescuing  it  from  bad 
associations,  providing  free  meals  for  the  hungry,  training  its  intelligence 
by  object-lessons,  and  if  it  does  wrong  saving  it — by  Children's  Courts — 
from  the  contamination  of  the  common  criminal.  In>  designing  his 
scheme  of  education,  Plato  draws  freely  frrom  what  he  found  existing  at 
Athens.  What  this  education  was  is  sketched  for  us  by  Mr.  Bosanquet 
in  a  suggestive  litde  book  on  the  Republic.  A  Greek  citizen's  son  in 
the  best  age  of  Greece  was  taught  reading  and  writing,  a  little  practical 
arithmetic,  and  perhaps  the  elements  of  geometry;  he  was  taught  to  sing 
and  to  play  a  simple  stringed  instrument  (thei^lyre),  and — this  is  what 
strikes  us  as  exceptional — he  was  instructed  in  dancing  and  in  very  various 
athletic  exercises  by  a  special  teacher,  whose  lessons  he  attended  no  less 
r^;ularly  than  those  of  his  other  masters  and  for  quite  as  maoy  years 
of  his  life.  This  primary  education — Scoyoi^riici/,  fwwrucrj^  yvfAvaarucq — 
occupied  the  Greek  boy  from  seven  or  eight  till  fourteen  or  sixteen. 
There  was  more  in  it  than  there  might  seem  to  be.  The  boy  learned  to 
read  and  recite  the  Homeric  poems — those  ancestral  classics  of  the  Greek 
race.  His  taste  was  trained  by  being  thoroughly  familiarised  with  the  older 
and  accepted  forms  of  music — a  very  simple  music,  something  like  our 
old  ballad  or  hymn  tunes — and  his  dancing  was  the  poetry  of  motion,. 
rhythmic,  symbolic,  dramatic,  not  unlike  what  is  captivating  the   world 
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to-day  in  Miss  Maud  Allan.^  The  Greek  did  not  leave  physical 
training  to  chance,  as  we  do  in  our  modem  sports.  It  was  methodical^ 
systematic,  scientific.  It  was  closely  allied,  too,  to  the  training  for  arms.  At 
seventeen  or  eighteen  the  Greek  youth  was  enrolled  in  the  "Ephebi" — 
corresponding  to  our  cadets  corps — and  in  that  capacity  had  garriscm  and 
patrol  duty  assigned  him  and  a  certain  place  and  importance  at  public 
festivals.    The  oath  of  the  Ephebi  breathes  a  fine  civic  and  patriotic  spirit : 

I  will  not  dishonour  my  sacred  arms;  I  will  not  desert  my  fellow  aoldier 
by  whose  side  I  shall  be  set  I  will  do  battle  for  my  religion  and  my  country, 
whether  aided  or  unaided.  I  will  leave  my  country  not  less,  but  greater  and 
more  powerful  than  when  she  is  committed  to  me.  I  will  reverently  obey  the 
citizens  who  shall  act  as  judges.  I  will  obey  the  ordinances  which  have  been 
established,  and  which  in  time  to  come  shall  be  established  by  the  national  will, 
and  whosoever  shall  destroy  or  disobey  these  ordinances,  I  will  not  suffer  him, 
but  I  will  do  battle  for  them  whether  aided  or  unaided ;  and  I  will  honour  the 
temples  where  my  fathers  worshipped :  of  these  things  the  Gods  are  my  witnesses. 

Plato's  Educational  Xeihods.— In  the  Laws  Plato  takes  the  existing 
system  and  moulds  it  to  his  ideal  ends.  The  child  is  to  be  taught  to  love 
the  best  Education  is  not — as  with  us — a  mere  intellectual  process,  so 
many  '*  subjects  "  for  examination,  but  a  moral  training  comprehending  the 
whole  life.  It  must  begin  at  the  earliest  possible  moment — even  before 
birth.  When  only  three  to  four  years  of  age,  the  little  ones  are  to  be  taken  by 
tiieir  nurses  to  play  near  the  temples,  so  that  they  may  learn  religious  awe.  The 
very  play  of  the  child  is  to  be  utilised.  Here  we  have  an  anticipation  of  the 
**  Kindergarten."  The  young  are  to  be  brought  up  in  happy  surroundings 
out  of  the  way  of  sights  and  sounds  which  may  hurt  the  character  or  vitiate 
the  taste.  They  are  to  live  in  an  atmosphere  of  health.  The  breeze  is 
always  to  be  wafting  to  them  the  impressions  of  truth  and  goodness.  For 
this  ideal  we  to-day  look  mainly  to  the  home  life.  But  the  sentiments  current 
among  us  as  to  ^Messons  learnt  at  a  mother's  knee,"  or  ''the  hand  that 
rocks  the  cradle  rules  the  world,"  would  not  have  appealed  to  Plato. 
The  woman  he  held  to  be  a  "bad  educator,"  and  probably  he  was 
quite  right  so  for  as  the  Athenian  mother  was  concerned,  living  as  she 
did  in  a  condition  of  semi-oriental  seclusion.  The  State,  therefore,  must 
take  her  place  and  train  the  neophyte.    Music,  choral  song  and  dance, 

>  "With  no  movement  of  voice  or  hand  or  foot,  rmpdkuri/AtPw,  kft  uttconsidered," 
sayB  Mr.iPater  {PUUo  und  PUUcmam,  p.  905)  "it  was  the  perfect  flower  of  that  minute 
];»atience  and  care  which  ends  in  a  perfect  expressiveness :  not  a  note,  a  glance,  a  touch 
but  told  obediently  in  the  promotion  of  a  firmly  grasped  mental  conception,  as  in  that 
perfect  poetry  or  sculpture  or  painting  in  which  *the{  finger  of  the  master  is  on  every 
part  of  his  work.'  We  have  nothing  reaUy  like  it,  and  to  comprehend  it  we  must 
remember  that  though  it  took  place,  in  part  at  least,  on  the  stage  of  a  theatre,  was 
in  fact  a  baUet  dance,  it  had  also  the  character  both  of  a  liturgical  service  and  of  a 
military  inspection  :  and  jret,  in  spite  of  its  severity  of  rule,  was  a  natural  expression 
of  the  delight  of.aU  who  took  part  in  it" 
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these  we  must  have,  and  they  must  be  for  ever  chanting  to  the  young 
llie  same  strain — that  '* virtue  is  happiness."^ 

This  insistence  of  Plato,  in  common  with  the  Greeks,  on  music,  dancing, 
and  song  as  an  essential  part  of  education  strikes  us  as  rather  remarkable. 
The  virtue  Plato  found  in  it  was  in  its  power  of  disciplining  the  emotions,  just 
as  be  found  in  the  Spartan  system  the  discipline  for  the  body.  To  Plato, 
as  to  Pythagoras,  music  was  the  essence  of  things.  In  his  Afusic  and 
Morals^  Mr.  Haweis  tells  us  that  we  have  ''  soul  atmospheres,"  and  these 
''soul  atmospheres"  music  has  the  power  of  evoking  and  manipulating. 
What  capacities  then  for  good  or  evil  must  music  possess!  Shakespeare, 
Mflton,  Dryden,  Q>llins  have  all  paid  exquisite  tributes  to  its  soul  sub- 
doing  power.  We  know  how  Saul's  ''dark  hour"  yielded  to  the  harp  of 
David. 

In  the  ''musical  drill"  of  our  own  Board  Schools,  and  the  drill  and 
band  parades  of  such  organisations  as  the  Boys'  Brigade  and  the  Church  Lads' 
Brigade,  we  may  note  Plato's  idea  taking  «shape  among  ourselves.  But  what 
Plato  is  specially  solicitous  about  is  that  the  young,  and  indeed  all  the 
citizens  of  his  model  State,  shall  see  and  hear  only  what  is  best  in  literature 
and  art,  in  music,  dancing,  and  song,  that  all  that  tends  to  deprave  shall  be 
k^  from  them :  otherwise  it  will  neutralise  all  the  benefit  of  that  training. 
There  is  much  that  is  good  in  the  poets,  but  there  is  bad  too.  The 
"theatrocracy  "  have  vulgarised  the  stage,  and  this  licence  of  bad  taste  has 
q)read  to  everything.'  We  know  something  of  that  in  the  England  of  the 
twentieth  century,  with  its  flood  of  cheap,  trashy  literature  and  music-hall 
vulgarities.  Therefore  there  must  be  a  censorship.  The  tunes  must  be 
tunes  consecrated  by  custom  and  ancient  virtue,  not  modem  innovations,' 
not  the  soft  Ionic  or  Lydian  measiures.  They  must  be  such  as  give  "a 
wholesome  discipline  in  a  pleasant  form " :  for  men  the  manly,  for  women 
those  that  breathe  of  temperance  and  modesty.  Dancing,  again,  has  its 
dubious  side.  A  modem  has  classified  it  under  three  heads — the  graceful, 
the  ungraceful,  the  disgraceful.  The  Bacchic  sort,  in  which  drunken  men, 
satyrs,  and  nymphs,  and  Pan  and  Silenuses  figure,  must  be  proscribed* 
Plato,  with  his  eye  on  the  comic  stage  of  Athens,  had  good  reason  for  this 
proscription.  In  judging  of  the  feasibility  of  his  censorship  we  must  again 
remember  that  Plato's  Model  City  is  only  the  size  of  a  small  modem 
nmnicipality,  and  that  the  by-laws  of  such  a  municipality,  both  in  England 
and  still  more  in  Germany,  do  in  fiact  regulate  nearly  as  many  matters  as  ever 
Plato  in  the  Laws  claims  to  control.  In  Shakespeare's  time  players  coming 
to  a  town  had  to  get  licence  for  their  public  playing  by  acting  first  before 

>  fi.  par.  664. 

ww9^4€wero  M  iXe^eepuu^Lmms,  iU.  701 B. 

'  Sputa  forbade  the  innovations  in  the  national  music  made  by  the  poet  Timotheus, 
and  destroyed  the  four  strings  which  he  had  added  to  the  established  seven  of 
his  lyre. 
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the  mayor.  It  was  indeed  at  one  of  these  performances  at  Stratford-on-Avon 
before  his  fitither,  then  mayor,  that  the  poet  saw  his  first  play  at  the  age 
of  five. 

The  Belatioii  of  fha  Sexes.— This  is  one  of  the  most  difficult  and 
delicate  subjects  for  the  legislator  of  the  Model  City,  as  indeed  it  still 
remains  after  two  thousand  years.  The  restrictions  on  wealth,  the  discourage- 
ment of  that  disease  "  luxury  " — in  a  word,  the  simple  life — will  do  a  good 
deal  to  check  licentiousness,  so  will  the  watchful  eye  of  the  rulers ;  but 
sentiment — a  holy  horror  of  vice — ^will  do  more.  We  have  as  it  is  the  example 
of  brothers  and  sisters  living  together  without  the  thought  of  evil  entering 
their  minds;  we  know  how  an  audience  in  the  theatre  shudders  at  an 
CEdipus  or  a  Thyestes.  Why  ?  Because  "levery  one  from  his  earliest  childhood 
has  heard  men  speaking  in  the  same  manner  about  them  always  and  every- 
where." What  we  have  to  do  then  is  to  consecrate  this  sort  of  tradition,  this 
unwritten  law.  Here  we  have  something  not  unlike  the  idea  of  the  Christian 
brotherhood  and  sisterhood.  Then,  again,  we  have  the  example  of  those 
who  train  for  the  Olympic  games.  They  submit  to  the  hardest  discipline, 
forgo  all  the  pleasures  of  life.  Now  they  do  it,  says  Plato,  anticipating 
almost  the  very  words  of  St  Paul,  to  obtain  a  temporal  crown ;  but  we  an 
incorruptible — ^the  crown  of  the  noble  life.  But  the  chief  safeguard  of  social 
morals  is  marriage.  The  community  of  wives  which  would  make  the  whole 
State  one  great  family  is  impracticable :  so  the  next  best  thing  is  marriage. 
The  age  for  marriage  is,  for  the  young  men,  from  twenty-five  to  thirty-five,  for 
the  maidens  from  sixteen.  Every  man  must  marry  before  he  is  thirty-five, 
otherwise  he  is  to  be  fined  and  disgraced.  The  choric  festivals  and  dancing 
together  will  afibrd  the  young  people  plenty  of  opportunities  of  meeting  and 
of  making  their  choice.  There  is  nothing  to  prevent  marriage  being  a  matter 
of  inclination.  We  thus  get  that  blend  of  diverse  qualities  which  Nature 
aims  at,  and  which  is  so  desirable  in  marriage ;  but  in  making  their  choice 
the  paramount  consideration  for  the  lovers  must  still  be  the  welfare  of  the 
State.  There  is  to  be  no  marrying  for  money.  Dowries  are  neither  to  be 
given  nor  received.  Reverence,  not  riches,  is  what  parents  are  to  bequeath 
to  their  children.  Once  married,  husband  and  wife,  who  are  to  have  a 
separate  house,  are  to  be  all  in  all  to  one  another,  "giving  all  their  mind,^  ^ 
as  Plato  expresses  it,  to  providing  the  State  with  the  best  and  fairest  specimens 
of  children  they  can.'  To  secure  mutual  faithfulness  and  good  behaviour  on 
the  part  of  the  spouses,  Plato  constitutes  a  censorship  in  the  shape  of  a 
"Vigilance  Committee  of  Matrons,"  who  are  to  meet  daily  at  the  Temple 
of  'Elkuffvta  and  report 

Eloquent  as  Plato  is  over  the  affinity  of  souls  and  their  union,  he  never 
rises  to  the  conception  of  marriage  in  its  highest  aspect,  as  the  perfect  bond 

»  vi.  par.  783. 

'  Plato  would  have  been  in  complete  accord  with  the  apostles  of  Eugenics,  in  discrimi* 
Bating  the  dvic  worth  of  o&pring  and  denouncing  "  race  suicide." 
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of  'love,  and  sympathy  between  man  and  woman ;  it  was  impossible  that  he 
dioold,  looking  at  the  inferiority  of  the  Greek  woman  of  virtue  as  distin* 
guiahed  from  her  brilliant  rival  of  the  demi-monde,  the  Hetaire.  For  him 
mamage  is  mainly  to  provide  the  State  with  well-formed  and  well-dispositioned 
cfaildien.  Yet  he  is  Cur  from  indifferent  to  the  domestic  virtues.  Master  and 
mistress  must  set  an  example  to  their  household  in  the  matter,  for  instance, 
of  early  rising.  The  mistress  must  not  be  awakened  by  her  handmaidens, 
but  must  herself  awaken  them.  It  is  a  striking  proof  of  Plato's  wisdom 
that  he  dwells  strongly  on  the  superiority  in  education  of  example  to 
precept 

Criminal  Lav. — With  our  careful  system  of  training  the  young,  there  ought 
to  be  no  such  thing  as  crime  in  the  Model  City.  Plato  even  feels  a  sense  of 
shame  in  touching  on  it ;  but  we  must  do  so  remembering  that  we  are 
not  l^islating  for  heroes  and  demigods,  but  for  erring  mortals.  The  worst 
kind  of  crime,  as  being  a  sin  against  the  gods,  is  sacrilege — ^it  almost  argues 
madness.  The  next  in  heinousness,  as  being  a  crime  against  the  constitution, 
is  treason,  {dotting  against  the  State.  The  other  crimes,  homicide,  theft,  assault, 
spring  mostly  from  two  passions — ambition  and  avarice?— ''  auri  sacra  fames," 
iHiich  tyrannise  over  the  soul.  They  can  only  be  really  cured  by  exorcising 
tiiese  passions,  but  meanwhile  we  must  repress  the  crimes  to  which  they  lead 
— for  no  criminal  must  be  suffered  to  escape, — ^fitting  as  far  as  we  can  the 
penalty  to  the  crime.  Thus  we  must  distinguish  between  crimes  which  are 
involuntary  and  crimes  which  are  wilful,  between  attempts  to  commit  crime 
and  their  consummation,  between  crimes  committed  against  parents  or 
brodiers  or  sisters  and  crimes  committed  against  ordinary  citizens  or  slaves, 
and  ao  on,  always  remembering  that  punishments  should  not  be  vindictive, 
but  aim  at  the  reformation  of  the  offender.  Here  it  may  be  noted  Plato 
lays  down  a  principle  which  we,  in  this  year  of  grace  1908,  are  only  just 
begiiming  to  ^predate  and  put  in  practice.  Pity  for  their  unrighteousness 
is  the  feeling  which  predominates  in  Plato's  mind  towards  offenders  other 
than  the  hardened  and  the  irreclaimable.  And  what  of  him  who  slays  '*  his 
own  best  friend  " — ^what  of  the  suicide  ?  The  penalty  for  such  unmanliness  is 
to  be  buried  in  some  wild  and  nameless  spot,  with  no  column  or  inscription 
to  mark  the  place  of  his  interment.  So  fiu:  is  Plato  from  condoning,  as  he 
is  sometimes  thought  to  do,  the  crime  of  ''self-slaughter  "  ! 

The  SeUgioui  Basis  of  fhe  State.— Plato,  it  is  scarcely  necessary  to  say, 
had  a  profoundly  religious  mind.  Religion  underlies  his  whole  theory  of 
tiie  State.  Our  earthly  citizenship  is  but  a  state  of  probation  for  a  higher 
and  holier  citizenship— v^ipoatfoi  x^  Mh^  hc€ur€y  ^cvyev  Srt  rdxurra — and 
the  noblest  in  his  estimation  of  aU  the  prologues  of  his  laws  is  that  which 
demonstrates  the  existence  of  the  gods  and  that  they  are  our  allies  in  the 
great  conflict  which  is  going  on  between  good  and  evil.  He  cannot  contain 
his  indignation  with  the  materialists  of  his  day  who  see  nothing  in  sun, 
moon,  and  stars,  but  earth  and  stones  only,  can  hear  no  music  of  the 
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spheres,  and  degrade  the  soul  to  a  property  of  matter.    The  words  of  Cato's 
soliloquy  aptly  sum  up  his  aigument : 

If  there  be  a  God— 
And  that  there  is  all  Nature  cries  aloud 
Thro*  all  her  works— He  must  delight  in  goodness. 
And  that  which  He  delights  in  must  be  happj. 

The  wonders  of  Nature  and  the  consensus  of  men  are  incontrovertible 
evidence  of  the  reality  of  religion.  He  does  not  envy  those  who  can  see 
the  mothers  in  the  temples  praying  earnestly  for  their  chUdren  and  think 
it  is  all  a  myth.^  To  the  young  and  the  light-minded,  misled  by  the 
sophistries  of  the  materialists,  he  can  only  say  ''Wait;  you  are  young.** 
True,  the  old  religious  myths  and  many  of  the  stories  of  the  gods  are 
unedifying,  but  we  must  not  be  severe  on  them,  because  they  are  ancient. 
We  must  try  and  breathe  a  dew  spirit  into  them.  Impiety  must  be  punished, 
but  the  real  penalty  of  irreligiousness  is  moral  degradation.  "  If  you  become 
worse,  you  wilt  go  to  the  worse  souls."  * 

Plato  and  fha  Chuieh.— Plato's  Model  City  has  never  been  realised  in 
any  political  conununity,  but  it  has  ;found  a  remarkable  parallel  in  the 
mediaeval  Church.  Like  Plato's  city,  the  Church  is  the  type  of  something 
more  perfect  in  the  heavens :  like  Plato's  city,  its  end  is  ifiolwni  rf  dc^ 
Like  Plato,  the  Church — at  all  events  in  primitive  times — ^sought  to  attain 
unity  by  having  all  things  in  common.  The  guardians  of  Plato's  State  and 
the  citizens  correspond  to  the  clergy  and  laity  of  the  Church.  Like  the 
clergy,  the  guardians  are  to  illustrate  the  higher  life.  The  warriors  of 
Plato's  community  may  not  inaptly  be  likened  to  the  military  religious 
orders— the  Knights  Templars,  the  Knights  of  Malta  and  St  John  of 
Jerusalem,  who  dedicated  their  swords  to  the  service  of  the  Church.  The 
Canon  Law,  with  its  supervision  of  private  life  and  its  code  of  penances 
and  expiations,  has  much  in  common  with  the  regulations  of  Plato's  Model 
City.  The  Church  had  this  advantage  over  the  Platonic  conception — that 
it  could  point  to  an  ideal  life  actually  lived.  But  the  Platonic  conception 
has  this  advantage  over  the  Church — that  it  is  free  from  the  darker  traits 
of  mediaeval  Christianity,  those  Dantean  pictures,  those  terrible  doctrines 
which  under  the  influence  of  superstition  and  bigotry  have 

Drawn  like  eclipse 
Darkening  the  world. 

Life  in  Plato's  city  is  to  be  one  of  brightness,  of  joyousness.    Virtue  is  to 
beget  happiness. 

Political  thinkers,  political  teachers  have  their  day  and  cease  to  be. 
Machiavelli  and  Guicdardini,    Hobbes   and  Locke,   Burke  and  Hume, 

>  z.  par.  887.  *  X.  par.  904. 
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RoDssean  and  Voltaire,  aU  these  in  turn  served  their  age,  but  the  tide 
of  evolution  swept  by  them  and  left  them  stranded  on  the  shoals  of 
Time,  historical  landmarks.  Plato  survives  as  fresh  to-day  as  ever,  and 
the  secret  of  his  vitality  is  that  he  is  always  faithful  to  imperishable  ideals 
— ^the  true,  the  beautiful,  the  good. 
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FRENCH  AND  ENGLISH  LAND  LAW. 

[Contributed  by  Jambs  Edward  Hooo,  Esq.] 

The  New  Hebrides  Convention  with  France,  entered  into  fonnally  on 
October  20,  1906,  and  the  correspondence  relating  to  it,  some  time  since  pub- 
lished as  a  parliamentary  blue-book,  have  already  been  the  subject  of  a  good 
deal  of  comment  in  the  Press.  The  whole  episode  bids  fair  to  become 
an  important  event  in  the  history  of  the  relations  between  the  Home 
Government  and  the  dominions  beyond  the  seas.  Many  morals  have  been 
pointed,  and  these  will  almost  certainly  have  practical  results  in  the  sphoie 
of  inter-Imperial  politics.  There  is,  however,  an  important  moral  to  be 
drawn,  by  all  parts  of  the  Empire  under  the  English  common  law,  which 
should  rouse  public  opinion  to  the  necessity  of  an  alteration  in  the  form 
of  the  law  relating  to  ownership  of  land.  Some  parts  of  the  Empire  have 
a  land  law  based  on  principles  differing  altogether  from  those  of  the 
English  common  law;  for  instance,  the  province  of  Quebec  in  Canada, 
Ceylon,  and  all  the  South  African  colonies.  It  is  not,  of  course,  necessary 
to  adopt  the  Roman-Dutch  law,  or  any  other  system,  in  order  to  make 
our  own  land  law  more  suitable  to  our  own  needs,  but  the  process  of 
improvement  may  be  rendered  easier  if  we  pay  some  heed  to  other  S3rstems, 
and  notice  some  of  the  points  in  which  these  differ  from  our  own  system. 

The  desire  for  a  ''  settlement  of  disputes  with  regard  to  land  claims  in 
the  New  Hebrides "  (Letter  of  September  22,  1905,  Corresp.  No.  1)  was 
the  prime  cause  of  the  Convention  being  brought  into  existence  (Letter  of 
March  9,  1906,  Corresp.  No.  17,  par.' 6),  and  throughout  the  correspondence 
the  land  question  is  recognised  as  being  the  most  in^>ortant,  and  the  most 
difficult,  of  all  the  questions  dealt  with  by  the  Convention.  The  div^ence 
between  French  and  English  law  is  wider  in  the  sphere  of  land  ownership 
than  in  almost  any  other  part  of  the  two  systems  of  jurisprudence,  and 
the  root  of  the  difficulty  e3q>erienced  by  the  representatives  of  the  two 
Powers  in  coming  to  an  agreement  lay  in  the  impossibility  of  stating 
rights  to  land  under  English  law  in  the  French  language,  though  rights 
to  land  under  French  law  can  be  stated  in  the  English  language  with  much 
less  difficulty.  The  reason  for  this  difficulty  in  stating  English  land  law 
in  the  French  language  is  that  our  English  land  law  says  (or  is  supposed 
to  say)  one  thing  in  theory,  and  another  thing  in  actual  iaxX.    Theoretically, 
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the  law  of  England  relating  to  the  principles  of  land  ownership  has  not 
been  changed  since  the  time  of  William  the  Conqueror ;  in  actual  fact, 
bat  at  the  expense  of  a  great  deal  of  trouble  and  waste  of  time  and 
money,  we  do  manage  to  own  land  and  sell  and  mortgage  it  in  accordance 
with  the  business  requirements  of  modem  life.  The  result,  however,  of 
this  conflict  between  theory  and  fact  has  been  singularly  unfortunate  in 
the  present  instance;  an  agreement  between  France  and  England  has 
been  made  very  difficult,  and  the  meaning  of  some  of  the  terms  of  the  Con- 
vention as  it  stands  is  by  no  means  clear,  whilst  it  is  almost  certain  that 
the  difficulty  of  ascertaining  what  is  meant,  and  applying  the  terms  of  the 
Convention  when  its  meaning  is  ascertained,  will  make  the  whole  scheme 
unworkable. 

The  theory  on  which  the  whole  of  the  law  of  ownership  of  land  in 
England,  and  in  countries  which  have  the  common  law  of  England  as 
part  of  their  legal  system,  is  based,  is  that  no  subject  of  the  King  of  England 
can  "own"  land  in  the  same  way  that  he  can  own  things  like  cattle, 
tables  and  chairs,  money  in  the  funds,  etc. ;  whilst  money  and  movable 
property  is  the  absolute  property  of  the  owner,  land  can  only  be  "  owned  " 
by  being  "  held "  for  some  definite  period  or  in  perpetuity,  and  it  is  only 
the  King  who  is  supposed  to  "  own  **  the  land  in  the  sense  of  being  entitled 
to  it  when  his  subject's  "estate"  in  it  comes  to  an  end.  The  origin  of 
this  notion  is  to  be  found  in  the  feudal  system  of  the  middle  ages,  when 
lands  were  granted  to  vassals  to  "  hold  "  of  the  lord  on  condition  of  per- 
forming certain  services  or  paying  sums  of  money.  The  theory  implies, 
of  course,  that  the  King  is  in  a  sense  the  landlord  as  well  as  the  ruler 
of  the  country,  and  is  simply  a  survival  jfrom  the  times  when  a  conquering 
<:hieftain  did  actually  have  the  right  to  dispose  of  all  the  land  as  well 
as  govern  his  dominions.  In  actual  fact,  land  in  England  is  ordinarily 
said  to  be  "owned"  when  held  in  perpetuity,  and  the  distinction  between 
being  owned  and  only  "held"  under  the  King  is  for  practical  purposes 
neglected,  both  in  Acts  of  Parliament  and  judgments  of  Courts  of  law. 
However,  no  Act  of  Parliament  has  abolished  this  kind  of  "tenure"  of 
land,  and  it  remains  as  a  sort  of  empty  shell  or  fiction,  of  no  practical 
use,  and  extremely  apt  to  lead  to  confusion — as  the  New  Hebrides  Con- 
vention shows.  In  contrast  to  this  theory  of  land  ownership,  the  theory 
in  French  law  (based  on  the  Roman  law)  is  that  land  may  be  "owned" 
Kke  any  other  property,  only  differing  from  cattle,  money,  etc.,  in  being 
"immovable."  There  is  no  question  in  French  law  as  to  the  President 
of  the  Republic,  or  the  Republic  itself,  having  any  property  rights  in  land 
owned  by  a  citizen  of  the  Republic.  Under  French  law  a  private  person 
may  acquire  a  piece  of  land  without  any  question  arising  as  to  any  past 
or  future  rights  of  the  Republic  in  it ;  under  English  law  the  same  private 
person  could  only  acquire  the  same  piece  of  land  as  part  of  the  land  that 
was  once  the  property  of  the  King,  and  might  at  some  future  time  again 

S 


Digitized  by 


Google 


66        FRENCH  AND  ENGLISH  LAND  LAW. 

become  the  King's  property.  What  wonder  that  ''it  was  only  with  the 
greatest  difficulty,  and  after  the  most  exhaustive  discussion,  that  the 
Commission  succeeded  in  coming  to  an  agreement  on  this  subject  **! 
(Letter  of  March  9,  1906,  Corresp.  No.  17,  par.  15).  The  discussion,  it 
appears,  began  with  the  9th  line  of  the  preamble,  as  may  be  seen  on 
turning  to  the  text  of  the  Convention  and  the  explanation  contained  in 
the  Letter  of  March  9,  1906  (No.  17). 

The  preamble  states  that  the  two  Governments  have  agreed  on  the 
Articles  of  the  Convention  "in  order  to  secure  the  exercise  of  their 
paramount  rights  in  the  New  Hebrides,"  the  French  text  being:  "en 
vue  d'assurer  Fexerdce  de  leurs  droits  de  souoeraineti  aux  Nouvelles- 
HArides."  The  letter  of  March  9,  1906  (No.  17),  from  Lord  Elgin  to 
the  Governor-General  of  Australia,  has  this  passage  (par.  8):  "The  preamble 
definitely  asserts  the  paramount  rights  of  the  two  Powers  in  the  New 
Hebrides  .  .  .  without  giving  either  Power  any  preponderance  over  the 
other.  In  this  connection  I  may  explain  that  the  English  phrase  ^paramount 
rights^  in  the  preamble  was  selected  because  the  literal  equivalent  of  the 
French  phrase,  viz.  *  rights  of  sovereignty^^  would  have  been  unsuitable  as 
implying  in  English  law  ownership  of  the  soil"  The  consequences  of  this 
phraseology  and  explanation  might  be  serious,  and  can  hardly  have  been 
foreseen.  Had  the  phrase  "rights  of  sovereignty"  been  used,  it  would 
have  been  easy  to  add  a  clause  stating  that  governmental  and  not  proprietaiy 
rights  were  intended,  though  even  this  would  hardly  be  necessary,  since 
it  is  extremely  doubtful  whether  the  technical  and  shadowy  "  ownership  " 
thought  to  be  implied  by  the  word  "sovereignty"  could  be  implied  with 
respect  to  territory  which  it  was  the  express  purpose  of  the  Convention 
to  keep  outside  the  British  dominions.  As  it  now  stands  the  preamble  does 
not  assert  (what  it  ought  to  assert)  that  His  Majesty's  Government  has 
rights  of  sovereignty  in  the  islands.  On  the  assumption,  however,  that 
Lord  Elgin  is  correct  in  thinking  that  "rights  of  sovereignty''  would  give 
to  the  King  of  'England  some  "  ownership  of  the  soil,"  the  matter  \s  still 
worse.  For  in  the  absence  of  those  "rights  of  sovereignty"  which  the 
Convention  is  so  extremely  careful  to  confer  on  the  Republic  of  France 
and  not  on  the  King  of  England,  no  British  subject  could  under  English 
law  acquire  ordinary  freehold  ownership  of  land  in  the  islands,  though  a 
French  citizen  might  acquire  full  ownership  under  French  law  in  respect 
of  the  same  piece  of  land.  The  necessity  imposed  on  British  subjects 
to  own  their  property  under  English  law  arises  under  Article  23  (i),  by 
which  in  "land  suits  between  non-natives"  the  Joint  Court  provided  for 
by  the  Convention  is  to  "be  bound  by  the  laws  of  the  defendant's 
country."  Thus,  if  a  Frenchman  were  seeking  to  recover  a  piece  of  land 
in  the  possession  of  an  Englishman,  the  Englishman  (the  defendant)  would 
have  the  advantage  certainly  of  having  Engtish  law  applied  to  the  case, 
and  as  defendant  he  would  have  the  further  advantage  of  actual  possession  ; 
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but  sach  a  defendant  could  not  show  a  title  to  the  land  as  freehold  land 
tinder  English  law,  for  the  very  instrument  which  imposes  English  lair 
on  him  denies  to  him  the  possibility  of  having  a  fee  simple  estate,  since 
the  possession  of  a  fee  simple  estate  implies  in  English  law  a  grant  at 
some  time  or  other  from  the  King  or  Queen  of  England,  and  the  possibility 
of  any  such  grant  has  been  excluded  in  the  most  carefril  manner  by  the 
tenns  of  the  Convention  1 

The  whole  scheme,  in  fact,  relating  to  title  to  land  raises  a  series  of  the 
most  intricate  and  difficult  conundrums.  It  would  be  an  extremely  arduous 
undertaking  to  formulate  any  workable  scheme  by  which  the  same  piece  of 
land  might  alternatively  have  applied  to  it  one  of  two  different  systems  of 
foreign  law.  When  these  two  different  systems  are  French  and  English  law 
respectively,  the  task  is  for  practical  purposes  impossible. 

Provision  is  made  for  the  registration  of  titles  to  land,  and  it  might 
perhaps  be  thought  that  this  solves  the  difficulty  suggested.  But,  in  truth, 
an  examination  of  these  provisions  leads  to  the  discovery  of  still  further 
difficulties.  No  r^istration  can  be  of  more  than  limited  utility  until  the 
general  principle  is  settled  as  to  the  basis  on  which  title  to  the  land  rests. 
Either  a  piece  of  land  must  be  owned  absolutely  as  under  the  French  law, 
or  it  must  be  held  in  fee  simple — ue.  owned  as  freehold  land — as  under  the 
English  law ;  a  third  possibility,  of  course,  would  be  for  a  new  system  of 
ownership  to  be  established,  but  this  is  not  done.  Land  tannot  be  owned 
one  day  under  one  system,  and  the  next  day  under  another  system,  and  if 
the  proper  system  is  not  settled,  the  mere  registration  is  of  little  use.  A  few 
spedal  difficulties  disclosed  by  the  registration  provision  may  be  referred  to. 
French  law  knows  nothing  of  what  is  called  a  *'  deed"  in  English  law;  yet 
"titre''  and  "title-deed"  are  assumed  in  Article  26  to  be  corresponding 
ei^essions  in  the  two  kmguages.  "  Titre  "  is  also  translated  by  "  title,"  and 
this  double  use  of  the  English  word  "title,"  coupled  with  the  difference 
between  the  two  systems  as  to  "  deed,"  must  produce  confusion.  Again,  in 
Article  25  (2)  a  copy  of  an  entry  in  the  land  register  after  a  judgment  by  the 
Court  "shall  constitute  a  conclusive  title  to  land";  the  French  word  is 
difinitif^  which  would  seem  to  mean  no  more  than  "  complete."  A  "  com- 
plete "  title  in  English  law  might,  however,  not  be  ^  conclusive." 

The  Convention  then  appears  to  have  attempted  an  impossible  task. 
The  lesson  to  be  dravm  from  the  certain  difficulty,  and  possible  fiulure,  of 
this  attempt  to  provide  a  tribunal  for  settling  land  claims  in  the  New 
Hebrides  is  the  immense  superiority  of  French  land  law  with  respect  to  its 
form ;  if  a  new  code  of  law  had  to  be  devised  for  the  islands'  land  there 
would  be  infinitely  less  difficulty  in  drafting  one  on  the  basis  of  French  law 
than  on  the  basis  of  English  law*  This  is  by  no  means  due  to  any  inherent 
superiority  of  French  law  with  respect  to  its  matter,  for  English  law — whether 
in  the  branch  of  land  ownership  or  otherwise — ^has  little  fear  of  comparison 
with  other  systems ;  it  is  simply  tih^farm  of  the  law  of  land  ownership  which 
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is  archaic,  and  therefore  troublesome  and  in  need  of  reform.  Particularly 
may  we  say  of  the  English  law  of  ownership  of  land  what  Lord  Bacon  said 
of  the  laws  of  England  generally :  "  I  have  commended  them  before  for 
the  matter,  but  surely  they  ask  much  amendment  for  the  form."  And 
nothing  but  the  driving  force  of  public  opinion  will  bring  about  this 
amendment. 
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[CatUrihuted  by  Sir  Lewis  Tupper,  K.C.I.R,  C.S.I.] 

In  this  paper  I  propose  to  continue  the  narrative  begun  by  an  anonymoi|s 
writer  in  the  issue  of  this  Journal  for  December  1907. 

The  Bill  paaiecL— The  Bill  to  amend  the  Code  of  Civil  Procedure  was 
passed  by  the  legislative  Council  of  the  Governor-General  of  India  on  March 
i3>  1908*  It  will  not,  however,  come  into  force  till  January  i,  1909,  so  that 
the  l^al  profession  and  others  interested  will  have  ample  time  to  study  its 
provisions.  As  will  appear  below,  a  very  large  number  of  the  judicial  and 
executive  officers  of  Government  must  have  already  become  sufficiently 
£uniliar  with  the  new  Code. 

The  Code  is  a  Seoord  in  ComparatiTe  Legislation. — In  his  final  speech 
moving  that  the  Bill  be  passed,  the  Hon.  Mr.  Richards,  the  Law  Member 
of  Council  who  has  had  charge  of  it,  made  some  remarks  of  so  much 
weight  and  interest  that  they  are  well  worth  quoting  at  length.  With  a 
sigh  of  relief  now  that  the  measiu-e  had  reached  its  final  stage,  he  said : 

For  the  past  seven  years  [the  Bill]  has  stood  on  the  List  of  Business  of  this 
Council,  it  has  been  considered  by  four  Committees,  it  has  been  published  and 
circulated  three  times,  it  has  been  the  subject  of  copious  criticism  by  the  public  and 
by  the  profession.  But  in  defence  of  this  I  would  point  out  that  the  Legislature  has 
not  often  been  troubled  with  a  general  amendment  of  Civil  Procedure.  The  first 
Code  was  passed  in  1859;  ^^  ^"^^^  amended  and  re-enacted  in  1877;  and  though 
it  came  again  before  the  Legislature  five  years  later,  the  Act  of  1882  was  in 
substance  no  more  than  the  Act  of  1877.  It  is  therefore  more  than  thirty  years 
since  the  last  Code  was  discussed  in  this  Council,  and  much  has  happened  in 
those  years  to  warrant  a  fresh  enactment.  A  mass  of  decisions  has  grown  up 
round  the  present  Code  which  should  be  removed,  and  many  points  of  conflict 
have  arisen  l>etween  the  various  High  Courts  which  should  be  set  at  rest  More- 
over, the  English  practice,  on  which  the  Act  of  1877  was  based*  has  itself  been 
remodelled  since  that  year  as  the  result  of  experience,  and  we  should  take  advantage 
of  that  experience.  It  is  full  time  therefore  that  a  new  Act  should  be  passed, 
and  if  excuse  were  wanted  for  the  deliberation  with  which  we  have  proceeded 
in  enacting  it,  I  would  remind  the  Council  that  these  two  Codes  of  Procedure 
of  ours,  the  Civil  and  the  Criminal,  are  big  things.  They  stand  alone  in  the  records 
of  comparative  legislation  both  in  regard  to  the  extent  of  the  populatioD  which 
they  affect  and  to  the  number  of  Courts  to  which  they  apply.  They  govern  the 
litigation  of  the  people  of  British  India,  some  three  hundred  millions  in  all,  and  they 
regulate  the  procedure  of  over  two  thousand  Courts.  It  is  wise  therefore  to  proceed 
cautiously  in  effecting  a  change  in  them. 
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■efhodof  legislation  in  India. — In  thisconclusion  all  will  agree :  fortunately 
it  is  operative.  In  India  the  methods  and  machinery  of  legislation  differ 
widely  from  those  to  ^ich  we  are  accustomed  in  this  country,  but  thej 
are  distinguished  by  ^e  note  of  extreme  care.  It  is  probably  for  this 
reason  that  Indian  legislation  has  on  the  whole  succeeded  well  The  Pro- 
cedure Bill  was  perhaps  an  extreme  instance  of  elaboration  in  preliminary 
discussion;  but  in  principle  there  was  nothing  exceptional  in  what  was 
done :  it  is  the  usual  course  when  it  is  proposed  to  pass  measures  of  im- 
portance affecting  the  country  at  large  to  circulate  the  Bills  for  opinion 
to  all  local  governments  and  administrations  and  to  the  High  Court  of 
Calcutta.  The  local  governments  in  turn  consult  not  only  the  Provincial  High 
and  Chief  Courts,  and  through  them  their  principal  judicial  subordinates, 
but  also  the  leading  executive  officers.  The  Bills  are  published  in  English 
in  the  Gazette  of  India  and  in  English  and  in  the  vernacular  languages 
in  the  local  Gazettes.  Any  person  or  association  wishing  to  express  an 
opinion  on  a  published  Bill  can  address  in  writing  the  Secretary  to  the 
Government  of  India  in  the  Legislative  Department  The  same  system  of 
circulation  is  adopted,  mutatis  mutandis^  in  the  case  of  Bills  affecting  only  a 
part  of  the  country  or  one  or  more  departments  of  Government ;  as  also  by 
local  governments  in  dealing  with  Bills  introduced  in  local  l^;istatures,  the 
principle  being  that  practically  every  one  in  the  country  whose  experience 
or  official  position  qualifies  him  to  express  an  opinion  on  a  pending  Bill 
can  either  make  his  own  opportunity  on  perusal  of  the  Bill  in  the  Gautte — 
a  thing  not  often  done — or  is  officially  invited  or  required  to  submit  his 
opinion.  The  record  thus  becomes  very  voluminous ;  and  it  is  when  it  has 
been  compiled  in  this  way  that  the  real  work  of  oral  debate  begins.  This 
happens  not  at  a  meeting  of  the  Legislative  Council,  but  in  Select  Committee. 
It  would  not  be  quite  true  to  say  that  there  never  is  a  real  debate  at 
any  meeting  of  a  Legislative  Council,  but  it  is  quite  true  that  at  such  a 
meeting  a  real  debate  is  a  rare  exception.  An  Indian  Legislative  Council 
is  altogether  unlike  the  House  of  Commons.  The  Indian  members  are 
few ;  they  are  chosen  in  a  different  manner ;  they  speak  seated ;  they  almost 
always  read  their  speeches ;  I  was  about  to  add  that  the  main  result  is 
invariably  a  foregone  conclusion,  but  with  overwhelming  party  majorities 
this  point  of  difference  fails.  The  great  advantage  of  the  so-called  debates 
in  Council  is  that  they  set  before  the  public  and  preserve,  as  an  accessible 
record  for  legislative  history  and  as  a  basis  for  future  administrative  and 
legal  progress,  well-considered  statements  by  highly  competent  authorities 
of  the  main  provisions  of  the  measures  in  hand,  of  the  reasons  for  their 
proposed  enactment,  of  the  objections  raised,  of  the  grounds  for  rejecting 
the  objections  or  of  the  expedients  by  which  they  have  been  met  With 
this  advantage,  we  need  not  regret  that  the  meetings  are  usually  much 
more  remarkable  for  an  almost  extreme  form  of  decorum  than  for  any 
animation  in  debate.    But  the  ceremonious  urbanity  of  the  Council-room 
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will  in  no  way  chill  those  who  know  what  has  passed  before  the  stage 
of  the  Council-room  is  reached. 

The  voluminous  opinions  when  complete — or  nearly  complete,  as  there 
may  be  some  defaulter  whose  opinion  is  received  only  barely  in  time  for 
consideration — ^are  referred  with  the  Bill  to  a  Select  Committee  which  meets 
as  often  as  necessary  until  it  has  gone  through  the  whole  Bill  and  revised  it. 
The  task  of  examining  the  opinions  is  most  laborious ;  but  it  is  most  con- 
scientiously performed,  and  my  own  expoience  certainly  is  that  members  of 
Select  Committees  are  most  vigilant  If  one  member  has  missed  a  point, 
another  has  noted  it ;  and  I  do  not  think  that  in  these  discussions  any  matter 
of  importance  is  either  forgotten  or  ignored.  In  Select  Committee  the  Bill  is 
read  out  section  by  section,  and  each  section  is  adopted  with  or  without 
amendments.  There  is  not  exactly  a  debate ;  as  each  section  is  read  no  one 
says  anything  unless  he  has  something  to  say  which  really  requires  the 
attention  of  his  colleagues.  When  a  section  is  discussed  there  is  a  rapid 
conversation  of  an  informal  kind,  and  certainly  no  one  could  complain  of  any 
want  of  animation  in  these  discussions.  If  I  may  again  refer  to  my  own 
experience,  it  is  that  every  member  of  Select  Committee  states  his  real 
opinion  with  extreme  frankness,  just  as  if  he  were  expressing  it  in  private 
Itfe.  When  the  examination  of  the  Bill  in  this  way  is  finished,  the  Secretary 
in  the  Legislative  Department,  who  attends  the  meetings,  prepares  the  Report 
of  the  Select  Committee,  which  is  signed  by  all  members  unless  any  of  them 
dissent.  Dissents  are  rare  and  are  usually  confined  to  a  few  specific  points, 
the  free  exchange  of  views  in  Select  Committee  resulting  in  most  cases 
in  complete  unanimity  or  in  a  fairly  close  approach  to  it 

ProgreM  of  the  Bill  sinoe  last  September.— I  have  explained  all  this  pro- 
cedure so  that  the  next  items  in  the  narrative  of  the  Civil  Procedure  Bill  may 
be  understood  by  those  who  are  unfamiliar  with  the  practice  of  Indian 
legislatures.  About  three  months  before  the  previous  article  on  the  present 
subject  appeared  in  this  Journal  the  Bill  was  circulated  for  opinion  to 
the  local  governments  and  the  Calcutta  High  Court  On  January  17  last 
the  BiU,  with  the  correspondence  received  up  to  date,  was  referred  to  a 
Select  Committee.  The  Government  of  Madras  was  the  only  defaulter  and 
sent  in  its  contribution  in  two  instalments  on  January  20  and  January  27. 
The  Select  Committee,  with  commendable  promptitude,  submitted  their 
report  on  February  12.  Unlike  the  Committee  on  Sir  Thomas  Raleigh's 
Bill,  they  were  unanimous.  I  hope  I  have  made  it  clear  how  much  is 
implied  in  thb  dry  epitome  of  offidal  action.  Speaking  of  the  usual  practice, 
at  any  rate  of  the  last  ten  years,  and  without  any  prophetic  anticipations  of 
what  may  occur  now  that  educated  Indians  have  more  and  more  come  to 
learn  the  arts  of  agitation,  I  may  say  generally  that  in  India  circulation  for 
opinion  and  discussion  in  Select  Committee  takes  the  place  of  deputations  to 
ministers,  public  meetings  of  protest  or  approval,  the  debates  in  the  House 
of  Commons— of  most,  in  fact,  of  the  turmoil  of  eager  and  vociferous  associa- 
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tioDS  or  crowds  or  individuals  which  is  in  part  the  preliminary  to  the  passing 
of  laws  in  that  assembly.  If  the  debates  in  the  Legislative  Councils  have 
any  analogy  in  this  countiy,  it  is  that  of  debates  in  the  House  of  Lords ;  but 
the  analogy,  if  any,  is  at  most  a  isiat  one.  I  should  perhaps  add,  to  prevent 
misapprehension,  that  the  Indian  Select  Committees  differ  materially  from 
the  Select  Committees  of  the  House  of  Commons.  The  Indian  number  of 
members  is  smaller,  usually  not  exceeding  five  or  six;  and  the  Indian 
Committees  do  not  summon  witnesses  or  take  evidence.  They  have  to 
rely  on  their  own  knowledge  and  experience  and  on  the  opinions  eb'cited 
by  the  circulation  of  the  tBill,  which  it  is  their  special  duty  to  master  and 
utilise. 

Ineidenti  of  the  Final  Debate.— In  the  couise  of  the  placid  delivery 
of  set  speeches  which  culminated  in  the  unanimous  adoption  of  the  new  and 
immensely  important  Civil  Procedure  Code  there  were  two  or  three  incidents 
sufficient  to  remind  the  observer  of  the  varied  history  of  the  vast  Empire 
to  which  the  Code  will  apply,  of  the  changes — exceedingly  rapid  changes  if 
their  pace  be  measured  in  terms  of  the  duration  of  kingdoms  and  empires — 
which  have  been  due  to  British  supremacy,  and  of  the  widespread  complexity 
of  ideas  and  feelings,  of  religions  and  customs,  which  make  up  a  considerable 
part  of  the  actual  psychological  condition  of  the  polyglot  and  multitudinous 
races  of  the  land. 

Speech  of  the  Tikka  Sahib  of  Habha.— One  of  the  speakers  was  the  heir 
of  the  Raja  of  Nabba.  The  picturesque  figure  and  courteous  manners  of  the 
Raja  are  well  known  in  Northern  India.  He  is  a  chief  of  the  old  school. 
He  knows  no  English.  He  is  devout  in  the  Sikh  religion.  He  is  con- 
spicuously loyal  to  the  British  Government  To  meet  him  is  to  recall  the  days 
— not  so  very  long  ago  in  historic  time — when  the  Delhi  Empire  fell  to 
pieces,  when  the  Sikh  predatory  bands  overspread  the  country  between  the 
Sutlej  and  the  Jumna,  when  in  that  tract  there  was  not  even  any  mimicry  of 
sovereignty  except  such  as  was  immediately  derived  from  recent  violence  and 
terrorism.  Indeed,  long  after  the  British  Government  had  with  a  protecting 
hand  waved  back  the  rapacity  of  Ranjit  Singh,  who  meditated  the  absorption 
of  the  Cis^utlej  chiefships,  that  part  of  the  country  was  perhaps  even  more 
full  of  turbulence  and  anarchy  than  is  now  the  confused  mountain  tract  on 
the  North-West  Frontier  between  the  British  administrative  border  and  the 
Durand  line.  Ranjit  Singh  died  in  1837.  Some  eighty  years  later  we 
have  the  representative  of  a  chief  whose  predecessors  were  saved  by  the 
British  Government  from  annexation  by  that  remarkable  despot  critically 
discussing  in  the  Legislative  Council  of  the  Governor-General  a  Bill  to 
amend  the  Code  of  Civil  Procedure.  The  contrast  is  great  between  then 
and  now,  and  of  a  kind  not  to  be  forgotten  in  days  when  we  have  to  deal  with 
the  extremely  serious  problem  popularly  described — and  very  euphemistically 
described — as  ''Indian  unrest."  If  some  misguided  Indians  imitate  Con- 
tinental anarchists,  there  are  others. with  a  greater  stake  in  the  country,  and 
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a  much  finner  hold  upon  the  imagination  of  the  peasantry,  upon  whom  we* 
can  rely. 

One  point  taken  by  the  Tikka  Sahib  (to  give  him  his  Indian  designation)! 
was  a  curious  one.  The  Code  exempts  from  attachment  and  sale  in  execution 
of  decree  "such  personal  ornaments  as,  in  accordance  with  religious  usage, 
cannot  be  parted  with  by  any  woman."  The  Tikka  Sahib  was  not  satisfied 
with  this  provision.  He  represented  that  there  was  no  religious  usage  on  the 
point  except  amongst  Hindus ;  but  that  women  of  other  religions  might  be 
bound  to  keep  these  ornaments  by  a  rule  of  custom  as  strong  as  a  rule  of 
religion.  The  Code  was  not  altered;  no  reply  was  made  to  his  argument ;. 
the  provision  stands.  I  think  the  decision  was  right.  To  admit  proof 
a(  custcHn  as  distinguished  from  religious  usage  on  such  a  point  would 
open  a  wide  door  to  false  evidence  and  might  tempt  debtors  to  load  their 
wives  with  jewellery  in  fraud  of  their  creditors.  The  question  would  arise, 
where  fashion  ended  and  custom  began.  But  the  juridical  interest  of 
the  Tikka  Sahib's  remarks  lies  in  the  implied  query — where,  in  societies 
whose  civilisation  is  less  advanced  than  our  own,  are  we  to  draw  the  line 
between  religion  and  custom?  I  should  widely  overstep  the  limits  of 
this  paper  if  I  were  to  take  up  that  theme  ;  but  I  may  perhaps  say  that  the 
evidence  with  which  I  am  at  present  acquainted  leads  me  to  suggest  that 
custom  really  precedes  religion  properly  so  called :  that  there  are  rules  of 
conduct  and  rules  regulating  some  of  the  chief  relations  of  individuals  to  each 
other  before  myth  and  magic  havelcrystallised  into  a  creedi;  that  religion,  when 
attained,  may  dominate  society  and  a  rule  of  custom  become  indistinguishable 
from  a  rule  of  religion ;  and  that  with  the|severance  of  law  from  religion,  which 
is  one  oi  the  concomitants  of  progress,  the  archaic  separation  between  custom 
and  religion,  or  what  takes  its  place  in  savage  tribes,  is  re-established. 

ilmendment  proposed  by  Dr.  Bashbehari  Ohofe.— In  an  earlier  stage  of  the 
discussions  on  the  Civil  Procedure  Bill  the  Hon.  Dr.  Rashbehari  Ghose  pro- 
posed a  clause  to  enable  two  or  more  persons  interested  to  apply,  subject  ta 
certain  formalities,  to  a  Civil  Court  for  an  order  requiring  the  trustee  of  a 
trust  created  for  public  purposes  of  a  charitable  or  religious  nature  to  supply 
a  detailed  account  of  the  receipts  and  disbursements  in  connection  with  the 
trust  property  feu*  a  period  not  exceeding  three  years  next  preceding  the  date 
of  the  application.  The  Bill  already  gave  power  to  the  Courts  to  direct 
accounts  when  once  a  suit  had  been  instituted ;  but  it  is  not  easy  to  know 
whether  there  has  been  such  a  breach  of  trust  as  could  form  the  solid 
foundation  of  a  suit  until  the  accounts  are  available  for  investigation. 
Dr.  Rashbehari  Ghose's  clause  was  circulated  as  part  of  the  Report  of  the 
Hon.  Mr.  Richards's  Select  Committee  of  August  1907 ;  and  I  am  not  at  all 
surprised  that  it  elicited  a  considerable  amount  of  support.  Suppose  an 
institution — a  kind  of  monastery — where  a  public  kitchen  is  kept,  doles  are 
given  to  the  poor,  travellers  are  lodged  and  fed,  and  worship  is  performed  ;: 
before  Briti^  rule  b^;an  the  lands  around  had  been  given  in  jagir  by  the- 
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raja  of  the  day  to  the  head  of  the  institution;  that  is  to  say,  without 
disturbing  occupancy  or  altering  any  proprietary  title,  the  GoYemment 
share  of  the  produce  in  cash  or  kind  had  been  alienated  in  his  favour.  It 
would  have  been  understood  that  he  was  to  use  the  proceeds  for  his  own 
support  as  well  as  for  that  of  the  charity.  It  happens  that  the  head  of  the 
institution  becomes  corrupted ;  he  is  a  spendthrift,  a  drunkard,  a  debauchee ; 
the  proceeds  of  the  ja^r  are  squandered,  the  charity  is  starved.  His  own 
people  will  not  tell  tales ;  the  peasants,  unless  led,  will  hang  back.  Certainly 
those  who  have  the  courage  and  public  spirit  to  attack  the  evil  deserve  all 
possible  support  The  decision  of  the  Government  is  to  omit  the  clause  from  the 
Code,  but  to  permit  Dr.  Rashbehari  Ghose  to  introduce  a  separate  Bill  to  give 
effect  to  his  views ;  and  his  Bill  will  be  published  and  circulated.  At  present 
Government  do  not  commit  themselves  to  approval  or  disapproval  of  the  pro- 
posal. They  hold  that  the  question  is  one  for  the  communities  interested  and 
that  it  has  not  yet  been  fully  discussed  by  the  leaders  of  these  communities. 
Here  again  the  decision  seems  to  me  to  be  proper.  The  local  governments 
will  be  heard ;  and  they  will  be  able  to  consider  the  evidence  which  their 
district  officers  can  supply  as  to  the  actual  facts  connected  with  the  management 
of  religious  and  charitable  institutions  in  different  parts  of  the  country. 
Such  evidence  could  not  be  collected  or  digested  as  a  mere  part  of  the  pre- 
paration of  an  elaborate  and  comprehensive  measure  like  the  Civil  Procedure 
Code. 

Amendments  proposed  by  the  Select  Committee. — ^It  will  be  remembered 
by  the  readers  of  the  previous  article  on  the  present  subject  that  the  main 
feature  of  the  Bill  was  the  distinction  between  fundamental  principles 
applicable  to  all  Courts  to  be  embodied  in  the  Code  itself  and  alterable  only 
by  legislation,  and  detailed  rules  of  procedure  variable  by  High  or  Chief 
Courts  with  the  assistance  of  Rule  Committees.  It  is  most  satisfactory  to 
find  that  this  distinction  has  been  almost  unanimously  approved  by  local 
governments  and  High  Courts  and  that  there  is  a  general  consensus  of  opinion 
in  fiivour  of  it  The  Select  Committee  found  it  necessary  to  propose  only  a 
very  few  amendments  in  the  Bill  and  Orders  attached — a  striking  testimony 
to  the  thoroughness  of  the  work  done  before  circulation  for  opinion.  The 
amendments  (to  which  several  were  added  without  objection  by  any  one  at 
the  meeting  of  Council)  are,  almost  without  exception,  either  draftsman's 
amendments  or  otherwise  of  an  unimportant  kind;  there  is  only  one 
amendment  on  which  I  need  comment.  As  the  Code  now  stands  a  judge 
of  a  Civil  Court  subordinate  to  a  High  Court  has  been  added  to  the  members 
of  the  Rule  Committee.  The  Bill  provided  that  of  the  three  judges  of  the 
High  Court  called  to  the  Rule  Committee  at  least  one  should  have  served  as 
a  District  Judge  or  (in  the  Punjab  or  Burma)  a  Dhrisional  Judge  for  three 
years.  This  provision  afforded  some  security  that  the  deliberations  of  Rule 
Committees  would  have  the  aid  of  what  is  known  in  India  as  '*  district 
•experience  " — that  is  familiarity  with  the  ideas  and  feelings  of  the  people,  and 
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more  particularly  of  the  peasantry — gained  in  dose  and  daily  contact  with 
them  alike  in  judicial  business  and  the  management  of  a  great  variety  of 
public  afiairs.  A  District  or  Divisional  Judge,  I  may  explain,  would  always 
have  been  at  one  stage  of  his  career  an  executive  officer.  The  security  was 
not,  however,  complete.  A  District  or  Divisional  Judge  who  has  been  long 
in  a  Chief  or  High  Court  is  likdy  to  learn  much,  but  he  may  also  forget 
something.  His  point  of  view  is  apt  to  change.  He  may  become  more  of 
a  lawyer,  less  of  an  administrator.  The  addition  to  the  Rule  Committee  of 
a  District  or  subordinate  Judge  actually  employed  as  such  at  the  time  will 
tend  to  give  better  effect  to  one  of  the  main  objects  of  the  new  Code,  which 
is  to  meet  the  varying  needs  of  a  vast^  diversified  Empire.  It  is  the  officer 
habitually  in  touch  with  the  people  who  will  be  able  to  tell  the  Rule 
Committee  what  points  of  procedure  favour  the  exactions  of  the  underlings 
of  the  Courts,  what  points  enable  the  hungry  crowd  of  petty  practitioners 
to  prolong  proceedings  and  make  money  out  of  their  clients'  ignorance,  and 
what  points  prevent  the  peasants  from  doing  their  own  l^^l  business  for 
themsdves  with  the  aid  only  of  the  petition  writers.  It  may  be  hoped  and 
indeed  expected  that  the  Chief  Justices  or  Chief  Judges  who  make  appoint- 
ments to  Rule  Committees  will  select  District  or  subordinate  Judges  who  will 
be  able  to  help  the  Committees  with  this  kind  of  advice. 

Speeeh  of  fhe  Hon.  Mr.  Ismay.— Personally  I  regard  the  variability  of 
procedure  according  to  locality  as  the  greatest  boon  bestowed  by  the  new 
Code  upon  the  peasant  population.  The  Hon.  Mr.  Ismay,  who  was  one  of 
the  speakers  in  the  final  debate,  possibly  takes  another  view,  though  I  am  not 
sure  that  he  and  I  really  differ  in  opinion.  He  made  indeed  what  appears 
to  me  to  be  the  paradoxical  remark,  that  the  main  reason  why  he  had 
always  warmly  advocated  the  division  into  code  and  rules  was  that  such  an 
arrangement  should,  and  he  hoped  would,  tend  to  promote  uniformity.  It 
might  well  be  asked,  if  the  object  is  uniformity,  why  have  such  an  arrangement 
at  all  ?  But  I  can  recall  a  small  occurrence  of  some  twenty-five  years  ago 
which  enables  me  to  offer  a  plausible  explanation  of  the  apparent  paradox. 
"At  present,"  said  Mr.  Ismay,  "  there  is  scarcely  a  section  of  the  Code  which 
has  not  at  some  time  or  other  been  the  subject  of  conflicting  rulings  for  the 
reconciling  of  which  no  remedy,  short  of  a  legislative  enactment,  is  available. 
One  has  only  to  open  the  pages  of  any  annotated  edition  of  the  Code  in 
order  to  realise  the  extent  of  confusion  which  has  been  developed  by  case 
law  during  the  last  quarter  of  a  century,  and  it  is  unreasonable  to  expect 
the  Legislature  to  intervene  whenever  the  interpretation  of  a  particular  phrase 
gives  rise  to  a  conffict  of  opinion.  I  have  every  confidence  that  under  the 
new  Code  such  a  state  of  confusion  will  no  longer  be  possible."  I  remember 
very  well  that  I  was  present  as  a  spectator  at  the  debate  on  the  Transfer  of 
Property  Act  when  it  was  passed  in  1882,  and  that  Sir  Charles  Crosthwaite, 
who  was  then  Judicial  Commissioner  of  the  Central  Provinces  and  Additional 
Member  of  the  Legislative  Coundl  of  the  Governor-General,  pathetically 
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complained  in  his  speech  that  he,  as  the  single  judge  of  a  Court  in  the  middle 
of  India,  was  habitually  pelted  with  the  conflicting  decisions  of  four  High 
Courts  and  one  Chief  Court ;  and  he  advocated  the  Bill,  which  became  the 
Transfer  of  Property  Act,  on  the  ground,  amongst  others,  of  uniformity. 
The  Hon.  Mr.  Ismay  has  lately  held  the  high  judicial  office  held  at  that 
time  by  Mr.  Charles  Crosthwaite.  Possibly  his  experience  may  have  been 
the  same ;  if  so,  and  if  what  he  means  is  that  the  new  Code  will  go  far  to 
prevent  the  bombardment  of  each  High  Court  by  conflicting  decisions  of 
the  rest,  I  entirely  agree  with  him.  Uniformity  of  enacted  rules  in  difierent 
parts  of  India  is  one  thing :  consistency  of  interpretation  within  the  province, 
and  if  there  is  inconsistency  its  speedy  remedy  within  the  province,  make 
another.  The  new  Code  should  certainly  conduce  with  rapidity  and  efiect 
to  intra-provindal  consistency,  and  the  very  fact  that  each  High  or  Chief 
Court  may  make  its  own  rules,  which  presumably  will  be  suitable  to  its  own 
province,  will  be  a  sufficient  reply  to  an  argument  that  what  is  law  for 
Madras  or  Bombay  or  the  United  Provinces  or  Bengal  should  be  taken  as 
law  also  in  the  Central  Provinces. 

Complflsity  of  fhe  Indian  ProUMn.— Writing  of  India  in  187 1,  Maine 
observed :  ^  "It  is  by  its  indirect  and  for  the  most  part  unintended  influence 
that  the  British  power  metamorphoses  and  dissolves  the  ideas  and  social 
forms  underneath  it ;  nor  is  there  any  expedient  by  which  it  can  escape  the 
duty  of  rebuilding  upon  its  own  principles  that  which  it  unwillingly  destroys." 
The  remark  is  not  in  every  particular  applicable  in  the  present  connection, 
because  both  legislation  and  civil  procedure,  as  understood  in  the  West,  were 
in  India  British  importations.  There  was  no  question  of  unintentionally 
destroying  indigenous  institutions  of  these  descriptions,  for  there  was  nothing 
to  destroy.  Here  then,  it  may  be  said,  is  an  empty  site ;  let  us  build  upon 
it  according  to  our  own  design  as  we  please.  There  could  hardly  be  a  greater 
mistake  than  this :  it  was  committed  int  Lower  Bengal  at  the  time  of  the 
Permanent  Settlement,  and  any  attentive  observer  of  Indian  afiairs  is,  if  he 
has  Indian  experience,  probably  aware  that  the  danger  of  its  repetition  is  no 
unreal  one.  That  "  our  own  principles  " — the  legal  and  political  ideas  of  the 
West — must  largely  influence  us  is  unquestionable.  It  will  have  been  noticed 
in  the  extract  I  made  from  the  speech  of  the  Hon.  Mr.  Richards  that  he 
gave  as  one  of  the  reasons  for  legislation  that  the  Act  of  1877  was  based  on 
English  practice,  which  had  been  altered  since  that  year.  We  shall  not  over- 
look our  own  principles :  there  is  no  fear  of  that.  But  the  problem  is  much 
too  complicated  to  be  successfully  solved  by  any  application  of  our  own 
principles  exclusively.  Maine  denounced  as  chimerical  the  idea  of  recon- 
structing Indian  society  on  a  purely  Indian  model :  in  this  he  was  fully 
justified.  British  rule  has  changed  the  environment  We  cannot  recall  the 
past :  and  those  who  know  best  what  the  past  of  India  was  like  would  be  the 
last  to  wish  it  back  again.  The  task  would  be  a  comparatively  simple  one  if 
■  Vilhgi  CommMmti$s  in  thi  Ernst  mnd  W$st,  p,  28. 
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ve  oould  govern  India  in  accordance  with  the  systems  which  prevailed  before 
our  day ;  and  there  was  in  the  Delhi  Empire  a  certain  system,  though  ill- 
formed  and  most  capriciously  administered,  and  a  better  system  in  many 
Rajput  principalities  of  which,  fortunately,  a  large  number  still  survive.  The 
task  would  also  be  comparatively  easy  if  we  could  govern  simply  in  accordance 
with  the  ideas  and  principles  of  the  West  But  the  extreme  difficulty  of  the 
actual  task  consists  in  this — that  we  have  to  devise  measures,  both  admini- 
strative and  legislative,  suitable  to  India  in  its  changed  environment  and  as 
it  has  been  itsdf  altered  by  the  unceasing  pressure  which  that  environment 
exerts.  To  perform  this  task  adequately  demands  not  only  wide  experience 
of  the  country,  but  efforts  of  constructive  imagination  which  tax  to  an  unusual 
degree  the  capacity  of  statesmanship.  It  would  be  an  error  to  suppose  th^t 
*^  TOllft'^l  ^"^  g^v^al  mndition  of  India  was  stationary  before  our  day.  We 
appeared  upon  the  scene  when  therg^had  been  a  double  religious  revival 
-^ikh  an9  Hindu — against  Muhammadanism,  when  the  movement 
towards  a  feudalstote  of  societir  had  been  accelerated  by  the  downfall  of  the 
Delhi  Kmpire,  when  tw9  y^t  rommunitieg — ^the  Sikhs  a'n3  ihe  Mahrattas — 
were  showing  signs  of  nascent  national  life.  What  we  now  have*  to  do  is  to 
dagnose  the  normal'pibliticarand  social  tendencies  of  Indian  races  and  to 
add  to  that  diagnosis  an  estimate,  most  difficult  to  frame,  of  the  fluctuations, 
expansions,  and  contractions  of  those  tendencies  under  the  changed  conditions 
of  a  new  Empire.  It  is  as  though  a  diversion  of  the  seething  flood  of  some 
great  river  had  been  effected  by  physical  causes,  more  or  less  foreseen,  but  had 
happened  before  we  had  completely  prepared  a  system  of  canals  and  large 
and  smaU  distributaries  to  metamorphose  threatened  havoc  into  fertility  and 
abundance.  Damage,  however,  is  continuously  being  repaired  as  we  get  to 
know  the  commanded  area  better;  and  the  original  rough  alignments  are 
constantly  being  improved. 

Aatidpatioiis  of  the  Workiiig  of  fhe  Haw  Coda.— As  for  the  new  Code  of 
Civil  Procedure  we  may  consider  two  great  classes — the  educated  Indians  and 
the  peasantry,  I  will  say  nothing  here  of  the  defects  of  the  Western  system 
of  education  in  India,  which  stands  at  least  as  much  in  need  of  reform  as  the 
system  of  education  in  the  British  Isles.  I  will  only  say  that  whatever  may 
be  the  defects  of  the  Western  system  in  India,  it  will  have  sufficed  to  enable 
those  who  enter  on  the  legal  profession  to  understand  and  administer  the  new 
Code.  Educated  Indians  will,  I  think,  appreciate  it  In  their  case  the  change 
in  the  past  hundred — nay,  in  the  past  fifty — years  is  enormous.  They  live 
in  a  new  atmosphere ;  they  are  sustained  by  a  novel  sort  of  mental  food ;  and 
it  is  a  deliberate  understatement  of  the  case  to  say  that  their  powers  of 
wholesome  assimilation  vary  greatly.  It  is  the  fashion  to  assert  that  this 
alteration  of  mental  condition  is  confined  to  the  merest  fraction  of  the 
peculation ;  and  that  the  peasantry  remain  unchanged.  It  is  quite  true 
that  those  who  have  partaken  of  Western  learning  are  few  in  comparison  with 
the  millions  of  ignorant  tillers  of  the  soil.    But  speaking  of  my  own  part  of 
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India  I  may  say  that  it  is  not  quite  true  diat  the  peasantry  are  unchanged. 
A  new  generation  has  arisen  which  remembers  less  vividly  than  that  which 
has  passed  away  the  deliverance  from  serious  tyranny  and  habitual  plundering^ 
and  war.  The  law  courts  are  an  educational  instrument  of  greater  strength 
and  wider  operation  than  the  schools  and  universities.  There  is  a  growing 
sense  of  individual  right  and  of  equality  before  the  law.  All  the  more 
necessary  is  it  that  the  peasantry  should  have  confidence  that  their  wants 
will  be  met,  their  feelings  S3rmpathetically  considered,  and  their  grievances 
redressed.  For  these  purposes  it  is  the  officers  possessing  district  experience 
who  are  their  guardians  and  representatives.  The  working  of  the  new  Code, 
so  far  as  it  will  tend  to  the  advantage  of  the  peasantry,  vriU  depend  mainly 
upon  the  exertions  of  officers  with  district  experience  who  will  be  members  of 
the  Rule  Committees,  and  upon  the  vigilance  of  district  officers  generally 
who  will  be  able  to  bring  material  points  to  the  notice  of  the  Committees. 
Heretofore  district  officers  have  perhaps  felt  that  to  urge  omissions  or 
simplifications  which  would  tend  to  restore  the  practice  of  early  days  after 
annexation,  would  merely  ¥raste  their  time,  because  nothing  could  be  done 
without  legislation  for  the  whole  of  India.  That  practice,  so  far  as  the 
peasants  were  concerned,  was  such  as  to  enable  them  largely  to  conduct 
their  own  legislation.  The  case  difiers  materially  now  that  amendments  can 
be  made  by  provincial  Committees  of  provincial  experience  in  Court  rules  of 
provincial  application.  District  officers  thus  haveitheir  opportunity.  There 
will  be  opposition,  and  to  what  extent  they  will  use  their  opportunity  remains 
to  be  seen.  But  it  is  not  too  much  to  say  that  unless  district  experience  is 
brought  to  bear  on  the  deliberations  of  the  Rule  Committees,  the  chief  ad- 
vantage of  the  Bill  for  the  peasantry  will  be  lost. 
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THE    NEW    GERMAN    STATUTE    AS    TO 
CHEQUES. 

[Contributed  by  Ernest  J.  Schuster,  Esq.,  LL.D.] 

€taiiend  Observations. — The  custom  of  keeping  accounts  with  bankers  and 
using  cheques  as  means  of  payment  exists  to  a  much  larger  extent  in  the 
United  Kingdom  and  the  United  States  of  America  than  on  the  European 
Continent  This  explains  the  somewhat  backward  state  of  the  Continental 
law  on  this  subject  The  French  statute  of  1865  relating  to  cheques,  as 
amended  in  1874,  the  Belgian  statute  of  1873,  and  the  provisions  of 
the  Italian  Commercial  Code  on  the  same  subject  (Arts.  339-45)  are  all 
very  incomplete.  The  rules  contained  in  the  Swiss  Code  of  Obligations 
(Arts.  830-37)  and  in  the  Danish  statute  of  1897  are  somewhat  fuller, 
bat  they  have  not  stood  the  test  of  an  extensive  practical  experience.  In 
Gennany  the  wish  to  popularise  the  use  of  cheques  has,  for  a  considerable 
period,  induced  bankers  and  others  to  foster  legislation  on  the  subject,  more 
particularly  as  the  law  applicable  to  documents  taking  the  form  of  cheques 
was  uncertain  and  to  a  considerable  extent  dependent  on  State  Law  (see 
Art  17  of  the  statute  of  1897  introducing  the  New  German  Commercial 
Code). 

Notwithstanding  this  fact,  the  attempts  made  in  188^  and  1892  to  induce 
tiie  Imperial  L^slature  to  pass  a  law  on  cheques,  on  the  basis  of  a  draft 
prepared  by  Dr.  Koch,  the  eminent  President  of  the  German  Imperial  Bank, 
proved  abortive,  and  it  was  only  after  Austria  had  (in  1906)  enacted  a  statute 
<m  the  subject  that  the  matter  was  taken  up  seriously  and  brought  to  a 
successful  issue.  The  £Eict  that  Austria  was  first  in  the  field  had  the  effect  of 
hampering  the  German  legislator  to  a  certain  extent,  inasmuch  as  it  would 
have  been  very  undesirable  that  there  should  be  any  substantial  differences 
between  the  laws  of  the  two  countries.  This  circumstance  had  some 
advantage,  as  it  caused,  or  at  any  rate  iiEurilitated,  the  elimination  of  some 
very  objectionable  provisions  contained  in  the  Government  draft,  but  on 
the  other  hand  it  helped  to  perpetuate  some  essential  differences  between 
Continental  law  on  the  one  side,  and  British  and  American  law  on  the 
other  side.  The  last  mentioned  systems  of  law  prevail  in  countries  in 
which  cheques  have  for  a  considerable  period  been  a  familiar  and  popular 
institution,  and  they  have  on  the  whole  proved  eminently  satisfactory.    It 
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remains  to  be  seen,  whether  the  many  deviations  from  these  systems  of 
law  which  are  to  be  found  in  Austrian  and  German  statutes  will  not 
somewhat  hinder  the  attainment  of  the  main  object  for  which  they  were 
included ;  but  commercial  intercourse  generally  accepts  the  law  as  it  stands 
and  tries  to  accommodate  itself  to  its  deficiencies.  The  following  observa- 
tions refer  to  some  of  the  principal  distinctive  features  of  the  German 
statute. 

Essential  Bequiremmiti  of  COiaquef.— Under  British  law  every  bill  payable 
on  demand  drawn  on  a  banker  is  deemed  a  cheque;  under  the  German 
statute  (s.  i)  an  order  to  pay  on  demand,  whether  drawn  on  a  banker  or 
not,  is  not  deemed  a  cheque  unless  it  complies  with  each  of  the  following 
requirements :  (a)  it  must  be  described  as  a  cheque  in  its  text ;  (d)  it  must 
contain  an  indication  as  to  the  place  of  issue ;  (c)  it  must  request  the  drawee 
to  pay  its  amount  ''  out  of  funds  standing  to  the  drawer's  credit"  The 
absence  of  these  indications  on  British  and  American  cheques  has  never 
caused  any  doubt,  difficulty,  or  inconvenience,  and  the  reasons  for  making 
them  essential  requirements  were  of  a  purely  theoretical  nature.  From  the 
point  of  view  of  those  who  desire  to  facilitate  the  use  of  cheques  it  would, 
in  the  writer's  opinion,  have  been  desirable  to  follow  the  British  and 
American  example. 

Bequirement  as  to  Drawee  being  a  Banker.— The  German  statute  directs 
that  the  drawee  of  a  cheque  payable  in  Germany  shall  be  a  bank  or  one 
out  of  certain  specified  classes  of  similar  institutions  (s.  2) ;  but  this  is  not 
an  essential  requirement ;  the  disregard  of  the  rule  does  not  invalidate  the 
document,  but  only  has  the  effect  of  excluding  the  exemption  from  the  ad 
valorem  stamp  duty  chargeable  in  respect  of  bills  of  exchange  payable  oa 
demand,  which,  as  a  general  rule,  is  accorded  to  cheques  (see  s.  29).  A 
document,  describing  itself  as  a  cheque  and  complying  with  the  requirements 
referred  to  above,  is  deemed  a  cheque  though  the  drawee  be  neither  a  bank 
nor  a  similar  institution.  Even  as  regards  stamp  duty,  the  rule  as  to  the 
qualification  of  the  drawee  of  a  cheque  does  not  apply  to  cheques  payable 
outside  of  Germany  if  the  country  on  which  the  cheque  is  drawn  does  not 
impose  any  condition  as  to  the  drawee's  qualification  (s.  25).  A  document 
purporting  to  be  a  cheque  payable  in  England,  dravm  on  any  drawee,  not 
being  a  banker,  must  therefore  haVe  the  ad  valorem  stamp  required  in  the 
case  of  bills  of  exchange,  as  English  law  requires  the  drawee  of  a  cheque  to 
be  a  banker ;  but  a  cheque  payable  in  France,  though  not  drawn  on  a  banker, 
is  not  liable  to  German  ad  valorem  stamp  duty,  inasmuch  as  according 
to  French  law  cheques  may  be  drawn  on  persons  not  being  bankers  (see 
Art  I  of  French  Statute  of  1S65). 

BxAAi^n  Duty  as  to  Presentment.— Under  British  law  a  cheque  must 
be  presented  "  within  a  reasonable  time  of  its  issue,"  and  in  determining 
what  is  a  reasonable  time  regard  is  had  "  to  the  nature  of  the  instrument, 
die  usage  of  trade  and  bankers,  and  the  facts  of  the  particular  case  "  (Bills 
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of  Exchange  Act,  18S2,  s.  74).  Under  the  German  statute,  on  the  other 
hand,  hard-and-fast  rules  are  laid  down  for  all  casesi  A  cheque  drawn 
and  payable  in  Germany  must  be  presented  within  ten  days  after  the  date 
oi  issue,  an  additional  day  being  allowed  in  any  case  in  which  the  last  day 
of  the  period  allowed  for  presentment  falls  on  a  Sunday  or  public  holiday. 
In  the  case  of  cheques  payable  outside  of  Germany,  the  period  varies 
between  three  weeks  and  three  months  (see  s.  11  of  the  Statute  and  Order 
of  Federal  Council  dated  March  19,  1908).  The  British  rule,  being  more 
elastic,  seems  to  be  more  convenient.  It  seems  hardly  necessary  that  in 
the  case  of  the  negotiation  of  a  cheque  payable  in  the  place  of  negotiation 
the  person  acquiring  the  cheque  should  be  allowed  to  delay  presentment 
for  ten  days,  while  in  the  case  of  cheques  transmitted  from  place  to  place 
the  period  of  ten  days  may  sometimes  appear  very  short. 

Comaqiienoef  of  OmiMion  to  present  Cheque  within  the  Prewnribed 
Pttiod. — Under  British  law  a  person  who  omits  to  present  a  cheque  within 
the  prescribed  period  forfeits  his  right  of  recourse  against  the  indorsers,  but 
the  drawer,  or  the  person  on  whose  account  the  cheque  was  drawn,  is 
in  such  a  case  discharged  only  in  so  far  as  he  had  suffered  any  damage 
throng  the  delay;  moreover,  the  holder  of  the  cheque,  in  so  far  as  the 
drawer,  or  the  person  on  whose  account  the  cheque  was  drawn,  is  discharged 
from  his  liability,  acquires  all  rights  of  the  latter  against  the  drawee.  The 
following  illustration  will  show  the  effect  of  this  rule : 

On  July  I,  1908,  A  pays  a  debt  owing  to  B  by  a  cheque  on  a  London 
banker ;  B  presents  the  cheque  for  payment  on  July  16,  1908,  and  payment 
is  refused  on  the  ground  that  on  the  day  preceding  the  presentment  the 
drawee  had  suspended  payment.  From  the  date  of  the  issue  of  the  cheque 
down  to  the  date  at  which  the  drawee  suspended  payment  A's  crcKiit 
balance  amounted  to  ^200.  B  has  lost  his  right  of  recourse  against  A, 
but  to  the  extent  of  jQioo  he  can  prove  against  the  banker's  estate  in 
lieo  of  A. 

Under  the  German  Statute  (ss.  16,  21)  the  mere  fact  that  the  present- 
ment was  effected  too  late  discharges  the  drawer  as  well  as  the  indorsers ; 
the  holder's  remedy  in  such  a  case  consists  exclusively  in  the  right  to 
claim  from  any  person  whose  liability  is  discharged  any  "unjustified 
baiefit"  (Bereicherung)  which  by  reason  of  such  discharge  has  accrued 
to  such  person  to  the  detriment  of  the  holder  of  the  cheque.  It  will  be 
seen  from  this  that  a  German  holder's  position  is  much  less  favourable  than 
that  of  a  British  holder;  the  latter  does  not  forfeit  his  right  unless  the 
drawer  can  prove  that  he  has  suffered  damage  by  reason  of  the  delay; 
nnder  German  law  the  burden  of  proof  is  transferred  to  the  holder :  unless 
he  can  prove  that  the  loss  of  his  right  of  recourse  confers  an  undue 
advantage  on  the  drawer,  he  has  no  claim  against  the  latter.  Even  where 
the  fiEKrts  are  undisputed  the  German  holder  is  in  a  worse  position.  Assuming 
the  facts  to  be  as  in  the  illustration  given  above,  the  holder  has  no  claim 
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against  the  drawer  unless  the  latter  has  actually  received  a  dividend  out 
of  the  drawee's  estate.  He  can  neither  compel  the  drawer  to  assert  his 
right  against  the  drawee's  estate  nor  claim  a  transfer  of  that  right  to  himself. 
The  popularity  of  cheques  will  not  be  increased  by  the  tmdue  favour  thus 
shown  to  the  drawer  at  the  cost  of  the  holder. 

Bules  as  to  Crosiing  of  Cheques.— The  effect  which  British  law  attaches 
to  a  "general  crossing,"  a  "special  crossing,"  and  a  crossing  with  the 
words  "not  negotiable"  (see  B.E.A.  ss.  76-81)  is  so  weU  known  that 
it  is  unnecessary  to  refer  to  it  specifically.  Under  the  German  statute  the 
only  recognised  mode  of  crossing  consists  in  the  affixing  of  the  words  "  nur 
zur  Verrechnung"  (exclusively  for  set-off  in  account)  on  the  fisice  of 
the  cheque.  A  cheque  bearing  that  indication  may  not  be  paid  in  cash 
and  can  be  discharged  exclusively  by  set-off  {s.  14).  The  set-off  may  be 
effected  by  means  of  entries  in  the  books  of  the  Imperial  Bank,  and  as 
every  banker  in  Germany  keeps  an  account  with  that  bank,  the  result  is 
that  the  German  crossing  has  approximately  the  same  effect  as  a  "  general 
crossing"  under  English  law.  It  is,  however,  strange  that  the  two  other 
modes  of  crossing  referred  to  above,  which  add  materially  to  the  safety 
of  cheques  as  means  of  payment,  should  not  have  been  thought  worthy 
of  adoption.  It  is  also  an  inconvenience  that  die  use  of  a  set  form  of 
words  is  necessary  in  all  cases  under  German  law,  whereas  under  British 
law  two  parallel  transverse  lines  with  or  without  the  words  "and  Company  " 
or  any  abbreviation  thereof  are  sufficient.  Small  traders  who  receive  cheques 
in  payment  of  their  accounts  and  have  to  forwardi  them  by  post  will  be  con- 
siderably inconvenienced  by  the  strictness  of  the  German  rule. 

Aeoeptanoe  or  Oertifioation. — Under  British  law  cheques  are  often 
accepted  by  bankers  not  being  members  of  the  Clearing  House,  with  the 
object  of  rendering  such  cheques  payable  at  the  acceptor's  Clearing  Bank ; 
the  question  whether  such  an  acceptance,  in  the  case  of  a  cheque  payable 
to  tnearer,  contravenes  the  provisions  of  the  Bank  Charter  Act  has  never 
been  raised  nor  has  the  legal  effect  of  the  acceptance  of  a  cheque  been  ever 
discussed  by  a  British  Court  of  law.  In  the  United  States  it  is  customary 
for  bankers  to  "  certify "  cheques  payable  with  them,  and  the  N^otiable 
Instruments  Act  (s.  194),  by  declaring  that  certification  is  equivalent  to 
acceptance,  seems  to  imply  that  the  acceptance  of  a  cheque  has  the  same 
effect  as  the  acceptance  of  an  ordinary  bill  of  exchange.  The  German 
statute,  on  the  other  hand,  declares  (s.  10)  that  an  acceptance  affixed 
to  a  cheque  is  without  any  effect  There  is  much  to  be  said  in  fiivour 
of  the  German  solution  of  the  difficulty. 

BffiMt  of  Forged  Indorsemonts. — Under  British  law  no  title  to  a  cheque 
can  be  derived  through  a  forged  indorsement  (BE. A.  1882,  s.  24).  The 
rule  that  a  banker  who  "in  good  faith  and  the  ordinary  course  of  business *^ 
pays  a  cheque  bearing  a  forged  indorsement  (idid,  s.  60)  protects  the 
banker  paying  such  a  cheque,  but  the  person  to  whom  or  for  whose  benefit 
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die  amount  of  such  a  cheque  is  paid — in  so  far  as  he  cannot  avail  himself 
of  the  provisions  of  s.  82  of  the  B.E.A.  1882  and  of  the  Bills  of  Exchange 
(Crossed  Cheques)  Act,  1906 — is  bound  to  refund  to  the  true  owner  the 
amount  received  by  him  or  credited  to  him.  Moreover,  if  the  true  owner 
has  jcaused  the  drawer  to  stop  payment  of  such  a  cheque  before  it  was 
presented  for  payment,  the  holder,  if  he  cannot  obtain  payment  from  his 
predecessors  in  title,  is  without  a  remedy.  Under  German  law^a  person 
irtio  in  good  faith  and  without  gross  carelessness  acquires  a  cheque  on 
i^ch  there  is  an  outwardly  complete  chain  of  indorsements  acquires  a 
good  tide  notwithstanding  the  fact  that  one  of  the  indorsements  is  forged 
(see  s.  8  of  the  German  statute,  incorporating  ss.  36,  74  of  German  Bill 
of  Exchange  Code).  The  German  system  seemsion  the  whole  more  equitable. 
When  a  cheque  is  stolen,  some  innocent  person  must,  as  a  general  rule,  bear 
the  loss :  the  German  law  imposes  the  loss  on  the  person  from  whom  the 
cheque  is  stolen ;  the  British  law,  on  the  other  hand,  imposes  the  loss  on 
any  person  who,  having  acquired  the  cheque  subsequent  to  the  forgery,  is 
nnaUe  to  obtain  repayment  from  his  predecessor  in  title.  As  precautions 
may  be  taken  against  theft,  but  as  no  precautions  can  possibly  enable 
a  person  who  acquires  a  cheque  to  discern  whether  all  the  indorsements 
dieieon  are  genuine,  it  seems  more  just  that  the  person  from  whom  the 
cheque  is  stolen  should  be  the  sufferer. 

Srospeets  as  to  Popularisation  of  Cheques.— The  introduction  of  a 
uniform  law  as  to  cheques  in  the  German  Empire  will  no  doubt  in  some 
degree  encourage  the  use  of  cheques,  but  it  cannot  be  expected  that  the 
progress  in  this  direction  will  be  very  rapid.  Cheques  cannot  be  used 
except  by  persons  keeping  banking  accounts,  nor  are  they  readily  accepted 
kk  disdiarge  of  debts  by  persons  not  accustomed  to  receive  them.  The 
habits  of  the  residents  of  a  country,  as  to  the  keeping  of  banking  accounts 
and  as  to  giving  receipts  in  exchange  for  substitutes  for  money,  are  not 
dianged  at  the  bidding  of  the  legislature,  but  as  time  goes  on  useful 
iDstitations  are  gradually  recognised  as  such,  and  their  rea^nitiom  is 
assisted  by  the  existence  of  clear  and  equitably  legal  rules  relating  to  such 
mstitutions. 
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In  view  of  the  recent  controversy  and  difiference  of  opinion  between  lawyers 
of  eminence  as  to  the  doctrine  of  Roman-Dutch  law  with  regard  to  nudum 
piutum  and    "lawful  cause,"  we    print    in  full   the    following    interesting 
judgments  of  the  Supreme  Court  of  Ceylon  dealing  with  this  question  which^ 
we  have  received  from  the  Colonial  Secretary  at  Colombo: 

Lipton  V.  Buchanan  et  al.,  District  Court  Colombo,  No.  1462 1. 

The  two  defendants  were  at  one  time  trading  in  partnership  under  the  name 
and  style  of  Buchanan,  Frazer  &  Co.,  and  they  then  became  indebted  to  the  plaintiff 
in  Rs.  15,259.96.  The  partnership  was  dissolved  by  mutual  consent  and  a  receiver 
was  appointed  to  recover  the  assets.  Thereafter  the  second  defendant,  through 
the  receiver,  paid  the  plaintiff's  attorney  one-half  of  the  above  debt  and  received 
from  him  in  writing  the  following  undertaking : 

*'  In  consideration  of  my  having  received  from  Mr.  S.  D.  Young,  the  receiver 
of  the  late  firm  of  Buchanan,  Frazer  &  Co.,  the  sum  of  Rs.  7,629.98  contributed 
by  you  as  your  half  share  of  the  debt  owed  by  that  firm  to  me,  I  hereby  undertake 
that  I  will  not  take  any  steps  against  >you  personally  for  the  recovery  of  the 
balance  of  the  amount  due  by  the  aforesaid  firm  until  I  have  ejchausted  every 
possiUe  means  of  recovery  against  your  late  partner,  Mr.  D.  R.  Buchanan." 

At  the  date  of  this  undertaking  the  first  defendant  was  possessed  of  ample 
means  to  pay  his  debts.  The  plaintiff,  however,  delayed  to  take  any  steps  against 
the  first  defendant  for  more  than  a  year,  and  in  the  meantime  the  first  defendant 
contracted  fresh  debts,  and  his  property  was  exhausted  in  the  payment  of  his 
debts  except  that  due  to  the  plaintiff. 

The  plaintiff  in  the  present  action  sued  both  the  defendants,  and  claimed  that 
they  be  jointly  and  severally  condemned  to  pay  him  the  balance  sum  of  Rs.  7,629.98. 

The  second  defendant  pleaded  that  the  plaintiff's  delay  was  a  breach  of  tiie 
above  agreem^t  and  that  he  was  not  therefore  liable. 

The  District  Judge  who  tried  the  case,  held  (l)  that  the  agreement  was 
governed  by  the  English  law  and  inoperative  for  want  of  consideration ;  (2)  that 
even  if  the  Roman-Dutch  law  applied,  it  was  equally  inoperative  for  want  of 
consideration  ;  and  (3)  that  the  delay  on  the  part  of  the  plaintiff  did  not  constitute 
a  breach  of  the  agreement ;  and  entered  judgment  for  the  plaintiff  as  prajred. 

The  second  defendant  appealed  to  the  Supreme  Court,  and  the  case  was  argued 
before  Justices  Wendt  and  Middleton,  who  delivered  the  following  judgments  : 

Wendt  J. :  The  facts  out  of  which  this  appeal  arises  are  as  follows :  The 
defendants,  Buchanan  and  Frazer,  carried  on  business  in  partnership  tmder  the 
style  of  Buchanan,  Frazer  &  Co.  until  the  year  1896,  when  the  partnership  was 
dissolved  by  a  decree  of  the  District  Court,  which  appointed  a  receiver  of  the 
partnership  business.    The  partnership  had  incurred  a  debt  of  Rs.  15,259.96  to 
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the  plaintiff,  and  on  May  5,  1899,  the  defendant  Frazer,  recognising  his  liability  in 
the  winding-up  to  contribute  one-half  of  this  sum,  paid  to  the  receiver  Rs.  7,629.98, 
which  the  receiver  paid  over  to  plaintiff  on  account  of  the  firm's  indebtedness. 
On  the  same  day  the  plaintiff  wrote  to  Frazer  the  letter  B  i,  which  is  in  the 
following  terms: 

"Gordon  FkAZER,  Esq. 

"  Dear  Sir, — lui  consideration  of  my  having  received  from  Mr.  S.  D.  Young, 
the  receiver  of  the  late  firm  of  Buchanan,  Frazer  &  Co.,  the  sum  of  Rs.  7,629.98 
contributed  by  you  as  your  half  share  of  the  debt  owed  by  that  firm  to  me,  I 
hereby  undertake  that  I  will  not  take  any  steps  against  you  personally  for  the 
recovery  of  the  balance  of  the  amount  due  by  the  aforesaid  firm  until  I  have 
exhausted  eveiy  possible  means  of  recovery  against  your  late  partner,  Mr.  D.  R. 
Buchanan. 

*' Yours  faithfully, 
"Thos.  J.  LiPTON, 
**By  his  attorney,  S.  Jeffery." 

No  further  payment  having  been  made,  the  plaintiff,  on  February  23,  1901, 
commenced  this  action  against  both  Buchanan  and  Frazer  to  recover  the  remaining 
moiety  of  their  firm's  debt,  viz.  Rs.  7,629.98.  The  first  defendant  pleaded  a  set- 
off, admitting  a  net  balance  to  be  due  of  Rs.  2»303.i5,  and  also  pleaded  the 
Oidinance  of  Limitations.  He  has  not,  however,  appealed  against  the  decree 
which  was  passed  for  plaintiffs  claim  in  full.  (I  may  note  in  passing  that  the 
decree  should  have  been  for  Rs.  6,538.70  only,  the  plaintiff  having  in  his  replication 
limited  his  claim  to  that  sum.)  The  second  deifendant  in  defence  set  up  the 
undertaking  contained  in  plaintiffs  letter  B  i,  averring  that  plaintiff  had  failed  to 
take  any  steps  whatever  against  the  first  defendant  for  the  recovery  of  the  debt, 
and  in  the  alternative  claimed  damages  for  breach  of  the  said  agreement.  The 
learned  additional  District  Judge  held  that  the  effect  of  the  agreement  must  be 
determined  by  English  law,  and  not  by  Roman-Dutch  law;  that  it  was  bad  for 
want  of  consideration,  the  payment  by  Frazer  of  a  debt  which  he  owed  being 
no  consideration,  and  that,  moreover,  such  consideration  as  was  constituted  by 
the  payment  had  been  past  at  the  date  of  the  agreement  He  further  held  that 
plaintiff  had  committed  no  breach  of  it :  he  had  tried  various  means  amicably  to 
recover  the  debt,  and,  these  failing,  had  been  obliged  to  come  to  Court.  He  might, 
in  fact,  say  he  was  still  carrying  out  the  terms  of  the  agreement  He  was  obliged 
to  sue  Frazer  also,  or  he  would  have  lost  all  remedy  against  him,  and  he  might, 
on  recovering  judgment,  still  enforce  it  against  Buchanan  in  the  first  instance, 
and  resort  to  Frazer  in  the  event  only  of  nothing  being  so  recovered.  Judgment 
was  therefore  given  for  the  plaintiff^  and  the  defendant  Frazer  has  appealed. 

As  regards  the  law  applicable  to  the  case,  I  think  the  District  Judge  was 
wrong.  He  gives  no  reasons  for  his  opinion,  but  I  gather  that  he  relied,  as 
respondent's  counsel  before  us  did,  on  the  Ordinance  No.  22  of  1866,  which 
enacted  that  "in  all  questions  or  issues  which  may  hereafter  arise,  or  which 
may  have  to  be  decided  in  this  Colony  with  respect  to  the  law  of  partnership  .  .  . 
the  law  to  be  administered  shall  be  the  same  as  would  be  administered  in  England 
in  the  like  case,  at  the  corresponding  period,  if  such  question  or  issue  had  arisen 
or  had  to  be  decided  in  England,  unless  in  any  case  other  provision  is  or  shall 
be  made  by  any  ordinance  now  in  force  in  this  Colony  or  hereafter  to  be  enacted.** 
The  question  here  raised  is  not  one  *•  with  respect  to  the  law  of  partnerships." 
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It  does  not  arise  among  partners  or  betvreen  partners  and  a  third  party.  It  is 
between  two  individuals.  It  is  admitted  that  Frazer  owed  plaintiff  a  debt,  and 
the  question  regards  the  validity  of  an  agreement  not  to  recover  that  debt  The 
fact  that  that  debt  arose  out  of  plaintifl's  dealing  with  Frazer  and  his  partner 
does  not  affect  the  point.  I  think  the  English  law  is  excluded,  and  that  the 
Roman-Dutch  law,  as  the  common  law  of  the  country,  is  the  law  which  should 
be  applied.  ^^ 

According  to  that  law,  then,  even  assuming  the  agreement  was  nudum  pactum^ 
it  would  yet  support  an  action.  The  maxim  of  the  Roman  law— ^^  nudo  pacta 
non  oritur  actio — did  not  obtain  in  the  Roman-Dutch  law. 

Voet  (2,  14,  9)  says  that  nude  pacts  made  in  earnest  and  with  a  deliberate  mind 
give  rise,  equally  with  contracts,  to  an  action.  Grotius  (3,  i,  52)  says  it  viras  the 
rule  and  practice  that  all  promises  based  upon  any  reasonable  cause  gave  a  right 
both  of  action  and  of  exception  (Maasdorp's  Translation,  ist  ed.  p.  304), 

Van  der  Keesel,  dealing  with  this  passage,  says  :  "A  promise  which  is  not 
founded  on  a  just  causa  debendi  does  not  give  a  right  of  action,  although  in  other 
respects  the  action  is  maintainable  as  a  nudum  pactum  ** 

Groenewegen,  De  Leg.  Abr.  (ad  Cod.  2.  3),  lays  it  down :  *•  Moribus  nostris  ex 
nudo  pacto  non  solum  exceptionem  sed  et  actionem  competere  constat." 

Van  der  Linden  (i,  14,  1)  prescribes  the  following  conditions  as  necessary  for 
the  existence  and  validity  of  perfect  obligations:  (i)  a  lawful  source  {causa)\ 
(2)  competent  parties ;  (3)  a  thing  capable  of  being  the  subject  of  an  obligation. 
He  then  (section  2)  states  the  most  general  source  of  obligations  to  be  contracts, 
and  dealing  with  the  grounds  of  their  invalidity  says  :  "  Contracts  are  also  vend 
when  made  without  any  ccMsa  whatsoever,  or  on  a  false  ccatsa^  or  on  a  causa  which 
is  contrary  to  justice,  bona  fides  or  bond  mores,"* 

Causa  denotes  the  ground,  reason,  or  object  of  a  promise,  giving  such  promise 
a  binding  effect  in  law.  It  has  a  much  wider  meaning  than  the  English  term 
<*  consideration,"  and  comprises  the  motive  or  reason  for  a  promise,  and  also  purely 
moral  consideration.  (See  a  learned  note  by  the  translator  at  p.  28  of  Kotze's 
Van  Leeuwen,  vol  il,  where  the  subject  is  discussed  at  length.) 

In  the  present  instance  there  was  a  lawful  causa  for  theiagreement.  The  creditor 
recognised  that  although  the  entire  debt  might  be  exigible  from  either  partner, 
yet  between  themselves  each  was  liable  for  one  half  only.  A  receiver  was  in 
possession  of  the  firm's  assets,  which  had  not  enabled  him,  in  spite  of  the  winding 
up  being  three  years  old,  to  pay  the  plaintiff  anything  at  all.  The  defendant 
Frazer  thereupon  came  forward  and  paid  half  the  debt,  presumably  saving  the 
plaintiff  further  delay  and  trouble,  and  the  plaintiff  in  return  promised  not  to 
proceed  against  Frazer  for  the  balance  until  Buchanan  had  been  completely 
excused.  It  may  be  that  according  to  English  law  there  was  no  consideration 
for  this  promise,  but  I  certainly  think  that  according  to  our  common  law  it  was 
supported  by  a  sufficient  causa.  Suppose  that,  instead  of  merely  making  further 
action  against  Frazer  dependent  on  a  certain  condition,  the  plaintiff  had,  upon 
receiving  the  payment,  absolutely  released  him  from  the  balance  of  the  debt ; 
he  could  not  thereafter  have  been  sued  for  it.  That  was  laid  down  by  this  Court 
in  Wikramasekara  v.  Tatham  (Grenier,  1873,  D.C.  p.  31)  and  has  always  been 
accepted  as  good  law.  Why  then  should  not  the  lesser  promise  be  equally  binding 
on  the  plaintiff? 

The  next  question  is,  whether  plaintiff  has  fulfilled  the  condition  precedent  to 
further  recourse  against  the  defendant  Frazer.  Has  be  exhausted  every  possible 
means  of  recovery  against  Buchanan  ?  And  here  it  is  said  that  this  very  action, 
being  a  proceeding  by  which  Buchanan  may  be  compelled  to  pay,  is  a  step  towards 


Digitized  by 


Google 


NUDUM  PACTUM  IN  ROMAN-DUTCH  LAW.  87 

eaduuating  every  possible  means  of  recovery  against  him,  and  cannot  therefore 
be  objected  to  by  Frazer.  But  this  contention  I  consider  unsound.  If  it  were 
otherwise,  plaintiff  might  wait  twenty  years  without  setting  the  law  in  motion 
against  Buchanan,  perhaps  occasionally  accepting  payment  of  a  few  rupees  from 
him,  just  sufficient  to  avoid  prescription,  and  then  come  against  the  appellant,  who 
would  be  without  defence.  That  surely  was  not  the  meaning  of  the  agreement 
contained  in  letter  B  i.  Its  terms  could  not  have  been  stronger :  plaintiff  is  to 
exhaust  all  possible  means  of  recovery  against  Buchanan.  Surely  that  meant  that 
plaintiff  was  to  act  promptly,  within  a  reasonable  time ;  that  he  was  not  to  delay 
ODtil  the  condition  intended  for  Frazer's  protection  became  meaningless  and 
nugatory  by  jBuchanan  wasting  his  substance  and  becoming  insolvent  That  is 
just  what  happened.  At  the  date  of  the  agreement  he  was  quite  solvent.  He 
owned  the  property  called  the  Maddema  Mills,  which  nearly  two  years  later  and 
a  month  after  the  commencement  of  this  action  was  sold  for  Rs.  82,500,  and  after 
satisfying  the  mortgagees  left  a  balance  of  Rs.  12,890.49.  It  may  be  true  that 
plaintiff  could  not  without  obtaining  a  judgment  attach  this  property.  Why  then 
did  he  not  proceed  to  obtain  a  judgment  ?  The  appellant  repeatedly  pressed  him 
to  takst  the  necessary  steps  to  realise  his  debt  out  of  the  mills,  and  doubtless 
Fhuer  would  then  have  raised  no  objection  to  being  sued  along  with  Buchanan, 
if  that  was  a  formality  necessary  in  law  to  preserve  plaintiffs  ultimate  right  of 
lecourse  against  him  in  terms  of  the  agreement.  But  no  action  was  brought.  The 
excuse  offered  is  that  Buchanan  in  March  1900  wrote  to  plaintiff's  proctors  the 
letter  P  i  authorising  them  out  of  the  proceeds  of  the  sale  of  Maddema  Mills,  after 
satisfying  the  mortgagees,  to  pay  plaintiff  his  half  share  of  Buchanan,  Frazer  & 
Co/s  debt,  '*  less  the  amounts  due  to  me  on  the  Hunt  general  and  advertisement 
accounts  rendered."  Besides  the  fact  that  this  letter  is  dated  ten  months  after  the 
agreement  in  question,  it  affords  no  valid  excuse  for  plaintiffs  delay.  For  the  Hunt 
general  and  advertisement  accounts,  which  were  and  are  disputed  by  plaintiff^  and 
which  Buchanan  has  in  this  action  not  attempted  to  substantiate,  amounted  to 
Ks.  5,326.83,  and  the  authority  to  pay  could  therefore  only  apply  to  the  balance  of 
plaintiffs  claim,  viz.  Rs.  2,303.05,  and  could  not  excuse  the  delay  in  enforcing  the 
daim.  In  fact,  plaintiffs  {voctors  tried  to  induce  Buchanan  to  withdraw  the  quali- 
fication relating  to  his  counterclaim,  but  failed.  The  authority,  such  as  it  was^ 
was  thereafter  verbally  withdrawn  by  Buchanan  at  some  unascertained  date  before 
the  sale,  and  the  net  iMdance  of  the  proceeds  of  the  sale  was  applied  in  paying  his 
unsecured  creditors.  Buchanan  has  left  the  island  an  insolvent,  and  Frazer,  if 
condemned  in  this  action,  has  no  prospect  of  recovering  contribution  from  him. 

For  these  reasons  I  think  that  plaintiff  has  not  fulfilled  the  condition  entitling 
him  to  recover  his  claim  from  the  appellant,  and  that  it  is  no  longer  in  his  power 
to  fulfil  it    The  action  therefore  fails,  and  I  would  allow  the  appeal  with  costs. 

MiDDLETON  J. — I  have  had  the  advantage  of  reading  my  brother  Wendt's 
judgment,  and  as  he  has  fully  set  out  the  facts  it  is  needless  for  me  to  recapitulate 
them.  As  I  queried  during  the  argument,  and  think  now,  this  is  not  a  question 
with  respect  to  the  law  of  partnership,  which  would  oblige  us  under  Ordinance 
No.  22  of  1866  to  apply  the  English  law. 

The  question  here  is,  whether  the  second  defendant  is  protected  from  the 
action  of  the  plaintiff  by  the  terms  of  a  letter  written  by  the  plaintiffs  agent  at 
second  defendant's  request  ? 

On  one  construction  of  that  letter  the  second  defendant  could  be  sued  on 
his  admitted  liability  as  a  former  partner  of  the  first  defendant,  on  another  he 
could  not 

The  construction  does  not  depend  on  any  question  of  partnership,  but  on  a 
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consideration  of  certain  facts  showing  whether  or  not  the  plaintiff  "  has  exhausted 
every  possible  means  of  recovery  "  against  the  second  {si^  defendant 

The  plaintiff  and  defendant  are  not,  nor  ever  have  been,  partners,  and  the  fact 
that  second  defendant  was  at  one  time  a  partner  with  the  first  defendant  raises 
no  question  that  I  can  see  with  respect  to  the  law  of  partnership  which  would 
affect  the  plaintiffs  right  to  sue  the  second  defendant  as  governed  by  the  letter 
in  question. 

I  agree,  therefore,  with  my  brother,  that  the  learned  additional  District  Judge 
was  wrong  in  applying  the  English  law  to  the  case,  and  concur  in  my  brother's 
view  of  the  Roman-Dutch  law  as  applicable  to  this  case,  and  his  conclusion  that 
the  plaintiff  has  not  fulfilled  the  conditions  entitling  him  to  recover  his  claim  from 
the  second  defendant. 

The  appeal  must  therefore  be  allowed  with  costs. 

Preparatory  to  an  appeal  to  His  Majesty  in  Council,  the  case  was  heard  in 
review  by  the  Supreme  Court,  consisting  of  Sir  Joseph  T.  Hutchinson,  Chief 
Justice,  Mr.  Justice  Wendt,  and  Mr.  Justice  Middleton,  and  the  following  judgments 
were  delivered  by  their  lordships  : 

Hutchinson  C.  J. :  This  is  a  hearing  in  review  before  appeal  to  His  Majesty 
in  Council.  The  appellant  is  the  plaintiff,  who  sued  Buchanan  and  the  respondent 
Frazer,  to  recover  a  debt  due  to  him  from  the  late  partnership  firm  of  the  two 
defendants.  The  firm  was  admittedly  indebted  to  the  plaintiff  at  the  time  of  its 
dissolution  in  1896  in  the  sum  of  Rs.  15,259.76.  One  half  of  the  debt^was  paid 
by  Frazer,  and  the  action  was  brought  to  recover  the  other  half.  The  defence  set 
up  by  Frazer  was  that  at  the  time  when  he  paid  the  one  half  of  the  debt  on 
^^y  5t  1S991  ^®  plaintiff,  in  consideration  of  his  making  the  payment  out  of  his 
own  private  funds,  made  the  following  agreement  with  him : 

"4,  Princb  Street,  CoLoifBO, 
*^Mays,  1899. 
«  Gordon  Frazer,  Esq. 

<'  Dear  Sir, — In  consideration  of  my  having  received  from  Mr.  S.  D.  Young, 
the  receiver  of  the  late  firm  of  Buchanan,  Frazer  &  Co.,  the  sum  of  Rs.  7,629.98» 
contributed  by  you  as  your  half  share  of  the  debt  owed  by  that  firm  to  me,  I 
hereby  undertake  that  I  will  not  take  any  steps  against  yon  personally  for  the 
recovery  of  the  balance  of  the  amount  due  by  the  aforesaid  firm  until  I  have 
exhausted  every  possible  means  of  recovery  against  your  late  partner,  Mr.  D.  R. 
Buchanan. 

"  Yours  faithfully, 

"  ThOS.  J.  LiPTON. 

"  By  his  attorney,  S.  Jeffery." 

And  Frazer  pleaded  that  the  plaintiff,  in  breach  of  that  agreement,  took  no 
steps  for  the  recovery  of  the  moiety  due  by  Buchanan ;  and  that  Buchanan  was 
thereby  enabled  to  dispose  of  valuable  property  belonging  to  him  which  would 
otherwise  have  been  available  for  the  debt 

The  issues  for  decision  by  the  District  Judge  were : 

(4)  Did  the  plaintiff  in  fact  make  the  alleged  agreement,  land,  if  so,  was  \i 
valid  in  law  ? 

(5)  If  so,  did  the  plaintiff  commit  a  breach  of  it  ? 

(6)  What  damages  has  Frazer  sustained  by  the  breach  ? 

The  District  Judge  found  that  the  agreement  was  made,  but  he  held  that  in 


Digitized  by 


Google 


NUDUM  PACTUM  IN  ROMAN-DUTCH  LAW.  89 

the  matter  of  such  agreements  (meaning,  I  think,  partnership  agreements)  we  are 
not  governed  by  the  Roman-Dutch  law,  but  by  the  English  law;  and  that  by 
the  rale^  of  English  law  this  agreement  was  not  binding  for  want  of  consideration ; 
and  he  gave  judgment  against  the  defendants  jointly  and  severally  for  the  amount 
claimed.  On  appeal  by  Frazer  to  the  Supreme  Court  Wendt  J.  and  Middleton  J. 
set  aside  the  judgment  of  the  District  Court  as  against  Frazer.  They  held  that 
the  law  applicable  to  the  agreement  was  the  Roman-Dutch  law;  that  according 
to  that  law  the  agreement  was  not  void  for  want  of  consideration ;  and  that  the 
plaintiff  did  not  carry  out  his  part  of  the  agreement,  and  therefore  could  not 
recover  against  Frazer. 

I  think  that  the  law  applicable  to  the  agreement  is  the  Roman-Dutch  law  of 
this  Colony ;  there  is  here  no  "  question  or  issue  ....  to  be  decided  with  respect 
to  the  law  of  partnerships."  And  I  agree  with  the  judgment  now  under  review 
that  there  was  a  lawful  causa  for  the  agreement.  So  that  the  only  question  that 
remains  is  whether  the  plaintiff  "exhausted  every  possible  means  of  recovery 
against  Buchanan."  I  think  it  is  proved  that  he  did  not  I  need  not  recapitulate 
the  reasons  given  by  Wendt  J.  in  his  judgment  now  under  review  for  coming  to 
this  conclusion.  I  agree  with  him,  and  think  that  this  iq>peal  should  be  dismissed 
with  costs. 

Wendt  J.:  I  agree  with  the  rest  of  the  Court  in  thinking  that  the  judgment 
under  review  should  be  afi&rmed.  No  point  was  taken  at  the  argument  in  review 
which  had  not  been  put  forward  at  the  argument  of  the  original  appeal  and  dealt 
with  in  my  judgment  I  would  only  add  that  the  cases  cited  from  the  South 
African  Courts  were  concerned  with  contracts  and  agreements  which,  if  the 
Roman  law  in  its  strictness  still  prevailed,  might  have  been  invalid  as  the 
foundation  of  an  action,  because  they  were  nuda  pacta^  whereas  the  defence  here 
takes  the  form  of  an  exapdo  nan  petendi^  which  I  am  inclined  to  think  would 
have  been  sustainable  even  under  that  law,  and  a  fortiori  under  the  Roman-Dutch 
law. 

Middleton  J. :  The  judgments  now  in  review  were  given  by  this  Court  in 
September  or  October  1904,  and  only  now  in  March  1907  they  are  brought  up 
in  review  previous  to  appeal  to  the  Privy  Council  I  note  that  security  was 
only  deposited  on  December  8,  1906. 

On  the  arguments  addressed  to  us  by  the  learned  counsel  for  the  appellant 
in  review,  I  see  no  reason  to  alter  the  opinion  on  the  facts  and  on  the  law  I  formed 
on  the  hearing  of  the  original  appeal,  the  grounds  for  which  are  set  out  in  my 
brother  Wendt's  judgment. 

It  is  not  contended  that  this  Court  has  ever  laid  it  down  authoritatively  that 
a  promise  is  not  binding  unless  founded  on  what  is  known  as  consideration  under 
English  law,  although  it  would  seem  to  be  the  case  in  South  Africa. 

The  learned  note  of  the  translator  of  Kotze's  Van  Leeuwen,  vol  ii.  p.  28,  is  in 
my  judgment  very  cogent,  that  the  right  view  to  be  taken  of  the  meaning  of  the 
word  causa  is  that  it  is  not  synonymous  with  the  somewhat  technical  word  "con- 
sideration" in  the  English  law,  but  has  a  wider  significance,  as  pointed  out  by 
my  brothor  in  his  judgment 

I  would  therefore  dismiss  this  appeal  in  review,  with  costs. 
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[Contributed  hy  Northcote  W.  Thomas,  Esq.,  M.A.,  F.R.A.I.] 

GENERAL  INTRODUCTION. 

Primitive  Trade. — It  would  be  very  far  from  true  to  say  that  the  study 
of  primitive  economics  has  been  totally  n^lected ;  but  such  work  as  has  been 
accomplished  has  been  done  almost  entirely  by  German  and  French  investi- 
gators;^ and  yet,  as  things  go,  economics  is  not  unpopular  in  England., 
Though  our  data  are  only  too  often  fragmentary,  the  history  of  primitive 
trade  is  a  wide  and  fiascinating  subject ;  for  though  the  wholesale  production 
of  commodities  characteristic  of  European  nations  at  the  present  day  is  a 
mushroom  growth,  it  is  probable  that  trade  in  one  form  or  another  is  an 
abnost  universal  feature  of  human  life.  Archaeology  supplies  us  with  evidence 
of  transmission  of  goods  in  prehistoric  Europe ;  we  learn  from  Herodotus 
that  more  than  two  thousand  years  ago  the  Carthaginians  voyaged  beyond 
the  Pillars  of  Hercules  and  held  intercourse  with  the  natives  by  the  primitive 
method  of  the  silent  trade,  a  form  of  market  which,  as  the  reports  of 
Livingstone  and  other  observers  of  our  own  age  show,  has  survived  until  the 
present  day;  even  in  Australia,  where  personal  property  is  reduced  to  a 
minimum,  we  find  tribes  with  stores  of  red  ochre  on  their  territory  exchanging 
supplies  of  that  cosmetic  for  bean-tree  wood,  from  which  their  shields  are 
made ;  and  spears,  shells,  stimulants  such  as  pituri^  and  other  commodities 
often  travel  hundreds  of  miles.  Buckley,  the  English  castaway,  records  a 
case  in  which  Victorian  tribes  exchanged  fish  and  vegetable  food ;  but  met 
for  this  purpose  at  intervals  of  some  months  only.  It  would  be  easy  to 
multiply  examples  of  commerce  among  primitive  peoples. 

Although  primitive  trade  in  general  has  received  a  fair  amount  of  atten- 
tion, the  primitive  market  has  somdiow  been  almost  entirely  overlooked ; ' 

'  Among  important  works  may  be  mentioned :  Andree,  Geographit  des  WtWumtUhf 
Stuttgard,  1877  ;  Schrader,  HatuUlsgtschichit  nnd  WartnkuntU,  Jena,  1886 ;  Petri,  Vtrkthr 
HndHandelinihren  UranfBmgtn^  St.  Gallen,  1889  ;  Letouraeau,  VtvoluHon  du  Commtra^ 
Paris,  1896 ;  information  is  also  found  in  Roscher,  SysUm  dtr  Volkswirtsckaft^  voL  iii. ; 
Zeitschriftfiir  VdUkrpsychohgu,  10, 378  sq. ;  ZntsdtnftfUr  Social  u9td  lVir(schaftsig»scJuchte, 
4,lsy. 

s  The  principal  works  are :  Huvelin,  Essai  historiqu4  sur  U  Droit  dts  MarMs  #/  <Us 
FoirtSt  Paris,  1898;  Grierson,  The  SiUnt  Tmdt,  Edinburgh,  1903;  and  Lasch  in  Ziitschrift 
fitr  Soa'alwiss,  9,  619,  etc.,  which  came  to  my  notice  after  the  present  paper  was  written 
(I  have,  however,  been  able  to  make  use  of  this  excellent  piece  of  work).  For  the  legal 
side  of  the  market  sec  Zeitschrift  fitr  vgl.  Rtchiswiss.  11,  196-220. 
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tn  the  present  paper  I  propose  to  fill  up  the  gap  to  some  extent,  so  far  as 
Africa  is  concerned. 

Porm  of  Trade. — ^Trade  consists  in  the  exchange  of  goods :  it  may  be 
conducted  by  bringing  the  goods  to  the  purchaser,  or  by  designating  a  place 
where  the  purchaser  can  find  the  goods  which  he  needs.  With  the  first  of 
these  fcmns,  which  is  represented  in  Africa  by  the  caravan  trade,  we  are  not 
here  concerned,  though,  as  will  be  seen  below,  the  caravan  trade  passes 
imperceptibly  into  the  second  form,  which  is  represented  by  the  market, 
the  bazaar,  and  the  shop.  There  are  of  course  transitional  forms,  of  which 
the  most  important  is  the  fair,  i^ich  is  essentially  a  market  that  recurs 
annually,  or,  at  most,  a  few  times  a  year;  in  Africa  it  originates  in  the 
caravan  trade,  though  in  Europe  and  possibly  elsewhere  it  is  more  intimately 
connected  with  religious  festivals.  With  the  extension  of  the  period  during 
which  a  fair  lasts,  it  tends  to  become  a  bazaar;  thus  the  fair  at  Berbera 
lasted  some  six  or  seven  months  and  for  the  remaining  period  the  place  was 
deserted,  the  sellers  departing  with  their  ships  or  caravans  and  the  purchasing 
tribes  of  the  surrounding  area  returning  to  their  original  nomadic  state.^ 

In  one  aspect  the  fair  is  a  market  with  long  intervals  of  time  between 
its  successive  recurrences ;  but  this  is  only  true  from  the  superficial  point  of 
view.  The  market  is  originally  a  place  where  food-stuffs  are  sold,  whereas 
in  the  £air  the  main  feature  is  the  sale  of  non-perishable  goods,  though  of 
course  the  sale  of  food  is  naturally  also  an  element.  Moreover,  in  the  market 
as  it  was  originally  constituted,  the  goods  are  not  permanently  deposited  on 
the  market-place,  thoughthe  sellers'  booths  may  be  and  often  are  a  permanent 
feature ;  and  there  is  always  an  interval  between  successive  markets  on  the 
same  spot,  most  often  four,  five,  or  seven  days*  but  ranging  between  extremes 
of  two  to  fourteen  days.'  This  differentiates  the  market  from  the  bazaar  and 
the  shop,  which  are  further  found  only  near  or  in  towns. 

Location  of  MarketpPlace.— The  primitive  market  was  not  necessarily 
in  or  near  a  town  or  village,  in  ^Eict  there  is  much  to  be  said  for  the  view  that 
it  was  originally  always  remote  from  human  habitations.  In  process  of  time, 
however,  a  permanent  trading  population  may  come  to  inhabit  the  neighbour- 
hood of  the  market-pkice,  a  village  springs  up,  and  with  the  growth  of  popula- 
tioo  the  intervals  between  successive  markets  become  shorter  and  shorter, 
till  the  market  has  been  transformed  into  the  bazaar,  open  daily  within 
specified  hours  and  lodged  perhaps  in  more  or  less  permanent  buildings. 
Side  by  side  with  the  transformation  just  mentioned  goes  another,  the  appear- 
ance of  larger  and  larger  quantities  of  non-perishable  goods  on  the  scene, 
till  the  outward  aspect  is  indistinguishable  from  that  of  the  long-period  fair. 

EoQBomie  Erolution.— I  need  hardly  point  out  at  length  the  far-reaching 
effects  of  these  concurrent  changes.  Production  was  originally  directed 
towards  supplying  the  needs  of  the  individual  household,  and  only  surplus 

»  PgUrffiann's  Mitttaungin  ("  P.M."),  Erg.  Bd.  10,  36. 
*  See  Lasch,  Zeitschrift fur  Sociaiwiss,  9,  764-7  and  below. 
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products  appeared  on  the  market ;  as  trade  became  more  prominent,  there 
appear  such  new  elements  as  the  use  of  hired  labour  or  of  slaves  in  the  house 
and  ultimately  in  the  workshop  and  factory,  for  the  production  of  goods  which 
bear  no  relation  to  household  needs ;  the  specialisation  of  industry  with  its 
concomitant  increase  of  technical  skill ;  the  appearance  of  the  journeyman 
craftsman ;  the  hereditary  trade  and  many  other  features  in  the  productive  side 
of  the  matter.  The  producer  again  was  at  the  outset  in  direct  relations  with 
the  consumer ;  but  circumstances  soon  called  into  being  the  middleman, 
who  buys  to  sell  again,  the  merchant,  and  the  broker,  who  is  simply  an  agent 
in  the  commercial  part  of  the  business,  but  is  also  the  legal  representative  of 
the  seller,  and  at  once  responsible  for  his  safety  and  his  misdeeds.  Such  at 
any  rate  has  been  the  course  of  development  in  Africa.^ 

Oeographioal  Dittribntion  of  Marketf .— For  the  development  of  trade  of 
any  sort  differences  of  culture,  environment,  or  technical  skill  are  necessary ; 
and  the  second  condition  is  naturally  the  deciding  element  in  the  evolution 
of  the  market,  which  is,  as  we  have  seen,  originally  a  place  for  the  sale  of 
food.  Broadly  speaking,  continental  areas  are  more  favourable  to  the 
development  of  markets,  island  areas  to  that  of  long-distance  trade ;  the  sea 
is  the  natural  highway  of  commerce,  and  the  ship  of  the  desert  is  only  an 
echo  of  the  sea-going  vessel,  though  the  caravan  trade  in  some  areas  attains 
high  importance.  As  regards  island  areas  the  statement  just  made  is  weU 
illustrated  by  the  fact  that  both  in  Oceania  and  the  Asiatic  islands  markets 
were  almost  unknown ;  in  Borneo  and  other  large  land  areas  they  are  known, 
but  either  of  late  date  or  due  to  earlier  outside  influence.  At  the  same  time 
there  are  many  continental  areas  wha-e  no  markets  were  known;  thus  in 
the  New  World  they  were  confined  to  Central  America  and  Peru ;  they 
were  not  known  in  Australia ;  in  North  Europe  they  only  appear  after  the 
Volker-wanderung ;  and  in  Northern  and  Central  Asia  they  seem  to  be 
derived  firom  the  Persians. 

On  the  other  hand,  the  market  was  an  important  element  in  the  life  of 
Mexico  and  Peru ;  in  Arabia,  India,  and  China  it  goes  back  to  a  remote 
period ;  from  Greece  and  Rome  they  spread  northwards  and  westwards ; 
and  they  are  found  sporadically  in  Hawaii,  Fiji,  and  parts  of  Melanesia,  and 
among  the  Battaks  of  Sumatra;  though  in  the  latter  case  it  must  remain 
doubtful  whether  it  should  not  be  ascribed  to  the  Hindu  influence  which  is 
evidenced  by  temple  ruins  in  the  interior  of  Sumatra.' 

Karket  Peace. — There  is  considerable  specialisation  of  industry  even  in 
the  lower  stages  of  culture,  and  among  the  tasks  which  fall  to  the  lot  of 
woman  is  the  provision  of  vegetable  food;  it  is  therefore  in  no  way 
remarkable  that  women  are  more  numerous  than  men  in  the  primitive 
market ;  in  Africa  another  cause — the  neutrality  of  women — ^has  also  operated 
to  produce  this  predominance  of  women,^ut  there  is  no  reason  to  suppose 

'  See  Schurtz,  Dit  afrikanischgn  Gtwtrbi, 
*  See  Lasch,  op,  at.  p.  702,  etc. 


Digitized  by 


Google 


THE  MARKET  IN  AFRICAN   LAW  AND   CUSTOM.        93 

that  it  operated  in  other  areas.  This  neutrality  of  women  is  naturally 
connected  with  the  question  of  the  origin  of  the  market  peace ;  it  has  been 
imuntained  by  Brunner  and  others  that  the  market  peace  was  in  its  origin 
the  peace  of  God,  and  only  later  took  on  the  character  of  the  King's  peace.* 
It  is  certain  that  in  Mexico,  Nicaragua,  among  the  Sabaeans  and  in  Greece  the 
market  was  connected  with  temples  or  reUgious  monuments ;  ^  it  is  equally 
true  that  especially  in  Europe  tthe  fair  is  closely  associated  with  religious 
festivals ;  and  it  is  clear  that  the  peace  of  the  fair  may  have  been  transferred 
to  the  market,  which  is  in  the  greater  part  of  Europe  a  later  phenomenon. 

Market  Tree. — Lasch  has  argued  for  a  connection  between  the  trees 
which  so  often  shade  the  market-place  and  the  market  peace,  through  the 
intermediate  stage  of  a  tree  cult.*  But  on  the  whole  it  may  be  said  that  he 
has  produced  no  positive  evidence  in  favour  of  this  view.  In  Europe  and 
Africa  the  deities  associated  with  the  market-place  were  not  specifically  tree 
deities ;  on  the  Congo  a  part  of  the  sanctity  of  the  market  tree  was  perhaps 
due  to  the  £act  that  Maluango's  body  rested  beneath  the  tree  on  its  way  to 
burial ;  at  the  same  time  the  number  of  trees  so  affected  would  naturally  be 
small.  Mr.  Dennett  informs  me  that  the  market  tree  generally  in  the 
Lower  Congo  bears  a  sacred  character;  but  from  this  it  must  not  be 
inferred  that  there  was  a  tree  cult  proper ;  worship  of  the  market  tree  was 
certainly  unknown,  and  it  is  at  least  possible  to  argue  that  its  sanctity  was  of 
a  secondary  character  and  connected  with  that  of  the  trees  beneath  which 
the  corpse  of  Maluango  reposed.  It  is  obviously  quite  natural  that  in 
tropical  regions  the  market  should  be  held  in  the  shade  of  a  tree ;  in  the 
woodlands  of  Kamerun  this  is  perhaps  unavoidable;  elsewhere  the  tree 
serves  as  a  landmark  for  visitors  as  well  as  a  protection  against  the 
torrid  sun. 

If  the  market-place  was  originally  the  meeting-place  of  strangers,  we 
readily  understand  why  it  should  be  upon  the  frontier  in  Greece  and  Africa ;  ^ 
or,  as  is  the  case  in  Guinea  at  the  present  day,  midway  between  two  villages  : 
neither  party  would  be  anxious  to  venture  too  far  into  strange  or  hostile 
territory.  In  like  manner  it  was  as  a  means  of  guarding  against  surprise  that 
in  the  Congo  a  hill  was  frequently  selected  for  the  market-place ;  a  similar 
spot  is  chosen  in  New  Britain.* 

■arket  and  Calendar. — An  interesting  problem  is  raised  by  the  interval 
between  successive  maricets  on  the  same  spot.    There  is  no  reason  to 

>  See  Havelin,  op,  dt, ;  Brunner,  Dfutsche  Rtcktsgtscki^hU,  2,  239,  580-4. 

'  Brahl,  KuUurvdlker,  322 ;  Roman  y  Zamora,  RespMbbcas,  1,  306 ;  Thtophrasti  Hist, 
Pkmt.  iz.  4 ;  WeUhausen,  ResU,  87  ;  Schrader,  Handelsgeachichitt  35 ;  Lubbock,  Origin  of 
CnriUsaHoH, 

*  Ztiiackrift  fur  Sbcialwiss,  9,  71a 

*  Lubbock,  <^,  cii.;  Landor,  Widtat  Africa^  1,  183;  Chavanne,  Reiuftf  120. 

*  PfeU,  SituUm,  ii6 ;  BulL  Sac,  Eh$d$s  eolom'ales,  2,  62 ;  Bull.  Soc.  Gtog.  UlU,  1888, 
208 ;  Bentley,  Ufi,  53  ;  Mouvement  gtog,  1884,  66 ;  Lemaire,  Au  Congo,  1 1 1 ;  Chavanne, 
/?nsm,  lao ;  Barth,  TreanUt  3,  382 ;  Pechuel-Loesche,  l^oikskundg  von  Loango,  231. 
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suspect  that  in  the  case  of  the  seven-day  week  the  market  was  instrumental 
in  determining  its  length.  But  where  the  market  recurs  at  intervals  of  three, 
four,  or  five  days  it  is  by  no  means  improbable  that  the  week  is  of  this  precise 
length  because,  the  markets  already  existing  and  being  visited  on  each  day 
in  turn,  the  length  of  the  week  was  fixed  on  the  basis  of  the  market  interval. 
There  is  positive  evidence  for  this  in  East  Africa,  where  the  Wajagga  name 
their  days  after  the  markets  which  they  visit ;  ^  and  among  the  Yoruba  a 
custofa,  to  which  further  allusion  will  be  made  below,  has  called  into 
existence  a  mode  of  reckoning  intermediate  between  the  week  and  the 
month.* 

The  history  of  the  primitive  market  raises  other  large  problems,  such 
as  the  development  of  currency,  the  relation  of  the  market  police  to  the 
general  provision  for  the  maintenance  of  law  and  order,  and  the  relation  of 
the  market  tax  to  regular  taxation,  not  to  speak  of  such  minor  points  of 
interest  as  the  law  'of  sale  in  market  overt '  and  the  regulation  of  prices  in 
the  market.  But  these  questions  must  be  postponed  for  a  more  extended 
review  of  the  history  of  primitive  trade. 

THE    AFRICAN     MARKET. 

BiftributiQn  and  Origin. — ^Turning  now  to  Africa,  it  may  be  said  that, 
broadly  speaking,  the  market  is  known  all  over  Africa  ^  north  of  the  Equator, 
and  perhaps  as  far  as  5^  south.  In  the  west  the  Congo  area  seems  to  be  the 
southerly  limit ;  in  the  east,  the  Bondei  country ;  in  the  centre  it  has  been 
recorded  in  Lunda,  Bih6,  and  other  parts,  but  here  it  is  more  qxmidic  in 
its  occurrence,  and  is  in  some  cases  at  least  due  to  Arab  influence.^ 

At  first  sight  it  might  appear  probable  that  Semitic  influence  is  needed 
to  account  for  the  distribution  of  the  market  in  Africa  generally ;  and  it  is 
certainly  curious  that  there  should  be  none  in  the  south-east  and  south. 
But  as  we  have  already  seen,  Herodotus  rq)orts  that  the  Carthaginians 
exchanged  their  wares  for  gold  beyond  the  Pillars  of  Hercules ;  when  the 
adventurers  had  returned  on  board  their  ships  after  depositing  their  goods 
on  the  shore,  the  natives  came  down  and  laid  beside  the  wares  as  much 
gold  as  they  held  them  to  be  worth;  if  this  satisfied  the  expectations  of 
the  voyagers,  the  matter  was  settled ;  if  not,  the  latter  withdrew  again,  and 
so  on.* 

>  PJi.  Erg.  Heft  198,  25.  «  P.  105  infra, 

'  Jolly,  Rtcht  u,  SiUt,  1 10 ;  Torquemada,  Motiarquia^  14,  16 ;  c£  Spieth,  Ewt^SiamnUf 

668 ;  Zeitschrift  Jur  Socialwiss.  9,  778.     In  some  parts  the  market  commusioners  inquire 

whether  goods  are  stolen  before  permitting  them  to  be  sold ;  see  Lenz,  Tmtbuktu,  256  ; 

but  in  Berbera  stolen  goods  were  openly  sold  and  apparently  the  loser  had  no  redress ; 

PM,  Erg.  Bd.  10,  37 ;  Magyar,  Riisgn,  265  ;  Pogge,  Im  Rtidte  dis  MuaU  Jamvo,  136,  etc 

*  For  exceptions  see  Winterbottom,  Sierra  Ltone,  1,  172 ;  Thonner,  Afric  UrwaSd  33 ; 
Munzinger,  Osiaf,  Siudim,  519,  etc. 

*  J,AJ,  86,  204,  etc. 

*  Herodotus,  ii.  196 ;  see  also  Grierson,  op,  dL ;  Lasch  in  Ztitsckrift  fur  Soaaknm^ 
9,  623.7. 
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Sileiit  Trade.-— This,  it  is  true,  is  a  description  of  the  silent  trade ;  these 
native  traders  were  men,  and  it  \s  prima  facie  not  connected  with  the  women's 
market;  but  we  can  hardly  suppose  that  the  latter  did  not  precede  the 
former  kind  of  trade  :  international  trade  presupposes  inter-tribal  trade. 

It  has  sometimes  been  assumed  that  the  market  originated  in  the  silent 
trade ;  but  there  is  no  evidence  that  the  women's  trade  ever  took  this  form, 
the  so-called  dep6t  trade  apart :  ^  nor  is  it  clear  that  the  silent  trade  as  a 
form  of  intercourse  either  with  neighbours  or  people  from  a  distance  was 
due  to  the  hostility  of  the  parties  concerned.  True,  feuds  are  frequent  in 
Africa,  and  in  the  Congo  the  chief  will  often  "knock  the  fetish"  that  his 
men  must  kill  the  people  of  a  certain  village  when  they  see  them ;  *  but  there 
is  no  evidence  that  this  leads  to  silent  trade  with  that  village ;  and  in  the 
Congo  area  the  pygmies  alone  seem  to  practise  this  form  of  intercourse ;  * 
besides  whidi,  the  women  are  not  involved  in  the  spell  wrought  by  the  chief 
to  compel  his  men  to  kill  his  foes.  As  will  be  shown  below,  the  women  are 
in  East  Africa  expressly  exempted  from  attack,  even  when  two  villages  are 
at  war,  and  the  men  perhaps  actually  fighting. 

Ihe  WadL — Against  the  theory  of  Arabic  origin  of  the  market  in  Africa 
t^  also  the  feet  that,  whereas  the  Mohammedan  week  is,  like  our  own,  a 
seven-day  one,  derived  perhaps  in  the  first  instance  from  Babylon,^  a  four* 
day  week  is  prevalent  on  and  north  of  the  Congo,  in  East  Africa,  and  on 
the  coast  of  Guinea  ;i  five-  and  six-day  weeks  in  Kamerun  and  Guinea  ; 
Mid  markets  every  three  days  in  East  Africa.*  Probably  the  ultimate 
grounds  for  the  length  of  the  interval  between  successive  markets  are  (z) 
the  number  <A  markets  which  it  is  possible  to  visit  from  a  given  centre, 
and  (2)  the   length  of  time  which  the   provisions  there    purchased  will 

■  Detmett,  At  1k$  Back  oftht  Black  Mavis  Mind,  193. 

*  MS.  note  from  R.  £.  Dennett. 

'  Borrows,  Land  oftht  Pygmies,  188. 

*  Hastings^  Diet,  BibU,  %  j66,  but  cf.  Enc,  BibL  tJid  Jewish  Encyd.  s,v.  Week ;  on  the 
market  and  the  calendar,  see  Zcitschri/t  fkr  Sodalwiss,  9,  764-6. 

*  (Foar-day  week)  Hutter,  Wanderungsn,  a66, 360 ;  Bentley,  Pionsning,  399 ;  Bastian^ 
Loango-^kkste,  1,  209;  Krapf,  Travels,  25;  Fitzgerald,  Travels,  iii;  Plehn,  BeitrUge,  9; 
Spieth,  Ewe-StSmme,  311 ;  Allen  and  Thomson,  Narrative,  1,  388 ;  Isert,  Neue  Reise,  132  ; 
Monnier,  France  noir,  209 ;  Binger,  Du  Niger,  \,  370  ;  Ellis,  Yoruba-speaking  Peoples,  149. 
^  PP-  143*  145)  ^li^  speaks  of  a  five-day  week  and  gives  the  names;  probably  more 
than  one  god  is  worshipped  on  a  given  day»  and  the  week  has  really  four  days.  Dennett 
finds  a  firar-day  week ;  while  Johnson  (Domett,  op.  dL  245)  gives  the  names  of  five  days  ; 
but  c£  p.  251,  where  a  four-day  cjrde  is  mentioned.  (Five-  or  six-day  week)  Mitt,  Geog, 
Ges,  Jena,  8,  115 ;  Wissmann,  /m  Innem,  248 ;  Mitt,  aus  den  eUutschen  Schutagebieten^ 
U,  128,  156;  Adams,  From  C.  Palmas,  88;  but  the  Utter  case  is  somewhat  doubtful, 
as  mtihikes  are  Sequent  in  dealing  with  the  calendar ;  thus  many  observers  say  that  the 
market  is  "  every  five  days  "  when  they  mean  "  every  fifth  day."  (Three-day  week)  P.M. 
Elf.  Heft  188,  25.  It  is  sUted  of  the  Bawenda  {J.AJ,  88,  382)  that  they  have  a  six-day 
week,  but  only  three  days  have  names ;  they  do  not  seem  to  have  a  market  Northern 
Esrope  also  seems  to  have  had  a  five-day  week  independent  of  a  market ;  see  Troels 
Lund,  Uvsbefysmng ;  for  this  reference  I  am  indebted  to  Mr.  A.  F.  M i^r. 
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keep ;  for  it  seems  clear  that  the  sale  of  food  is  the  original  object  of  the 
market.  It  is  probably  not  merely  accidental  that  in  Guinea  and  the  Congo— 
the  two  main  areas  of  the  native  market — ^the  population  is  often  sharply 
divided  into  water  and  land  tribes.  The  specialisation  of  production  thus 
brought  about  by  natural  conditions  is  a  powerful  stimulus  to  exchange ; 
as  a  rule,  in  the  normal  tribe  animal  food  is  provided  by  the  man,  v^etaWe 
food  by  the  woman ;  and  this  division  of  labour  is  the  rule  in  the  ordinary 
land  tribe  in  the  Congo ;  but  for  the  water  people  vegetable  products  are, 
in  general,  attainable  only  by  exchange  with  their  neighbours.^  We  have 
no  reason  to  suppose  that  the  division  into  land  and  water  tribes  is  of  recent 
date ;  and  it  is  natural  to  assume  that  the  market  arose  from  the  necessities 
of  the  case  rather  than  as  a  suggestion  from  outside. 

Looatidn  of  Market-Plaoe. — From  a  superficial  point  of  view,  we  may 
distinguish  three  kinds  of  market,  situated  (a)  in  or  {d)  just  outside  a  village 
or  town,  and  (c)  at  a  distance  from  human  habitations ;  but  it  would  be 
rash  to  conclude  that  they  originated  in  different  ways  or  to  meet  different 
kinds  of  needs.  The  first  kind,  that  held  within  the  town  or  village,  is 
found  mainly  in  Guinea,  the  Soudan,  and  occasionally  in  the  grassland  of 
Kamerun ; '  it  is  commonly  associated  with  the  second  kind,  which  is  in 
addition  found  on  the  Lower  Congo  and  Upper  Ubanghi  as  well  as  in 
various  parts  of  Morocco.'  The  stranger  would  not  trust  himself  within 
die  gates  of  a  hostile  tribe ;  hence  if  a  market  originally  outside  the  gates 
became  a  village  market,  a  second  one  was  needed  outside.  It  is  clear  that 
there  is  a  natural  tendency  for  a  village,  by  a  natural  process  of  growth, 
to  absorb  a  market-place  just  without  its  bounds ;  not  only  so,  but  it  is  no 
infrequent  occurrence  in  Guinea  for  two  tribes  to  share  a  village.  If,  as  is 
sometimes  the  case,  the  market-place  originally  lay  between  two  detached 
portions  of  a  village  *  tenanted  by  different  sections,  it  is  the  most  natural 
thing  in  the  world  for  it  to  be  built  round  in  the  course  of  time.  This  view 
of  the  case  is  borne  out  by  the  feet  that  in  some  towns  there  are  two  market- 
places, often  of  different  sizes,  within  the  precincts,*  and  we  may  conjecture 
that  the  second  outside  market-place,  established  after  the  first  was  swallowed 
up,  has  in  Uke  manner  become  an  inside  market ;  in  this  connection  it  is 
worthy  of  note  that  the  difference  in  the  size  of  the  market-places  is  precisely 

'  Francois,  Etforschung,  75 ;  Bui,  Soe.  Ulgtg§og,  15, 123. 

•  J.  Duncan,  Travtls,  8,  63,  116;  Purchas,  His  Pilgnnus  (1906),  6,  357 ;  /f.  ifomA. 
G$(^g,  Soc  1893,  40 ;  Nachtigal,  Sahara,  pas, ;  MUt.  d,  Schutsg.  7,  103 ;  Passargc, 
AJamaua,  85 ;  Bastian,  Loango-kUsUf  1,  100,  209 ;  but  the  town  of  Bpma,  of  which 
Bastian  speaks,  is  European ;  see  also  Zeiischrift  fitr  Soa'akviss,  9, 71 1,  89. 

»  Duncan,  op.  at,  6$,  114,  153;  Lenz,  Timbuktu^  34,  154;  Bull,  soc,  bOgt,  17,  36; 
Thonner,  Urwald,  8 ;  Passargc,  he  at ;  Bastian,  loc,  at, ;  B.  Anderson,  Narrative^  104, 109; 
of.  Junghuhn,  Battal&ntUr,  8,  228. 

•  Binger,  Du  Niger^pas, ;  Barth,  Tmvils,  5,  377. 

•  R.  and  J.  Lander,  Journals^  1,  179 ;  Clapperton,  Journal,  177 ;  Duncan,  Travels, 
%  17;  Purchas,  he.  at.-,  Pinkerton,  Voyagn,  W,  735;  T.J.  Hutchinson,  Impnsskms, 
122 ;  Passai^ge,  Adamaua,  85. 
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what  we  should  expect  if  with  the  growth  of  population  a  second  market- 
place was  established  to  replace  the  one  engulfed  by  the  village. 

In  Uke  manner  a  market  remote  from  the  dwelling-places  of  man  may 
become  the  centre  of  a  village.  We  have  already  seen  that  Berbera, 
deserted  for  some  months  in  the  year,  is  for  the  rest  of  the  twelve 
months  a  populous  place ;  it  is  expressly  stated  that  Nyangwe  was  originally 
populated  by  traders,  Arabs,  or  slaves,^  and  that  the  market  held  there 
was  in  the  first  instance  of  the  same  kind  as  those  held  in  the  district 
at  a  d^tance  from  villages.  This,  as  we  have  seen,  was  probably  the 
primitive  form  of  the  market.'  The  Hause  markets  are  frequently  on 
caiavan  routes,  a  significant  location. 

CreatioiL  of  a  Market.— The  foundation  of  a  market  is  not  a  matter 
to  be  lightly  undertaken,  for  there  are  vested  interests  to  be  considered. 
The  Kabyle  market  is  tribal  property,  sometimes  the  joint  possession  of 
two  tribes,  and  the  cost  of  the  land  on  which  it  is  held  is  divided  between 
the  villages;  before  a  new  market  is  set  up  the  consent  of  neighbouring 
tribes  must  be  obtained.  To  this  rule  there  is  one  exception :  when 
war  breaks  out,  those  tribes  which  have  no  market  on  their  territory  are 
compelled  in  self-defence  to  set  one  up;  it  is  held  on  the  same  day  as 
the  one  which  it  replaces;  but  as  soon  as  peace  is  concluded  the  rights 
of  the  owners  of  the  ordinal  market  are  revived  and  the  new  one  is 
dissolved  in  its  favour.' 

Origin  of  a  Market-Flaee.—As  to  the  customs  attending  the  foundation 
of  a  market  in  Guinea  and  the  Soudan,  little  or  nothing  has  been  recorded ; 
but  it  is  natural  to  suppose  that  it  is  a  less  formal  matter  where  it  is  so 
closely  associated  with  a  village,  and  where,  in  consequence,  vested  rights 
are  less  involved.  On  the  Congo  and  in  East  Africa  there  is  no  evidence 
that  existing  markets  claim  any  right  of  veto  on  the  creation  of  a  new  one ; 
in  these  areas  religious  or  magical  rites  accompany  the  foundation  of  a 
market;  thus,  among  the  Bondei,  after  the  elders  have  come  to  a  pre- 
liminary agreement,  a  magician  is  summoned  and  they  proceed  to  the 
open  space  designated  as  the  site;  and  the  magician  sets  up  magical 
objects  at  every  road  leading  into  it.* 

According  to  one  authority  the  market  in  the  Congo  is  now  created  by 

>  Cameron,  Across  A/rica,  288 ;  c£  Lenz,  Timbuktu,  %,  148 ;  Wellhausen,  ResU,  87. 

'  For  markets  of  this  type  see  Stanley,  Dmrk  ConHnmt,  1,  167 ;  Hanoteauz  and 
Letoumeiuc,  Kmdylu,  8,  77;  Boyd  Alexander,  From  tht  Nigtr,  1,  267;  Bentley,  Ufi^ 
53.  Ct  Haddon,  H§adkunttrs,  265;  PfeU,  Studitn,  117;  Niehbuhr,  Arabien,  aS; 
Pistorius,  Shtditn,  13.  It  may  perhaps  be  weU  to  note  that  even  in  this  class  of 
market-places  remote  from  villages  two  types  can  be  distinguished.  In  parts  of  the 
Congo  the  spot  is  strictly  neutral  and  rts  nuUius  as  long  as  it  serves  the  purpose  of  a 
market-place  (Stanley,  Dark  Contimni  1,  167-8),  but  is  more  often  the  property  of  a  chief, 
who  may  collect  dues  and  usually  makes  himself  responsible  for  maintaining  order; 
in  Kabylia  we  find  a  variant  of  the  second  type,  for  the  market  is  owned,  but  is 
vested  in  the  tribe  and  not  in  any  individual. 

*  Hanoteaux,  loc,  eit.  *  J.AJ.  99,  331. 
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a  simple  agreement  in  the  presence  of  witnesses,  and  a  gun  is  buried  in 
token  that  no  arms  may  be  brought  to  the  market.^  But  higher  up  the 
Congo  there  are  traces  of  darker  rites ;  Saegher  says  that  at  Stanley  Pool 
a  slave  was  formerly  sacrificed  when  a  new  market  was  founded;'  and 
this  is  borne  out  by  Coquilhat's  evidence  as  to  a  Bayanzi  custom,  which 
required  that  when  two  villages  made  an  agreement  as  to  the  price  of 
food,  a  slave  should  be  buried  in  a  trench  between  the  two  places;  his 
legs  and  arms  were  broken  and  none  might  give  him  food  or  drink.' 
Probably  the  same  custom  prevailed  on  the  Lower  Congo  at  an  earlier  date ; 
all  contracts  had  to  be  sealed  by  blood. 

The  precise  significance  of  these  rites  is  not  quite  clear ;  but  we  must 
certainly  distinguish  them  from  those  which  prevail  when  a  "  dead  "  market 
is  revived,  after  it  has  been  closed  for  a  time  owing  to  a  deed  of  violence. 
On  the  Congo  this  involves  an  assembly  of  the  local  magnates  and  the 
contribution  of  a  pig  by  the  town  to  which  the  market  belongs;  this  is 
divided  up  among  the  towns  represented — a  common  feature  in  piacular 
sacrifices  in  this  area.  If  possible  the  culprit  who  caused  the  disturbance, 
or  if  he  is  a  wealthy  man  his  substitute,  is  seized  and  burned  or  buried 
alive;  or,  if  other  ways  of  killing  are  resorted  to,  his  skull  is  set  up  on  a 
post  in  the  market-place  "to  strengthen  the  law."*  In  the  Bondei  country 
a  breach  of  the  peace  is  atoned  for  by  payment  of  a  fowl,  but  this  seems 
to  be  of  the  nature  of  a  fine,  rather  than  a  piaculum.*  Similarly  the 
execution  of  the  culprit  on  the  Congo  is  perhaps  rather  a  punishment 
than  a  repetition  of  the  foundation  rites,  which  have  been  interpreted  as 
an  offering  to  the  chthonic  deities,  but  resemble  more  closely  a  ceremony 
for  the  creation  of  a  guardian  spirit  of  the  market-place. 

It  tells  perhaps  in  favour  of  this  view  that  among  the  Ewe  there  is 
a  belief  that  a  tro  or  spirit,  Asi,  is  the  guardian  of  the  market-place  and 
upholder  of  the  market  peace;*  at  the  same  time  there  is  no  evidence 
that  they  attempt  to  create  spirits  of  this  sort  by  the  sacrifice  of  human 
beings. 

Elsewhere  there  is  less  reason  for  connecting  the  market  peace  with 
religion,  but  most  observers  agree  that  it  is  seldom  violated,  thanks 
either  to  the  force  available  to  repress  it  or  to  the  self-control  of  the 
assembly.  It  has  been  suggested  above  that  the  markets  owe  their 
origin  to  the  need  of  intercourse  between  tribes  at  feud  with  one  another ; 
all  observers  agree  that  hostile  tribes  can  and  do  visit  markets  without 
let  or  hindrance ;  and  even  if  it  is  not  correct  to  regard  war  as  the  normal 
state  of  races  in  the  lower  stages  of  culture,  hostilities  are  at  any  rate 
sufficiently  common  to  make  the  market  peace  of  no  small  importance  in 
this  direction. 

>  Dennett,  op.  cit  48.  •  Bm/^  Soe,  Jthtdts  €ol.  %  62. 

*  Coquilluit,  Sur  k  Hm$ii  Congo,  85. 

*  Bentley,  Piotutrimg,  399;  cf.  Dennett,  op,  cit,  157.  *  JuiJ,  S9,  231. 

*  Spietb,  Ewi^tSmmt,  668^  670;  cf.  Purchas,  6,  289. 
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Among  the  Hausa,  at  any  rate,  the  market-tree  is  not  an  object  of  cult; 
as  in  private  houses,  so  in  the  market-place  is  a  pole,  in  the  latter  case 
twenty  feet  or  so  in  height,  and  the  sacrifices  offered  in  private  houses  are 
made  near  tbls/igo;  it  is  therefore  on  the  /igo  and  not  on  the  baobab  tree 
that  the  sanctity  of  the  market  depends. 

It  might  of  course  be  argued  that  the  jigo,  which  may  be  planted  only 
by  the  chief  of  the  market,  usually  the  chief  butcher  (Sarkin  Fawa),  is  the 
representative  of  a  tree  and  that  therefore  the  Hausa  custom  supports  Lasch's 
view ;  but  certain  objects  are  buried  at  its  foot,  among  them  four  stones  at 
the  four  points  of  the  compass — perhaps  to  ensure  the  stability  of  the  market 
— and  this  reminds  us  rather  of  the  Bondei  rites  than  of  the  setting  up  of  a 
tree  to  be  worshipped.  The  point  is,  however,  one  on  which  more  information 
is  needed,  and  my  friend  Mr.  H.  R.  Palmer,  to  whom  I  owe  this  information, 
has  iM'omised  to  investigate  the  matter  further.  He  adds  that  if  the  jigo  falls 
down,  the  market  would  probably  be  abandoned. 

Woman  in  the  Market. — We  have  seen  that  woman  is  the  chief 
producer  of  vegetable  food  in  Africa;  she  is  also  the  potter;^  and  her 
virtual  monopoly  of  these  important  branches  of  industry  is  in  itself 
sufficient  to  account  for  the  fact  that  in  the  ordinary  African  market-place 
the  female  sex  is  vastly  in  the  majority.  But  it  is  possible  that  another 
cause  has  contributed  to  this  predominance  of  women;  for  among  die 
Masai,  the  Wakikuyu,  and  the  Wajagga  in  East  Africa,  men  are  not  permitted 
to  go  to  market  on  any  pretence  whatever.*  War  is,  of  course,  the  business 
of  the  stronger  sex ;  and  this  exclusion  of  mere  man  from  the  market-place 
is  probably  a  measure  of  precaution  against  disorder.  Be  this  as  it  may, 
it  is  definitely  asserted  that  a  treaty  exists  between  the  Masai  and  the 
Wajagga  which  enacts  that  women  are  to  go  to  market  unharmed  even 
when  the  tribes  are  at  war.  Livingstone,  moreover,  observed  on  the 
Lualaba  that  women  went  to  market  unmolested  although  the  men  were 
at  war ; '  the  East  African  custom  is  therefore  not  an  isolated  case.  In 
this  connection  it  is  worthy  of  note  that  women  frequently  act  as 
ambassadors  in  East  Africa;*  this  may  be  either  the  cause  or  the  result 
of  her  freedom  from  molestation  during  her  commercial  transactions.  In 
either  case  it  seems  probable  that  the  favoured  position  of  women  would 
make  commercial  transactions  possible,  even  when  warfare  was  more  frequent 
and  man  could  not  trust  himself  to  keep  the  peace  as  he  does  to-day  when 

■  Scburtz,  A/,  Giwirbi, 

'  TbomaoD,  MasaUand,  93,  177 ;  ▼.  d.  Decken,  /ZMm^  1,  300 ;  Volkens,  KiUmantyaro, 
239.  In  Nkangua  the  men  were  forbidden  to  appear  on  the  market-places  of  their 
own  towns,  but  might  visit  the  markets  of  towns  speaking  the  same  language ;  see 
Bancroft,  Native  RaetSy  %,  737.  It  is  not  uncommon  for  men  to  accompany  women 
for  their  protection  and  to  remain  outside  the  market;  see  Haddon,  Htttdkunters,  369; 
Proc  R.GS,  VJSk  9;  611.  In  Itsha,  though  men  seU  goods,  only  women  pay  dues; 
Under,  1,  96, 148;  cf.  Steinmetz,  RtehtavMrMUmsst^  266. 

*  Livingstone,  Last  JowmaUt  %  156.  *  Stuhlmann,  MU  Emm  Pascka,  391. 
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he  meets  his  enemies  on  the  market-place.  If,  as  suggested  here,  the 
market  was  originally  founded  by  women,  or,  at  least,  frequented  by  women 
only,  we  might  expect  to  find  traces  of  the  £act  in  market  customs;  it 
is,  therefore,  not  surprising  to  learn  that  when  a  thief  is  caught  in  the 
act  in  the  Congo  area,  the  punishment  prescribed  for  the  offence  by 
market  law — stoning  to  death — ^is  inflicted  by  the  women.^ 

It  may  be  noted  in  passing  that  the  market^omen  in  psccts  of  West  Africa 
wield  great  influence ;  a  chief  cannot  give  effect  to  his  views  if  the  market- 
women  do  not  share  them,  and  an  English  District  Commissioner  who  fdled 
to  get  what  he  wanted  from  a  chief  Jias  been  known  to  threaten  to  carry  his 
point  by  an  appeal  to  the  market-women. 

Crimei  and  Puiidunents. — Not  only  are  the  market-places  and  the  roads 
to  them  neutral  ground  for  tribes  at  war,  but  private  feuds  are  also  suspended 
upon  the  market-place  itself,  and,  as  a  rule,  on  the  way  to  and  from  the  market. 
Thus,  it  is  forbidden  to  seize  a  debtor  or  other  "  pawn,"  blood  revenge  may 
not  be  taken,  nor  old  scores  paid  off.'  An  exception  to  the  strict  rule 
of  neutrality  is  found  in  Berbera,  where  disputes  cannot  indeed  be  settled 
on  the  market-place  itself  by  an  appeal  to  arms,  but  contending  parties 
are  permitted,  if  they  do  not  care  to  submit  their  cause  to  the  judgment 
of  the  market  council,  to  withdraw  to  the  beach  and  settle  their  disputes 
with  spear  and  dagger.' 

With  the  subject  of  the  market  peace  is  naturally  bound  up  that 
of  the  means  by  which  it  is  upheld  and  by  which  penalties  are  inflicted 
for  other  offences  such  as  stealing,  folse  measure,  drunkenness,  and 
tiie  like.  As  a  rule  this  is  the  business  of  specially  appointed  officials 
or  of  the  local  authorities  of  the  district;  but  in  certain  cases  the  market 
law  is  enforced  by  the  general  body  of  people  attending  the  market.  It 
has  been  already  mentioned  that  at  Stanley  Pool  a  thief  was  stoned 
by  the  women;  his  head  was  placed  on  a  pole  as  a  warning.^ 
Sa^her,  who  reports  this,  states  that  in  some  markets  offences  are 
punished  by  burial  alive;  but  it  does  not  appear  from  his  account 
whether  this  was  a  piece  of  mob  law;  perhaps  from  the  foct  that  a  kind 
of  interr^num*  followed  where  the  market  law  had  been  infringed  and 
no  culprit  punished,  we  may  conclude  that  here  too  the  upholding  of  the 
law  was  committed  to  the  general  body  of  people  in  attendance.*  Robbery, 
assassination,  rape,  and  all  kinds  of  crimes  were  permitted  and  the  wrong- 
doers incurred  no  personal  responsibility;  for,  by  one  of  those  singular 

>  Bntt.  Sec,  ±U  col  %  62. 

'  Spieth,  loc  dt ;  Bentley,  Ptonaringt  j^ ;  BulL  Soc.  b$lgi  Gdog,  1886,  597;  Dapont, 
Litins  smr  It  Congo,  161,  343. 

»  P,M.  10, 37  ;  Burton,  Firsi  Footst$f>8,  409. 
«  BuU,  Soc,  tt.  coi.  9,  62. 

*  For  pillaging  the  market  at  an  actual  interregnum,  see  Mitt,  mtis  «Un  d.  Schut^b, 
17, 133 ;  for  customs  at  interregnum  see  Amm  Soc.  10,  83. 

•  BuU.  Soc,  it,  coi,  %  91. 
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turns  of  native  custom  which  surprise  us  by  their  apparent  unreasonableness 
and  practical  effectiveness,  the  task  of  pa3ring  damages  for  all  the  misdeeds 
fidb  upon  the  fieunily  of  the  original  violator  of  the  market  peace. 

Among  the  Elabyles,  market  law,  which  is  distinct  from  village  and 
family  law,  is  likewise  enforced  by  this  method  of  popular  justice ;  but 
in  this  case  the  rule  is  tempered  by  the  possibility  that  the  culprit  may 
be  judged  by  the  ''chief  of  the  market,**  who  deals  with  criminal  cases 
and  also  executes  the  judgments  of  the  civil  court  Offences  such  as  theft, 
attempted  murder,  violation  of  the  hst  of  Ramadan,  eta,  put  the  offender 
outside  the  law;  any  eye-witness  may  fall  upon  him,  uttering  a  cry  in  so 
doing  to  summon  others  to  his  assistance,  and  the  offender  is  stoned  to 
death.  Here,  as  elsewhere,^  however,  tribesmen  are  anxious  to  prevent 
actual  shedding  of  blood,  which  discredits  their  market,  and  the  actual 
executioners  are  strangers.  A  suspected  thief  is,  however,  seized  by  the 
tribesmen  themselves  to  be  brought  before  the  "chief  of  the  market," 
who  only  hands  him  over  to  the  mob  when  his  crime  is  a  really  serious 
one.  The  culprit  may  also  be  rescued  fh>m  the  hands  of  the  crowd  by 
influential  men;  in  this  case  his  clothes  are  burnt,  his  hair  aiul  beard 
shaved  of^  and  he  is  driven  away  with  yells  and  showers  of  stones.  If 
neither  of  these  things  happens,  the  chief  of  the  market  fines  the  offender, 
and,  where  he  is  in  danger  of  fisJling  a  victim  to  popular  indignation, 
conducts  him  in  safety  to  a  neighbouring  mosque,  which  is  of  course  an 
asylum  for  fugitives.  Here,  as  in*  Somaliland,  it  is  the  rule  that  the 
tribesman  iriio  offends  must  suffer  more  heavily  than  the  stranger;  for  he 
is  presumed  to  be  better  acquainted  with  the  usages  of  the  market  and 
is  moreover  acting  against  his  own  material  interests  and  those  of  his  fellow 
villagers.' 

Judiflial  OnstOHis. — Popular  justice  is,  however,  the  exception ;  as  a  rule 
we  find  that  order  is  upheld  and  justice  administered  by  the  chiefs  or  by 
special  officers  with  powers  of  summary  jurisdiction.  Where,  as  on  the 
Upper  Ubanghi,  the  men  retain  their  spears,  leaving  only  their  shields 
in  the  hands  of  a  comrade,  the  authority  of  the  chief  is  doubtless  limited 
and  bloodshed  sometimes  results.'  Among  the  Baluba,  Wissmann  found 
the  chief  himself:  acting  as  guardian  of  the  peace;  with  half  a  dozen 
attendants,  each  of  whom  bore  the  broad  axe  upon  his  shoulder,  he  paraded 
the  market-place,  and  made  his  way  to  any  spot  where  loud  voices  gave 
warning  of  an  impending  quarrel.  The  African  chief  is  often  a  magician, 
and  peiiiaps  the  appearance  of  this  Baluba  chief  in  the  market  was 
intended  to  uphold  the  peace  by  the  aid  of  religion  as  well  as  by  the 
chril  power  which  centres  in  him;  for  in  one  hand  he  bore  a  "fetish** 
horn,  t\e.  one  to  which  magical  powers  were  attributed,  in  the  other  a 
calabash  filled  with  stones,  which  is  likewise  an  attribute  of  the  magician.^ 

>  HaiMtemiz,  cp.  cnf.  t,  Si ;  PJi.  1^  37.  *  BuiL  Soe.  belgiCtog.  17,  26. 

*  Ibid.^  <^  ART.  1^  302.  *  Vrisiiiiaiiii,  Zwnk  Dwr^mmtmg,  99* 
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Folioe. — In  the  Arawimi  district  armed  men  act  as  pdice,  doubtless 
under  the  direction  of  the  chief  of  the  village^  Among  the  Kabyles  there 
is,  as  we  have  seen,  a  special  market  chief,  who  is  assisted  by  influential 
men  whom  he  must  consult ;  he  is  himself  a  member  of  a  powerful  family. 
His  agents  parade  the  market  and  bring  him  word  of  what  is  going  on.' 
In  Garo-n-Bautschi  Rohlfs  found  a  similar  official,  there  known  as  ''  sultan 
of  the  market"  In  Maidugari  (Bomu),  Boyd  Alexander  found  a  market 
king,  whose  function  it  was  to  regulate  disputes.' 

Oiftoialfl  of  the  Market— In  West  Africa  on  the  St.  Paul's  River  specially 
appointed  officials  paraded  the  market-place,  long  staves  in  their  hands, 
and  ordered  every  one  to  sit  down ;  this  done  they  admonished  the  people 
to  make  their  bargains  peacefully  and  declared  the  market  open.^  At 
Quampanissa  constables  were  employed  by  the  king  to  keep  order,  and 
they  carried  immense  thongs  of  bullock's  hides  fastened  on  a  handle  as 
a  means  of  enforcing  their  authority.*  At  Whydah  the  king  employed 
a  commissary  whose  function  it  was  to  parade  the  market  incessantly, 
accompanied  by  four  constables,  and  to  hear  complaints,  settle  differences, 
and  sell  into  slavery  on  the  spot  all  offenders  against  the  market  peace.^ 

In  some  cases  the  same  officials  undertake  the  task  of  preventing 
adulteration  or  fraud.  According  to  Proyart  precautions  were  unnecessary 
on  the  Congo,  for  all  goods  were  divided  into  packets  of  invariable  size 
and  the  quality  was  practically  the  same  in  all  cases;  but  the  nCfuka 
supervised  trade  between  Europeans  and  natives.^  Elsewhere  both  quality 
and  quantity  of  goods  were  subject  to  supervision.  Thus,  at  Garo-n-Bautschi 
milk  was  examined  for  adulteration ;  ^  among  the  Kabyles  official  measurers, 
paid  by  a  percentage,  inspected  the  pots  and  broke  false  measures  on  the 
head  of  the  delinquent*  At  Fez  and  other  places  in  Morocco  commissaries 
examined  animals,  certified  that  they  were  not  stolen,^^  and  as  a  rule  con- 
cluded the  sale,  receiving  a  percentage ;  the  soundness  of  an  animal  was  also 
certified  by  a  veterinary  surgeon.^  Elsewhere  in  Morocco  an  officer  fixed 
the  prices  and  saw  that  no  one  overcharged ;  offenders  were  flogged  through 
the  market.**  At  Whydah  the  currency  was  under  the  especial  charge  of 
an  official  known  as  the  conagongla^  who  punished  attempts  at  fraud  by 
confiscation.  Among  the  Galla  the  abba  mizdn  controls  the  market  and 
the  currency.** 

^  BmU.  Soe.  btlgt  Geog,  17,  26.  *  Alexander,  From  the  Nigtr,  1,  267. 

'  Hanoteaux,  op,  ci]f .  8^  80.  *  Anderson,  Nturainm,  79. 

*  Duncan,  TratfilSf  2,  115. 

*  Labat,  Voyoiggf  9,  202.  One  method  of  ensuring  order  is  to  prohibit  the  sale 
of  alcohol ;  Gtog,  J  I,  4,  131  ;  Binger,  Du  Niger ^  1,  318.  For  drinking  habits  see 
BuU,  Soe,  bilge  Geog,  15,  122;  Mitt,  d.  Schnitgeb.  11,  1^6]  J.A.I.  99,  204;  BuU.  Soc 
Geog,  UUe,  1888,  208 ;  De  Bry,  Inei.  Orient.  6,  36 ;  Churchill,  CoUeetioH,  5,  269. 

^  Proyart,  Histoire,  159. 

*  PJi.  Erg.  Bd.  7.  56.  "  Ibid.  155. 

*  Hanoteaux,  op.  at.  S,  79,  8a.        **  Pinkerton,  l^oyi^ges,  15,  709. 

>*  Lenz,  Timbuktu,  155,  256.  »  Labat,  ioc  dt. ;  Paulitschke,  Ethnogre^hie,  %,  172. 
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■arket  Dnei. — Some  markets  seem  to  be  entirely  free ;}  in  others  a  tax 
s  levied  either  for  the  benefit  of  the  king  or  chief  or  to  pay  the  officials. 
We  hear  little  of  taxes; in  West  Africa  and  the  Soudan;'  and  among  the 
Kabyles  the  only  tax  payable  is  for  the  benefit  of  the  communal  school, 
but  as  mentioned  above,  the  measurers  collect  dues ;  the  fines  imposed  by 
the  chief  of  the  market  go  to  the  upkeep  of  the  place,  roads,  well,  etc' 

In  East  Africa  the  Bondei  chief  was  formerly  authorised  to  collect  a 
percentage,  and  his  people  stood  in  fours  at  the  spots  where  the  roads  opened 
upon  the  market-place  and  took  one  of  each  object  brought  for  sale  from  all 
who  came  to  the  market^  Among  the  Baluba  the  chief  already  mentioned 
collected  tribute  in  person ;  accompanied  by  the  shouts  of  the  multitude, 
he  danced  on  a  spot  reserved  for  him,  and  at  the  conclusion  of  each  dance 
a  woman  ap(^oached  him  dancing  and  laid  before  him  the  contribution 
exacted  from  her  village.'  In  Nyangwe  the  tax  varied  from  10  per  cent,  to  16 
per  cent,  and  was  payable  before  the  seller  took  up  his  or  her  position.'  In 
the  Arawimi  area  the  collection  of  the  tax  is  efiected  by  the  whole  body  of 
villagers,  who  encircle  the  market-place  ftnd  exact  about  5  per  cent,  on  each 
sale  before  the  goods  are  taken  from  the  market-place.^  In  Gori  ( Adamaua), 
an  official  collected  10  per  cent  on  each  article  brought  for  sale,  of  which 
two-thirds  went  into  his  own  pocket,  one-third  to  the  king ;  a  poll-tax  was  also 
levied  on  canoe-men.'  At  Quampanissa  the  constable  was  paid  by  a  tax 
in  kind  on  food,  and  in  cowries  on  other  goods.'  A  tax  for  the  benefit  of 
the  chief  was  very  general  in  the  Congo  area.*** 

Whatever  its  origin,  a  custom  recorded  by  Binger  from  Bobo-Dioulasu 
works  out  in  practice  as  a  tax  on  goods  exposed  in  the  market  A  pole  some 
four  feet  long  was  carried  round,  decorated  with  fragments  of  cloth  and  hens' 
feathers ;  the  bearer  was  accompanied  by  a  drummer.  The  pole  was  set  down 
before  each  seller  of  goods  with  due  ceremony,  and  with  the  aid  of  a  little 
calabash  its  owner  helped  himself  to  whatever  was  for  sale — millet,  rice,  salt, 
soap,  etc — without  a  protest  on  the  part  of  his  victims.^^  As  the  custom 
is  stated  to  have  existed  before  the  arrival  of  the  Mandingo,  we  shall  probably 
be  right  in  supposing  that  it  is  a  survival  of  an  ancient  impost  which  has  been 
kept  up  by  a  people  now  subjugated. 

Agents  and  Xrokera.— These  are  of  course  not  the  only  imposts  on  trade ; 
in  North-east  Africa  and  to  a  less  extent  in  the  centre  and  west  each  foreigner 

'  Staodinger,  Im  HtrMen  der  Hatissaldnder,  527. 

*  But  see  Passarge,  AJamaua,  87;  Allen  and  Thomson,  Narratwi,  8,  84;  Lander, 
Joumai,  t,  57. 

*  Hanoteanz,  op  at.  %  8a.  *  J.AJ,  86, 231. 

*  Wissmann,  ZwtiU  Durdtqutrungf  99. 

*  Id.  UnUrd.  Flaggt,  179,  but  this  was  an  Arab  market. 

'  BuiL  Soe.  b^  G46g,  16,  122.  *  Passarge,  Ad^muma^  87. 

*  Duncan,  Travtla,  %  115. 

>*  Basdan,I.oaii;^iHi«^l,ioo;Proyart,/ff«tof>v,  125 ;  Chavanne,  i?#f4#ii,  129;  Lamotte, 
dm  U$  CoHjgo^,  1 16. 

»*  Binger,  Dm  Higir,  8,  371. 
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is  obliged  to  have  a  paid  patron  through  whom  he  does  his  business ;  ^  but  as 
this  practice  has  little  or  nothing  to  do  with  the  market  as  defined  for  the 
purposes  of  this  paper,  it  is  unnecessary  to  go  into  details.  Boyd  Alexander, 
however,  records  a  curious  parallel  from  Maidugari,  where  the  women  sellers 
in  the  market  elect  a  queen  to  protect  them;  he  adds  that  it  is  not  the 
custom  to  buy  directly  from  the  women's  stalls  and  nearly  all  transactions  are 
carried  on  through  the  queen ;  *  but  unfortunately  we  learn  nothing  as  to  the 
reasons  assigned  for  this  strange  reversal. 

The  Market-Place  in  Social  and  Politioal  Life.— Another  side  of  the  life 
of  the  market  must  now  claim  our  attention.  The  peace  which  makes  it 
possible  for  hostile  tribes  to  trade  with  each  other  designates  the  market  as 
the  natural  meeting-place  for  those  who  have  differences  to  discuss.  In  the 
Berbera  market,  it  is  true,  this  settling  of  disputes  is  expressly  forbidden,  as 
being  too  dangerous ;  but  then  in  this  area  it  is  the  custom  to  come  armed  to 
market'  On  the  Congo,  on  the  other  hand,  the  reverse  is  the  case ;  Sa^her 
tells  us  that  the  market  iserves  for  the  discussion  of  difierences ;  here  too 
the  ransoms  of  prisoners  of  war  are  paid;  ^  and  W^smann  tells  us  that  the 
market  at  Nyangwe  served  especially  for  the  discussion  of  business  and  of 
controversial  questions.* 

PaUic  AnnoaBoements  in  the  Marketflaoe. — ^Tribal  affairs  are  also  dis- 
cussed, notably  by  the  Kabyles ;  ^  and  the  great  concourse  of  people  makes 
it  natural  that  any  matter  for  which  special  publicity  is  desired  should  be 
brought  to  the  knowledge  of  the  assembled  crowd.  On  the  Congo  contracts 
are  proclaimed  to  the  sound  of  the  double  gong ;  lost  slaves  are  cried ; 
hostages  are  marched  about  prior  to  being  set  free ;  thefts  are  advertised,  and 
so  on.  Naturally  affairs  more  purely  personal  are  also  settled ;  a  chief  recruits 
his  clientele,  just  as  in  Europe  a  farmer  hires  his  hands  at  the  fair ;  and  a  man 
diooses  a  wife  at  the  market.^ 

On  the  other  hand,  public  notices  are  also  proclaimed  in  the  market  ;^ 
executions  take  place  there  in  the  Congo ;  and  the  poison  ordeal  is  ad- 
ministered, any  such  f§te  attracting  large  crowds.  Where  the  accused  was 
declared  innocent  a  procession  was  formed  in  which  tunbrellas  formed  a 
conspicuous  feature  and  honour  was  done  to  the  ex-prisoner  in  the  face  of  all 
the  people.* 

Oo-operatiye  Soeietias. — ^Among  the  contracts  proclaimed  on  the  market- 
place that  by  which  is  formed  the  association  known  as  temo  calls  for  special 
mention.  Men  agree  to  act  jointly  in  business  or  the  chase,  or  form  a  society 
for  the  purchase  of  wives.    In  the  latter  case  the  young  men  meet  every 

>  P,M.  Erg.  Bd.  IOl  36^  38 ;  Mimzinger,  O.  A.  StmtKm,  ill ;  Denbam  uid  CUpperton, 
TrmvtU,  %  53;  Binger,  Du Nigtr,  \  372;  SUodinger,  c^  at.  223. 

*  Alexander,  From  Ou  Nigtr,  1,  267. 

*  PJi.  Erg.  Ed.  IOl  37.    CC  Undor,  WuUsi  Afiriea,  1,  164.  183. 

*  BuiiSoe.£i.tol.%6».  *  BuU  Soe.  Et.  €oi.  %  62. 

*  Wlnmann,  Unitr  d.  Fhggh  179*  *  SUudinger,  Im  Htram,  615. 

*  HanotCMiz,  op.  di.  t,  77.  •  Bentley,  PiohHrittg,  39^ 
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four  days  and  contribute  a  certain  quantity  of  mitakos;  when  they  have 
enough  they  play  for  the  pool  thus  collected  and  the  winner  takes  the  n^ole ; 
as  soon  as  all  the  members  are  provided  with  wives  the  association  is  dissolved. 
In  like  manner  women  form  societies  for  joint  cultivation,  which  in  Africa  is 
the  task  of  the  weaker  vessel,  whose  muscles  in  reality  are  often  superior  to* 
Ihose  g(  her  lord  and  master. 

There  are  of  course  penalties  for  members  of  a  Umo  who  fail  to  meet  their 
engagements :  a  first  offence  is  atoned  for  by  the  gift  of  a  goat,  which  is  eaten 
by  the  ^gm^;  a  second  lapse  from  the  strict  code  of  honour  exposes  the 
delinquent  to^loss  of  his  liberty ;  he  may  be  sold  as  a  slave,  or  in  his  absence 
his  goods,  wives,  and  children  may  be  seized  and  sold  in  his  place.^  Among  the 
Yorubas  a  similar  kind  of  association — the  esu — is  found,  and  from  the  west 
coast  oi  Africa  it  has  migrated  to  the  Bahamas.  Members  meet  every  fifth 
market  day,  t\e,  at  intervals  of  seventeen  days ;  and  from  this  custom  has 
arisen  a  secondary  mode  of  computing  time,  viz.  by  a  seventeen-day  period.** 
I  hope  to  deal  elsewhere  with  the  origin  of  the  African  week ;  suffice  it  to  say 
here  that  the  practice  just  mentioned  suggests  that  it  may  be  the  market, 
which  gave  rise  to  the  week  rather  than  a  pre-existing  week  which  regulated 
the  frequency  of  the  market 

Conriuiiimi — With  the  economic  side  of  the  market  the  present  paper  is  not 
concerned ;  I  likewise  pass  over  a  number  of  points  such  as  the  hour  of  the* 
market,'  the  use  of  sign  language  in  concluding  bargains,*  the  ordering  of  the 
market,  and  other  questions  which,  if  they  are  not  exactly  economical,  are 
Hkewise  not  juridical  nor  connected  with  the  market  in  its  relation  to  the 
corporate  Hfe  of  the  people.  I  make  no  excuse  for  passing  over  without  com> 
ment  the  resemblances  and  differences  between  the  African  market  and  those 
of  mediaeval  Europe.  Many  of  the  problems  which  arise  in  connection  with 
the  latter  find  no  sohition  in  what  we  learn  from  the  latter ;  for  the  African 
view  of  law  is  essentially  different  from  our  own.  It  would,  for  example,  be 
unintelligible  to  inquire  whether  the  market  peace  jb  Africa  is  or  is  not 
a  development  of  the  king's  peace;  for  though  we  find  that  among  the 
Barotse  the  royal  drums  serve  as  an  asylum  for  criminals,^  the  general 
conception  is  not  one  which  is  familiar  to  the  native  African  mind.     In  Africa. 

>  Sua  Soe,  Et  eoL  %  62. 
<  EUis,  YomUh  149- 

*  (Morning  markets)  BuU.  Soc,  Gibg.  LilU,  1888,  208;  BuiL  Soe.  btlg€  Giog.  17,  26; 
M(mv,  giog,  1887,  103;  Pogge,  Im  Rntk§^  136.  (Mid-day)  Paasarge,  Adamaua,  54; 
SoUner,  Vctyt^,  76.  (Evening)  Mitt,  d.  Sckutagtb,  \\  136;  SUudinger,  Im  Htnm, 
614 ;  cC  Monnier,  From*  nohr^  209.  In  Yoruba  towns  there  is  a  regular  evening  market  for 
about  an  boor,  as  Mr.  Dennett  informs  me ;  ct  Lander, /onrpio/,  1,  117,  123. 

*  Beke,  Litttrs^  19;  PJl.  Erg.  Bd.  10,  37.  The  custom  seems  to  be  widely  found  in 
Asia:  (Arabia)  Burckhardt,  ArmbUn^  191;  (India)  Pyrard  de  Laval,  Vcyag€,%,i'l^; 
TrmotU  of  Vartkgnm^  108;  Tavemier  in  Allg.  Hist,  1%  542 ;  (Pegu)  Kerr,  CotticHont  T, 
198 ;  (C.  Asia)  Hue,  Trav^la^  cap.  5  ;  (W.  A8ia)yoMrM.  Asiatiqw,  1823,  65. 

*  Gibbons,  ExpiortOioH^  129. 
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the  market  peace,  if  it  is  not  religious  in  its  origin,  is  based  upon  intertribal 
agreements,  not  upon  any  attribute  of  the  chief. 

Among  the  influences  which  have  civilised  humanity  a  high  place  must 
be  assigned  to  the  market  It  brought  enemies  together  and  taught 
mankind  that  strangers  need  not  be  tots ;  it  must  have  done  much  to  raise 
the  position  of  women,  at  any  rate  in  parts  of  Africa,  not  only  by  enabling 
her  to  raise  herself  to  economic  independence  to  a  greater  or  less  d^ree,  but 
also  by  making  her  a  privileged  person,  exempt  from  attack.  But  over  and 
above  this  we  see  in  the  market  the  first  place  where  the  maintenance  of  law 
and  order  was  a  public  duty  and  where  the  local  and  private  feuds,  on  a 
smaller  scale  perhaps  than  those  of  medieval  Europe,  but  no  less  injurious  in 
their  efiects,  were  suspended  before  the  majesty  of  the  law. 

Hote  on  Caravan  Trade  and  Caravan  Law.— A  distinction  has  been 
drawn  above  between  caravan  trade  and  the  market,  between  "  Femhandel " 
and  "  Nahhandel,^  to  adopt  the  terminology  suggested  by  Schurtz.  It  is 
natural  that  long  journeys  should  be  undertaken  mainly  by  men,  who  are,  as 
a  rule,  better  able  to  protect  themselves,  even  if,  in  Africa,  it  is  hardly  the 
fiEict  that  they  are  physically  superior  to  the  women.  At  the  same  time  we 
find  women  in  West  Africa  travelling  from  market  to  market  precisely  as  do 
men  in  the  Congo,  and  this  practice,  clearly  distinguishable  from  the  ordinary 
visits  to  a  series  of  markets,  which  are  commonly  so  arranged  that  it  is  easy  to 
visit  a  number  from  any  single  village,  is  at  the  same  time  not  precisely 
parallel  to  the  caravan  trade ;  for  not  only  is  it  not  a  single  journey,  lastii^, 
it  may  be  for  months,  and  not  repeated  within  the  same  year,  but  also  whereas 
the  caravan  is  composed  of  a  body  of  men,  with  special  caravan  law,  etc,  the 
women  seem  to  travel  from  place  to  place  like  ordinary  travellers. 

But  little  attention  seems  to  have  been  given  to  caravan  law  and  custom, 
though  Haggenmacher  gives  some  details  in  connection  with  the  Berbera 
market.^  Every  caravan  owner  has  a  patron  in  each  tribe  through  whose 
territory  he  passes ;  payments  for  right  of  way  and  protection  are  made  to 
him,  and  the  enemies  from  whom  he  has  to  save  his  client  are  the  members 
of  his  own  tribe,  for  no  one  would  venture  to  attack  a  caravan  on  strange 
territory.  The  patron  receives  a  present  of  one  or  two  dresses  and  gives  in 
return  a  sheep  and  some  milk ;  if  the  traveller  needs  camels  he  can  claim 
them  at  half  price.  The  leader  of  the  caravan  is  supreme  on  the  caravan 
ground  ;  no  one  may  join  the  caravan  without  his  permission.  If  weapons 
are  used  on  the  ground  the  members  of  the  caravan  have  no  fear  of  blood 
revenge,  even  if  the  disputants  are  killed — ^from  which  we  may  infer  that 
l)reach  of  the  caravan  peace  is  settled  by  summary  execution. 

»  PM.  Erg.  Bd.  10,  38. 
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HOBBES  AND  LOCKE  :  THE  SOCIAL  CONTRACT 
IN  ENGLISH  POLITICAL  PHILOSOPHY.^ 

{Contributed  by  Sir  Frederick  Pollock,  Bart.] 

E«di]ii6iitttry  ttages  of  Soeial  Contract— From  very  early  times  we  find 
in  various  forms  the  notion  that  all  government  and  society  depend  in  some 
sense  on  the  consent  the  governed.  In  the  fragments  of  Cicero's  treatise 
on  die  Republic  (better,  in  English,  Commonwealth)  there  is  a  definition 
which  had  great  authority  in  the  Middle  Ages : 

Populum  autem  non  omnem  coetum  multitudinis  sed  coetum  iuris  consensu  et 
utilitatis  communione  sociatum  esse. 

Not  every  multitude  of  men  gathered  together  is  a  nation,  but  only  such  as  have 
agreed  to  live  by  conunon  lawful  rule  for  the  common  advantage. 

Augustine  refused  to  accept  this  on  the  ground  that  there  could  be  no 
true  law  or  justice  under  a  heathen  government ;  but  he  seems  to  have  been 
singular  in  his  dissent  Isidore  of  Seville,  in  the  early  seventh  century, 
substantially  copied  the  Ciceronian  definition,  and  it  was  generally  accepted. 

Beoaissanoe  oontrovenies.— But  it  was  a  long  time  before  any  one 
attempted  to  work  out  a  definite  doctrine  \  indeed  it  was  not  possible  before 
the  twelfth  century,  when  the  revival  of  learning  sometimes  called  the  lesser 
Renaissance  furnished  the  materials,  and  a  motive  was  given  by  the  problem, 
now  becoming  acute,  of  the  relations  between  Church  and  State.  At  the 
time  of  the  later  Renaissance  in  the  sixteenth  century  the  problems  were 
more  acute  and  much  more  complex,  because  (i)  practically  no  one  could 
identify  the  State  with  the  Holy  Roman  Empire :  (2)  the  Reformers,  still 
zealous  for  ecclesiastical  authority,  repudiated  the  authority  of  the  Roman 
church.  Thus,  at  the  date  of  Hobbes's  birth  (1588)  experiments  had  been 
made  by  reforming  and  anti-reforming  publicists  with  almost  every  possible 
speculative  combination. 

Several  questions  present  themselves: 

Who  are  the  contracting  parties?  on  what  do  they  agree?  how  is  the 
agreement  binding  ?  what  was  their  condition  before  tiiey  agreed  ? 

We  have  to  note  that  there  are  two  quite  distinct  types  of  assumed  con- 
tract You  may  suppose  an  agreement  to  form  a  political  society — a 
covenant  of  commonwealth, /o^/yi  unionis-.  this  does  not  necessarily  com- 

I  Revised  notes  of  an  University  EaOention  lecture  delivered  at  Oxford  in  1907. 
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prise  the  definition  of  any  form  of  government  or  the  choice  of  governors. 
You  may  also  suppose  an  agreement  to  establish  a  particular  form  of 
government  and  bear  faith  to  it ;  and  this  may  comprise  a  mutual  agreement 
between  rulers  and  subjects.  This  is  a  covenant  of  allegiance,  pactum 
subtectionis. 

Strictly  the  term  social  contract  is  applicable  only  to  the  former  type : 
but  it  is  impossible  to  consider  the  one  apart  from  the  other  either  dogmatic- 
ally or  historically :  the  distinction  between  them  is  important  but  easily 
overlooked. 

Types  of  fhaory:  one  oontraot  or  two!— It  is  possible  to  construct 
political  theories  requiring  one  of  these  tjrpes  of  agreement,  or  both. 

In  the  first  half  of  the  seventeenth  century  the  prevailing  view  was  that 
there  were  two  contracts— of  society  and  of  allegiance :  and  that  the  latter 
was  a  contract  of  mutual  obligation,  a  bilateral  contract  as  modem  lawyers 
say,  between  subjects  and  rulers — ^a  contract  therefore  which  either  prince  or 
people  might  break. 

Historical  illustrations  were  not  wanting  for  either  kind  of  contract. 
Formal  compacts  between  kings  and  their  subjects  were  common  enough  in 
the  Middle  Ages,  and  long  before  Magna  Carta :  ^  and  in  1620,  when  Hobbes 
was  still  a  young  man,  the  Pilgrim  Fathers  did  "solemnly  and  mutually 
covenant  and  combine  "  themselves  "  together  into  a  civil  body  politick  "  and 
'*  promise  all  due  obedience  and  submission  "  to  "  such  just  and  equal  laws," 
etc.,  as  they  should  make.  This  of  course  throws  no  light  on  the  origin  of 
government,  as  the  subscribing  parties  were  already  members  of  a  civilised 
State  and  expressly  described  themselves  as  loyal  subjects  of  King  James  I. 

But  history  did  not  count  for  very  much  with  the  sixteenth  and  seven- 
teenth century  controversialists  except  as  a  storehouse  of  examples  to  be 
used  in  support  of  foregone  conclusions.  They  assumed  *  that  contract  was 
the  most  binding  form  of  obligation,  and  therefore  it  must  be  the  proper 
foundation  of  the  Commonwealth,  in  analysis  and  in  morals  if  not  in 
historical  fact 

There  was  room  for  plenty  of  controversy  within  these  limits,  especially 
as  to  the  contract  of  allegiance. 

Did  the  people  surrender  their  power  to  the  prince,  or  only  commit  it  to 
him  on  terms?  and  on  what  terms,  if  any? 

Did  the  people  delegate  their  authority  to  the  prince,  or  only  appoint 
him  as  a  ministerial  officer? 

Did  the  people  act  as  a  corporate  body,  so  that  the  agreement  was  between 
the  People  of  the  one  part  and  the  King  (or  other  governor  or  governors) 
of  the  other  part  ? 

>  Mr.  A.  J.  Carlyle,  Mtimtnal  PoUtical  Thiory  in  tkg  IVni,  gives  Frankiah  examples 
ot  the  ninth  century. 

*  Locke^  Cw,  Gcv.  §  195 :  Grants,  Promiaea^  and  Oatha^  are  Bonds  that  hold  the 
Almighty* 
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This  last  is  a  question  which  Hobbes  met  with  the  most  emphatic  negative. 

Hobbaf  and  Locke  compared.-- Comparison  of  Hobbes's  and  Locke's 
the<xetical  construction  of  the  body  politic  will  show  that  Hobbes's  doctrine 
was  revolutionary)  while  Locke  worked,  in  the  main,  on  accepted  lines  and 
was  anxious  to  appear  as  following  respectable  authority.  This  was  perhaps 
one  reason  why,  Locke's  influence  on  the  political  thought  of  the  next  century 
was  so  much  greater. 

Both  Hobbes  and  Locke  start  from  an  assumed  **  state  of  nature  " — a 
political  blank  paper.  In  this  they  are  in  no  way  singular.  Observe  that 
their  predecessors,  being  bound  to  accept  the  theological  doctrine  of  the 
fall  of  man,  did  not  and  could  not  treat  the  ''  state  of  nature "  as  a 
golden  age.  It  was  the  condition  of  men  as  fallen,  sinful,  ignorant  and 
ungovemed  creatures.  Any  virtues  it  had  were  negative.  Hobbes  and 
Locke,  again,  are  at  one  in  considering  the  original  multitude  as  a  crowd  of 
unrelated  individuals:  and  this  is  the  fundamental  fallacy  of  the  Social 
Contract  in  every  form. 

Hobbes's  view  of  '^mere  nature"  is  pessimist  enough  to  satisfy  any 
theologian.  'VN^thout  "  a  common  power  to  keep  them  all  in  awe  "  men  *'  are 
in  that  condition  which  is  called  war ;  and  such  a  war  as  is  of  every  man 
against  every  man  "  :  and  thus  there  is  no  security  for  any  life  worth  living.^ 

The  law  of  nature  * — t\e.  the  rule  of  self-preservation  dictated  by  natural 
reason— dictates  to  man  ''  to  seek  peace  and  follow  it,"  and  for  that  purpose, 
among  other  things,  to  keep  faith. 

But  the  law  of  nature  has  no  adequate  sanction.'  '*  Covenants  without 
the  sword  are  but  words,  and  of  no  strength  to  secure  a  man  at  all"  From 
what  sort  of  agreement  shall  the  requisite  "  conmion  power  "  be  derived  ? 

Hobbef*!  Original  Contract — ^The  peculiar  and  fundamental  point  of 
Hobbes's  construction  is  the  form  of  his  original  contract 

There  is  only  one  contract:  it  is  a  contract  of  allegiance  made  not 
between  ruler  and  subjects,  but  between  those  only  who  agree  to  transfer 
all  their  natural  right  to  the  ruler  or  rulers  whom  they  will  henceforth 
obey.  The  sovereign  thus  instituted  (not  necessarily  one  person,  but  in 
any  case  bearing  the  person  of  the  commonwealth)  is  not  a  party  to  the 
covenant  He  promises  nothing  to  the  subjects,  and  is  bound  only  by 
the  law  of  nature  to  exercise  his  power  reasonably.  His  right  is  derived 
not  from  any  promise  made  to  him,  but  from  the  power  conferred  upon 

*  Lev.  i.  13. 

'  The  rdation  of  Hobbes's  law  of  nature  to  the  law  of  nature  as  accepted  by  medieval 
teachers  from  Greek  or  Graeco-Roman  philosophy  and  Roman  law  cannot  be  considered 
here.  Every  one  admitted  however  that  there  was  a  law  of  nature  consisting  of  rules 
of  oondoct  binding  on  men  simply  as  rational  beings,  that  it  was  ascertainable,  and  that 
when  ascertained  it  was  supreme:  except  that  after  the  Reformation  some  Protestant 
controversialists  put  the  letter  of  Scripture  first  under  the  name  of  the  law  of  God.  Why 
did  they  not  say  at  once  that  they  knew  as  much  about  the  law  of  nature  as  the  Pope  ? 
Because  they  were  still  thinking  medievally,  and  wanted  a  show  of  superior  authority. 

•  Lev.  i.  c  17  init. 
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him.  Hence  there  can  be  no  legal  limitation  of  sovereignty,  and  to  talk 
of  a  limited  or  mixed  government  comes  only  of  confused  thinking.^ 

This  single  original  contract  must  be  classed  as  pactum  subiecHoms  rather 
than  pactum  unionis. 

Hobbes,  of  course,  did  not  lay  down  this  doctrine  merely  for  the 
pleasure  of  speculation.  He  had  a  very  practical  object — ^to  prove  that 
Charles  I.  was  of  right  and  in  fact  an  absolute  king.  The  detailed  applica- 
tion is  to  be  found  in  *' Behemoth.''  Also  the  practical  motive  for  his 
conclusions — not  only  avowed  but  insisted  on — was  the  conviction  that 
anarchy  is  necessarily  the  worst  of  evils,  and  any  settled  form  of  government, 
however  bad,  much  better  than  a  revolution. 

Locke's  Sooial  Contract — Locke,  forty  years  later,  started  with  a  very 
different  practical  purpose.  Hobbes  was  the  accuser  of  the  Long  Parliament^ 
Locke  the  defender  of  the  Convention  Parliament. 

Hobbes  argued  strenuously  for  absolute  power.  Locke  was  abundantly 
cautious  to  avoid  making  any  statement  or  admission  which  might  lead 
to  the  inference  of  absolute  power  anywhere. 

For  Locke  the  state  of  nature  is  not  a  state  of  war  until  there  is  actual 
hostility,  but  only  a  state  in  which  peace  is  not  secure.  The  natural  law 
of  self-preservation  includes  a  moral  duty  to  preserve  the  rest  of  mankind 
so  far  as  possible  (Essay,  ii.  §  6).  The  natural  power  of  every  man  has 
already  a  moral  and  even  judicial  character.  Locke  is  therefore  not  an 
unqualified  individualist  like  Hobbes. 

Civil  society  is  formed  by  every  man  giving  up  his  natural  power;  not 
to  a  sovereign  but  "  into  the  hands  of  the  Community  "  or  "  to  the  publick.** 
The  authority  so  conferred  upon  the  society  is  granted  only  to  be  used 
for  the  public  good  (viL  §  87). 

The  next  step  is  that  the  society,  being  formed,  establishes  a  government 
with  l^iislative  and  executive  organs  by  the  decision  of  the  majority.  The 
right  of  the  majority  is  founded  simply  on  the  necessity  of  the  case,  because 
otherwise  no  collective  action  would  be  possible  (viii.  §  96). 

Locke  does  not  say  in  terms  whether  he  regards  this  as  involving  a 
secondary  contract  or  covenant  of  allegiance  (pactum  subiectionis\  and  it 
is  difficult  to  make  out  exactly  what  his  formal  conception  was.  It  would 
rather  seem  that  he  purposely  avoids  committing  himself.  On  the  whole 
I  submit  that  he  does  postulate  an  auxiliary  compact  of  all  the  citizens 
to  be  bound  by  the  government  and  laws  which  the  society  shall  establish 
(viii.  $  122).  This  compact  is  not  made  once  for  all,  but  is  constantly 
renewed  in  the  person  of  every  man  who  becomes  a  subject  and  member 
of  the  commonwealth  by  promising  allegiance. 

>  Heoce,  the  sovereign  not  being  bound  by  law,  no  one  law  can  be  more  ftindamental 
than  another.  Qtm^rt,  what  would  Hobbes  have  made  of  the  constitution  of  the  United 
States,  or  Switzerland,  or  Belgium?  The  attempts  of  modem  followers  of  Hobbes 
to  account  for  **  rigid  "  constitutions  have  been'signal  fiulures. 
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Locke's  view  that  pennanent  citizenship  depends  wholly  on  the  individual's 
consent— and  even  express  consent — is  both  unhistorical  and  contrary  to 
all  legal  doctrine,  as  ^ny  instructed  modern  reader  will  easily  perceive. 

The  persons  appointed  to  exercise  legislative  and  executive  authority 
are  of  course  parties  to  the  contract  as  citizens.  But  Locke  does  not  affirm, 
and  he  seems  by  implication  to  deny,  the  existence  of  any  further  special 
contract  between  governors  or  officers  of  state,  as  such,  and  the  common- 
wealth :  and  this,  although  the  supposed  original  contract  between  king 
and  people  had  been  prominent  in  the  debates  on  the  conduct  of  King 
James  II.  and  its  consequences.  Not  that  Locke  would  deny  that  a 
king  or  any  other  holder  of  public  office  was  bound  by  any  special  oath  of 
office  or  other  express  undertaking  given  by  him  on  his  appointment  and 
admission.  But  in  a  general  way  he  regards  the  powers  of  government 
ix>t  as  depending  on  contract,  but  as  held  under  a  conditional  grant,  or 
in  trust,  from  the  Commonwealth,  and  subject  to  forfeiture  if  the  conditions 
are  not  observed.  Here  we  have  to  note  the  influence  of  ideas  derived 
from  the  Englbh  law  of  property.  The  fundamental  condition  is  that  power 
so  granted  is  to  be  used  in  good  faith  for  the  common  advantage.  Locke's 
development  of  this  into  a  sort  of  constitutional  code,  in  which  especially 
the  sanctity  of  property  is  elaborately  guarded  against  encroachment  by 
the  State,  is  interesting,  but  we  cannot  now  dweU  on  it 

The  path  towards  Boiuseaii. — ^Thus  Locke  may  be  said  to  prepare  the 
way  for  Rousseau.  Hobbes  knew  of  only  one  social  contract,  the  covenant 
of  allegiance :  civil  society  is  constituted  by  allegiance  to  the  common  power 
alone.  Locke  holds  (as  I  read  him)  that  there  is  a  primary  covenant  of 
commonwealth  and  also  an  auxiliary  covenant  of  allegiance :  but  the  chosen 
mlers  are  not,  as  rulers,  parties  to  that  second  covenant.  Rousseau,  with 
great  ingenuity,  quitted  Locke's  lines  and  framed  a  theory  which  may  almost 
be  called  an  inversion  of  Hobbes's.  He  abolished  the  covenant  of  alliance 
altogether,  as  being  superfluous.  There  is  only  one  contract,  the  covenant 
of  commonwealth :  for  the  commonwealth  which  it  creates  is  sovereign,  and 
whatever  the  commonwealth  does  is  an  act  of  sovereignty  needing  no  farther 
confirmation.  Thus  Hobbes  recognises  pactum  subUcUonis  only ;  Locke 
(seemingly)  both  pactum  unionis  and  pactum  subiectionis  ;  Rousseau  pactum 
ufdonis  only. 

Later  British  pablioiitt.^Hume  had  in  fact  refuted  the  Social  Contract 
before  Rousseau's  version  of  it  became  known :  a  version  which  though 
more  brilliant  is  no  more  sound  than  any  other.  But  this  had  apparently 
no  efiect  in  checking  Rousseau's  influence  in  France :  nor  did  it  prevent 
Locke's  political  theory,  which  had  become  part  of  the  regular  Whig  tenets, 
from  being  generally  accepted  in  England  till  the  end  of  the  eighteenth 
century. 

Blackstone,  while  obviously  under  Locke's  influence,  repudiated,  as 
miatter  of  fiu:t,  both  the  existence  of  a  state  of  nature,  and  the  formation 
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of  society  by  "any  convention  of  individuals":  thus  putting  himself  to 
some  extent  in  the  right  line  of  criticism.  It  is  very  doubtful  however  whether 
an^  of  the  expounders  of  a  social  contract  meant  to  commit  themselves  to 
maintaining  that  states  were  normally,  or  ever,  created  in  historical  times 
by  an  express  act  of  agreement :  Locke  is  interesting  and  rather  peculiar 
on  this  point  The  doctrine  of  the  Social  Contract  in  all  its  forms  is 
analytical,  not  historical. 

Hume  showed  that  even  as  mere  analysis  the  doctrine  is  useless.^  It 
attempts  to  found  political  society  on  the  duty  of  keeping  promises.  But 
no  reason  can  be  given  for  keeping  the  supposed  promise  of  the  social 
compact,  or  any  promise,  which  is  not  an  equally  good  reason  for  maintaining 
political  society  and  obeying  the  law,  promise  or  no  promise.  We  have 
to  Mi  back  on  "  the  apparent  interests  and  necessities  of  human  society." 

Bentham  was  fully  convinced  by  Hume's  argument,  and  adopted  it  in 
his  Fragment  on  Government  (1776).  The  Social  Contract,  therefore,  has 
no  place  in  the  politics  of  the  English  utilitarian  school 

Burke  in  his  Reflections  on  the  French  Revolution  and  elsewhere  treats 
it  as  an  absurd  and  contemptible  fiction.  I  am  not  aware  of  any  serious 
attempt  to  revive  it  in  later  times. 

'  Essay  xii.,  of  the  Origiosl  Contract. 
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THE  LEGAL  RELATIONS  OF  THE  SEVERAL 
STATES  OF  THE  EMPIRE.^ 

[Contributed  by  Professor  Harrison  Moore,  Melbourne  University^ 

In  undertaking  to  read  a  paper  on  this  subject,  I  appreciate  the  piquancy 
oC  contrast  which  its  treatment  must  offer  to  the  broad  and  lofty  sentiments 
of  the  paper  by  Mr.  Morris  Miller,  with  which  our  discussion  this  year 
b^n.  A  lawyer  speaking  to  a  general  audience  is  not  likely  to  be  without 
reminders  of  the  dryness  of  his  matter,  even  if  he  were  not  painfully 
conscioas  that  he  is  incapable  of  doing  anything  by  lightness  of  touch 
to  dimini^  the  burdens  of  his  hearers.  However,  those  who  tackle 
the  problems  of  Imperial  union  will  not  be  afraid  of  strong  meat ;  and  I 
will  endea.vour  not  to  clog  the  matter  with  more  detail  than  is  inevitable. 

Our  starting-point  is  the  separateness  of  the  several  parts  of  the  Empire 
in  matters  of  law.  We  speak  of  the  incorporate  union  of  England,  Scotland, 
and  Ireland — the  United  Kingdom.  But  so  far  as  concerns  the  administra- 
tion of  justice  they  are  separate  countries — ^the  law  of  one  in  each  of  the 
others  is  foreign  law.  The  same  is  true  of  each  of  the  British  possessions 
or  dominions — ^in  the  law  courts,  in  the  administration  of  justice,  each 
one  of  them  is  foreign  to  the  rest,  so  that  its  writs  or  other  processes  do 
not  nm  there ;  its  laws  have  to  be  proved  there  as  matter  of  fact,  and  its 
judgments  can  be  enforced  there  only  by  a  new  action.  We  have,  indeed, 
expressed  the  position  when  we  say  that  they  are  foreign  to  each  other 
— exactly  in  the  same  sense  as  French  law  is  foreign  to  English  law. 

That,  of  course,  is  not  to  say  that  the  substance  of  the  law  is  totally 
or  even  greatly  different  The  basis  of  the  law  of  most  of  the  colonies, 
including  all  the  colonies  formed  by  settlement  and  occupation,  is  the 
law  of  England — the  common  law,  equity,  and  the  statute  law  up  to  the 
date  of  the  settlement  Here,  then,  we  have  one  great  unity — a  common 
fount  of  law,  which  may  well  cause  us  to  pause  for  a  minute.  It  is  not, 
indeed,  co-extensive  with  the  Empire,  nor  even  with  the  self-governing 
dominions  within  the  Empire.  Scotland,  Quebec,  practically  the  whole 
of  South  Africa,  stand  outside  it,  while  all  the  United  States,  with  the 
single  exception,  I  think,  of  Louisiana,  come  within  it.  But  so  far  as  it 
extends,  this  single  source  or  fountain  of  law  is  a  fact  of  capital  importance 

'  An  address  delivered  before  the  Imperial  Federation  League. 

"3  8 
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if]  we  regard  law,  as  I  think  we  should,  as  something  more  than  the  arbitrary 
command  of  a  sovereign.  It  has  been  weU  said  that  "the  law  of  every 
country  is  the  outcome  and  result  of  the  economic  and  social  conditions 
of  that  country,  as  well  as  the  expression  of  its  intellectual  capacity  for 
dealing  with  those  conditions ''  (Bryce,  2,  339). 

English  law,  and  particularly  the  English  common  law,  has  always 
been  peculiarly  a  national  law — first,  in  that  the  welding  together  of  the 
separate  local  laws  which  existed  in  England,  as  elsewhere,  was  a  principal 
&ctor  in  contributing  to  that  solidarity  which  gave  to  English  national  hfe 
a  start  of  some  centuries  over  any  other  country  in  Europe;  secondly, 
because  it  has  always  been  regarded  as  lex  terrcty  lex  Anglorum — it  has 
been  sharply  conscious  of  its  distinctness  from  other  laws,  and  of  its  op- 
position in  spirit  to  those  claims  of  universal  obligation  which  were  claimed 
for  the  Roman  civil  law.  Whether  either  the  substance  or  the  form  of 
English  law  has  gained  from  its  aloofness  I  am  not  here  discussing;  I 
am  simply  pointing  to  its  claims  to  be  considered  a  national  law, 
corresponding  with  and  expressing  the  national  spirit  To  this  we 
must  add  the  great  and  exceptional  part  that  English  law  and  its  administra- 
tion have  played  in  the  moulding  of  our  political  institutions.  Lastly,  while 
we  are  on  this  part  of  our  subject,  it  is  not  amiss  to  remember  that 
the  establishment  of  German  unity  was  attended  with  a  great  revival  in 
the  study  of  the  law,  and  that  significantly  the  Constitution  of  the  Empire 
embraces  within  the  federal  power  the  whole  civil  or  private  law.  Many 
of  you  will  know  that  a  uniform  civil  code  for  the  German  Empire  came 
into  force  on  January  i,  1900. 

Here,  then,  are  two  cardinal  facts — the  separateness  of  the  several 
parts  of  the  British  Empire  as  units  of  legal  administration,  and  the  common 
stock  of  legal  ideas  and  institutions  throughout  the  colonies  which  have 
been  formed  by  settlement  from  Great  Britain.  I  propose  now  to  consider 
our  subject  very  briefly  from  these  two  standpoints. 

First — the  separateness.  Throughout  the  civilised  world  the  separateness 
of  jurisdictions  is  tempered  by  the  recognition  of  foreign  laws  and  rights. 
I  make  my  bow  to  a  current  legal  controversy,  and  having  done  so,  I 
think  I  may  say,  without  the  risk  of  seriously  misleading  you,  that  the  aim 
of  the  principles  which  determine  this  recognition  is  to  secure  that  any 
given  controversy  shall  be  decided  in  the  same  way,  irrespective  of  the 
country  in  which  the  suit  may  be  brought.  These  principles,  for  which  we 
have  not  yet  any  unexceptionable  name,  are  generally  known  to  English 
lawyers  as  Private  International  Law,  or  the  Conflict  of  Laws.  Unfortunately 
there  is  no  general  agreement  as  to  the  rules  by  which  the  result  is  to  be 
attained,  and  in  some  respects  English  and  Continental  lawyers  are  further 
from  agreement  here  than  they  were  fifty  years  ago.  To  take  a  single 
illustration,  English  and  French  lawyers  are  agreed  that  a  certain  set  of 
personal  relations  should  be  governed  not  by  the  law  of  the  Court  in  which 
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the  matter  happens  to  arise,  but  by  what  they  would  agree  in  calling  "the 
personal  law."  But  they  differ  in  what  constitutes  the  personal  law.  France 
(and  the  greater  part  of  Europe  has  now  followed  her)  says  "  the  nationality/ 
the  country  of  which  a  man  is  a  subject,  and  here  again  it  is  mainly  a 
political  fcM-ce  finding  expression  through  the  administration  of  the  law. 
England  says  ''the  domidle." 

I  could  give  many  other  illustrations,  but  this  will  suffice.  Well,  now, 
within  the  Empire  we  have  this  advantage — that  there  is  practical  uniformity 
in  the  principles  whereby  a  Court  will  determine  when  it  should  apply  its 
own  and  when  some  other  law  to  the  determination  of  a  given  subject.  This 
uniformity  extends  to  the  principles  upon  which  foreign  judgments  will 
be  recognised ;  and  to  a  considerable,  though  not  to  the  same  extent,  to 
the  principles  upon  which  jurisdiction  is  assumed.  It  is,  I  think  you  will 
agree,  an  advantage  to  know  that  where  A  proposes  to  sue  B  for  damages 
for  breach  of  contract,  the  one  rule  wiU  be  applied  to  the  case  wherever 
the  action  is  brought;  one  rule  will  determine  the  recognition  to  which 
his  judgnient  is  entitled  in  other  jurisdictions,  and  in  the  main  there  will 
be  similarity  in  the  rules  which  determine  the  jurisdiction  in  which  the 
action  can  be  brought  The  advantage  will  be  the  more  apparent  when 
one  adds  that  these  rules  of  recognition  are  most  prominent  in  relation  to 
commercial  law  and  the  law  of  the  domestic  relations,  matters  in  which 
certainty  and,  as  far  as  may  be,  uniformity  are  especially  to  be  desired. 

Now  this,  such  as  it  is,  has  been  accomplished  by  the  action  of  the 
Courts  practically  without  the  aid  of  the  legislature  at  all.  Legislation  has 
done  a  little  to  make  relations  closer.  As  between  England,  Scotland,  and 
Ireland,  the  Judgments  Extension  Acts  have  made  it  possible  to  register 
in  any  of  those  countries  a  judgment  obtained  in  either  of  the  others,  and 
thereupon  to  proceed  to  execution.  As  between  the  several  States  of  the 
Commonwealth,  the  same  thing  can  now  be  done  under  the  Commonwealth 
Inter-State  Process  Act,  r9oi,  one  of  the  earliest,  as  it  is  one  of  the  most 
useful,  of  the  Acts  of  the  Commonwealth  Parliament 

In  some  matters  cognate  to  the  recognition  of  judgments,  something  has 
been  achieved — e,^.  probates,  bankruptcy,  lunacy. 

In  the  extension  of  the  authority  of  the  orders  of  Courts  beyond  the 
jurisdiction  in  which  they  issue,  legislation  of  similar  scope  to  that  in  the 
case  of  foreign  judgments  has  been  passed  by  the  Imperial  Parliament 
for  the  United  Kingdom,  and  the  Commonwealth  Parliament  for  the 
Australian  States.  Further,  by  what  is  a  very  rare  exercise  of  its  power  to 
make  general  provision  for  the  inter-relation  of  the  several  parts  of  the 
Empire,  the  Imperial  Parliament  has  by  22  Vict  c  20  given  power  to  a 
Court  in  any  part  of  the  Empire  to  take  evidence  upon  a  requisition  made 
to  it  in  a  suit  depending  in  any  other  part  of  the  Empire ;  and  in  the  special 
case  of  bankruptcy  proceedings — by  what  is  perhaps  an  accident  in  drafting — 
all  bankruptcy  Courts  throughout  the  Empire  are  required  to  be  auxiliary 
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to  each  other,  and  may  apon  request  exercise  all  the  powers  which  belong 
to  their  own  jurisdiction  or  to  the  jurisdiction  seeking  aid.  This  species 
of  co-operation — the  details  of  which  may  be  studied  in  the  Australian  Inter- 
State  Process  Act,  1901 — is  capable  of  great  extension,  subject  to  a  certain 
discretion  for  the  prevention  of  hardship  in  particular  cases.  For  this  purpose 
it  is  desirable — I  do  not  say  it  is  necessary — that  a  uniform  basis  of  juris- 
diction should  be  agreed  on,  and  that  when  agreed  upon,  all  proceedings 
in  a  Court  competent  according  to  that  rule  should  receive  the  co-operation 
of  those  parts  of  the  Empire  that  adhere  to  the  agreement 

In  one  department  of  legal  administration — the  criminal  law— there  is 
provision  for  co-operation.  The  principle  of  jurisdiction  in  English  criminal 
law  is  that  an  offender  can  be  tried  only  by  the  Courts  of  the  country  in 
vrbich  his  offence  was  committed.  This  principle — although  it  does  not 
stand  alone  in  Continental  jurisdiction — ^underlies  the  whole  international 
practice  of  extradition.  The  Fugitive  Offenders  Act,  1881,  provides  that 
a  person  in  any  part  of  the  British  Dominions  who  is  charged  with  a  crime 
committed  in  any  other  part  of  the  British  Dominions  may  be  handed  over 
to  the  government  whose  laws  he  has  offended.  Thus  not  merely  is  there 
extradition  between  England  and  Victoria,  but  between  Victoria  and  Natal. 
The  somewhat  elaborate  procedure  of  the  Act  is  avoided  in  the  case  of 
colonies  which  are  close  to  one  anodier  by  the  provision  that  the  Crown  may 
group  together  such  colonies,  and  thereupon  they  come  under  a  simpler 
procedure.  The  Australian  colonies  were  so  grouped  together  until  the 
provisions  of  the  Act  were  superseded  as  between  the  States  of  the  Common- 
wealth by  the  Act  of  1901. 

I  turn  to  another  matter — the  proof  of  foreign  law,  e,g,  English  law  in 
Scotland  or  Victoria.  This  is  made  by  the  evidence  of  experts;  "even 
when  a  code  or  statute  is  concerned  it  is  neither  sufficient  to  produce  such 
code  or  statute,  nor  is  it  necessary  to  produce  it  when  an  expert  refers  to  it" 
For  this  reason,  the  (Imperial)  Evidence  (Colonial  Statutes)  Act,  1907,  is 
of  less  importance  than  appears.  It  merely  dispenses  with  the  necessity  for 
proving  the  authenticity  of  Colonial  statutes ;  it  does  not  permit  the  Court 
to  investigate  the  colonial  law  for  itself,  with  the  aid  of  counsel.  I  should 
add  that,  by  an  Imperial  Act  of  1859,  any  Court  within  the  British 
Dominions  may  send  a  case  for  the  opinion  of  a  superior  Couit  in  any 
other  part  of  the  British  Dominions ;  while  as  between  the  Australian  States, 
the  State  Laws  and  Record  Recognition  Act,  1901,  requires  all  Courts  within 
the  Commonwealth  to  take  judicial  notice  of  all  statutes  of  State  pariiaments, 
as  well  as  of  many  of  the  public  Acts  and  officers  of  the  States ;  and,  in 
some  cases,  State  l^slation  goes  further  and  requires  the  State  Courts  to 
take  judicial  notice  of  the  common  law  in  the  other  States.  So  long  as  oar 
fedlities  for  ascertaining  the  law  of  other  parts  of  the  Empire  are  not 
greater  than  they  are  at  present,  one  can  hardly  venture  to  suggest  any  other 
course  than  that  now  adopted  without  inviting  grave  risk  of  error.    Eadi 
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part  of  the  Empire  makes  its  own  provision  for  authenticating  the  Acts, 
judicial  and  ether  proceedings  of  every  other  part 

I  turn  now  to  the  second  head  under  which  I  propose  to  treat  this 
subject.  I  have  said  that  we  find  a  common  basis  through  a  great  part  of 
the  Empire  in  the  prevalence  of  the  common  law.  To  some  extent  this 
nnilormity  has  been  increased  by  the  voluntary  adoption  or  adaptation  by 
most  of  the  colonies  of  a  considerable  number  of  English  statutes,  so  that 
tfiere  is  a  great  resemblance  even  in  their  statute  law.  To  take  company 
law  as  an  illustration.  It  is,  we  may  say,  wholly  statute  law  with  judicial 
interpretation.  Its  starting-point  is  the  English  Act  of  1863,  and  a  recent 
mem<»andum  of  the  Board  of  Trade  published  in  connection  with  the 
Imperial  Conference  shows  us  how  very  closely  the  colonies  and  India  have 
followed  the  English  model.  The  same  memorandum  shows  also  in  an 
instructive  way  under  each  .colony  the  principal  departure  from  English  law, 
and  is  altogether  an  admirable  piece  of  work,  constituting  a  valuable  addition 
to  dbe  comparative  study  of  our  institutions.  I  may  add  as  further  illustra- 
tions the  Bills  of  Exchange  Acts,  the  Sales  of  Goods  Act,  and  the 
Partnership  Act,  where  we  have  availed  ourselves  of  the  codification  Acts 
passed  by  the  Enghsh  Parliament  In  all  these  cases,  and  in  several  others 
oonnea^  with  the  commercial  law,  the  adoption  of  English  law  is  not 
confined  to  settlement  colonies — it  extends  equally  to  those  parts  which, 
like  Scotland,  South  Africa,  and  Quebec,  base  their  systems  on  the  civil 
law.  It  is  in  the  administration  of  these  parts  of  the  law — common  in  their 
main  fieatures  to,  at  any  rate,  the  United  Kingdom  and  the  self-governing 
ocdonies— that  the  services  of  the  Privy  Council  have  been,  and  are  likely 
to  continue  to  be,  most  beneficial.  They  are  dealing  with  a  subject-matter 
with  which  they  are  familiar ;  there  are  not  likely  to  be  special  and  local 
conditions  to  be  appreciated ;  and  the  authority  of  the  Privy  Council  as  an 
ultiroate  Court  of  Appeal  has  served  to  ensure  uniformity  in  the  interpretation 
of  the  law.  Practically  there  is  not  likely  to  be  much  divergence  between 
the  House  of  hoxds  and  the  Privy  Council,  but  it  is  to  be  hoped  that  we 
may  not  have  long  to  wait  for  a  fusion  of  these  two  tribunals.  Let  me  add 
that  in  cases  which  depend  largely  upon  local  conditions,  €.g,  land  laws 
and  mining  laws— the  application  of  colonial  laws  which  are  special  and 
peculiar — there  is  not  the  same  ideal  of  uniformity  to  be  attained ;  the 
decisions  of  a  distant  tribunal  have  not  given  the  same  satisfaction ;  and  it 
is  possible  that  some  solution  of  the  vexed  question  of  appeals  might  usefully 
be  sought  in  some  such  classification  of  subjects. 

If;  <m  the  other  hand,  colonial  legislation  and  Imperial  interpretation  have 
to  some  extent  continued  the  uniformity  of  laws  throughout  the  Empire,  it  is 
not  to  be  denied  that  colonial  l^islatures  have  freely  used  their  powers  of 
separate  l^islation.  We  must  remember  that  it  is  true  of  laws  what  Bacon 
said  of  houses — they  are  made  to  be  lived  in  and  not  to  be  looked  at ; 
dierefore,  use  is  ever  to  be  preferred  to  uniformity.    Still,  uniformity  is  itself 
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utility,  atid  should  not  be  displaced  unless  we  are  assured  that  some  higher 
utility  requires  it  There  is,  in  fact,  a  very  large  number  of  divergences 
in  the  law  which  might  perfectly  well  be  avoided  if  draftsmen  and  legislatures 
would  only  set  themselves  to  depart  as  little  as  possible  from  the  model  upon 
which  in  general  they  are  working,  even  though  they  may  know  that  they  can 
better  the  original.  I  need  not,  I  think,  dwell  on  the  enormous  commercial 
importance  of  uniformity  in  whatever  direction  we  look.  Trade  is  cer- 
tainly one  of  those  things  which  follow  the  line  of  least  resistance,  and 
trade  barriers  do  not  consist  solely  in  tariffs,  but  may  be  found  in  cturency, 
weights  and  measures,  language  and  law.  The  more  you  can  reproduce  the 
relations  with  which  a  country  is  familiar,  the  better  are  your  chances  of 
successfully  developing  a  trade  with  it. 

I  have  left  myself  but  little  time  to  deal  with  specific  subjects  as  to  whidi 
suggestions  rather  than  attempts  have  been  made  to  secure  co-operation  or 
uniformity. 

In  r^;ard  to  the  merchant  shipping  laws  the  position  is  probably  unique. 
As  a  matter  of  history  it  was  long  treated  as  a  purely  Imperial  subject,  partly, 
but  not  solely,  [because  it  may  involve  international  relations.  Speaking 
generally,  the  usual  practice  amongst  nations  is  that  a  ship  carries  her  own 
law  wherever  she  goes,  except  that  when  she  is  actually  in  foreign  waters  she 
is  subject  to  the  local  police  law.  Should  any  serious  inroad  be  made  within 
the  Emfnre  upon  this  practice,  I  believe  that  we  should  be  (ace  to  face  with 
a  very  grave  situation,  which  would  be  political  rather  than  constitutional  in 
character.  That  is  the  only  political  observation  I  shall  allow  myself  in  this 
paper.  From  the  lawyer's  point  of  view,  I  may  add  that  the  Merchant 
Shipping  Acts,  read  with  the  Commonwealth  Constitution,  raise  very  difficult 
questions  as  to  the  extent  of  the  powers  of  colonial  legislatures,  questions 
which  it  was  sought,  not  altogether  successfully,  to  keep  out  of  the  dis- 
cussions of  the  Navigation  Conference.  Patents,  trade  marks,  copyrights, 
and  naturalisation  have  all  been  brought  forward  at  Colonial  Conferences 
without  any  great  advancement  of  discussion.  The  reason  is  obvious.  They 
are  all  of  them  intricate,  detailed,  and  in  some  cases  require  expert  knowledge 
and  experience,  it  may  be  in.administration  or  in  a  special  business  or  science. 
Now  this  is  the  least  promising  thing  in  the  world  to  be  undertaken  suddenly 
by  a  diplomatic  assembly  such  as  met  in  London  in  1887,  1902,  and  1907. 
It  is  the  most  promising  in  the  world  to  be  taken  up  by  a  permanent  com- 
mission with  its  bureau  or  intelligence  department.  We  have  only  to  turn 
to  the  experience  of  the  several  International  Unions  for  cooperation  in  all 
sorts  of  matters,  from  telegraphy  to  the  slave  trade.  We  find  that  these 
unipns  are  successful  exactly  in  proportion  as  their  bureaux  are  continuous, 
organised,  active,  and  intelligent.  Or  we  may  look  nearer  home  at  modern 
parliamentary  procedure.  It  is  now  a  commonplace  that  the  essential  and 
substantive  part  of  legislation  is  the  work  of  the  several  administrative  depart- 
ments or  bureaux,  though  this  is  to  some  extent  obscured  by  the  fact  that  the 
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Bill  is  taken  charge  of  by  a  Minister  who  must  be  a  member  of  the  legislature. 
I  cannot  doubt  that  the  new  Secretariat  will  have  abundance  of  work  to  do 
in  collecting  and  distributing  information^  in  propounding,  discussing,  and 
eventually  submitting  schemes  for  co-operation,  not  merely  in  legislation,  but 
in  administrative  action.  If  the  preliminary  work  is  well  and  thoroughly 
done,  I  have  little  doubt  that  much  will  be  accomplished.  There  may  be 
great  difficulties  to  encounter,  but  I  do  not  think  it  will  be  found  impossible 
to  arrange,  ^^.,  thatjthe  registration  of  a  trade  mark  in  any  part  of  the 
Empire  shaU  be  effectual  to  secure  in  any  part  of  the  Empire  the  protection 
of  the  trade-mark  laws  existing  there. 

The  task  before  us,  therefore,  is  of  a  twofold  nature.  There  is  the  need 
for  better  co-operation  in  the  administration  of  the  law:  I  refer  to  such 
matters  as  the  enforcement  of  judgments,  the  recognition  of  patents  and 
copyrights,  the  machinery  of  insolvency  and  winding-up  of  companies.  This 
does  not  at  all  necessarily  involve,  though  it  is  of  course  facilitated  by, 
miiformity  in  the  substance  of  the  law,  which  is  the  second  great  task.  It 
should  be  part  of  the  work  of  the  new  department  in  the  Colonial  Office — I 
have  no  doubt  it  is — ^to  establish  communication  between  the  several  depart- 
ments in  England  and  the  corresponding  departments  in  the  colonies ;  and 
in  thi^  way  we  may  generally  arrive  at  a  sort  of  informal  administrative  union, 
which  will  foster  a  habit  of  co-operation  entirely  in  accord  with  that  organic 
growth  in  the  Empire  of  which  we  have  heard  a  good  deal  I  can  imagine 
great  good  resulting  from  closer  relations  between  the  parliamentary  draftsmen 
of  the  Empire  and  their  interchange  of  views  and  suggestions.  Very  much 
might  be  accomplished  if  the  leaders  of  the  legal  profession  throughout  the 
Empire  would  interest  themselves  in  the  subject.  We  have  mtemational 
associations  for  the  study,  the  reform,  and  the  uniformity  of  various  matters 
of  law,  and  it  is  not  creditable  to  English  lawyers  that  as  a  body  they  do  not 
address  themselves  to  the  greater  problems  of  the  administration  of  the  law 
and  its  reform.  I  would  commend  the  example  of  the  American  Bar 
Association,  which  holds  frequent  meetings  for  the  discussion  of  matters 
of  national  or  international  importance.  A  great  deal  of  the  best  ability 
of  every  country  becomes  absorbed  in  the  practice  of  the  law,  and  wins 
diere  a  certain  obscure  £ame.  It  is  nothing  less  than  a  national  misfortune 
that  there  are  so  few  opportunities  whereby  the  nation  at  large  may  profit 
from  the  experience  and  the  capacity  of  these  men.  It  ought  not  to  be 
impossiUe  to  arrange  a  Conference  of  Lawyers  of  the  Empire,  to  which 
not  merely  the  governments,  but  the  principal  professional  organisations 
throughout  the  Empire  should  send  delegates.  To  be  nominated  on  such 
a  delegation  would  be  a  distinction  which  I  think  few  men  would  decline, 
so  that  it  ought  not  to  be  difficult  to  get  a  thoroughly  representative 
gathering. 

It  has  been  said  that  the  greatest  danger  of  the  Empire  is  ignorance. 
Well,  it  is  peculiarly  a  danger  in  law,  and  one  which  our  present  arrange- 
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ments  or  want  of  arrangements  makes  infinitely  greater  thaa  need  be. 
First,  let  me  give  credit  for  what  has  been  done.  Quite  recently  there  has 
been  published  by  the  enterprise  of  Sir  Francis  Taylor-Piggott,  now  Chief 
Justice  of  Hong  Kong,  a  collection,  which  aims  at  completeness,  of  all 
Imperial  statutes  operating  in  the  colonies.  This  is  the  first  attempt  of  the 
kind,  and  I  can  testify  to  its  value  as  an  economiser  of  time.  Then,  about 
thirteen  years  ago,  the  efforts  of  Sir  Courtenay  Ilbert  (then  Parliamentary 
Draughtsman  in  England  and  now  Clerii;  to  the  House  of  Commons) 
established  the  Society  of  Comparative  Legislation,  whose  Journal,  published 
once  or  tvrice  annually,  gives  amongst  other  things  a  very  full  summary  of 
current  l^;islation  in  every  part  of  the  British  Dominions,  and  contains  a 
number  of  special  articles  on  comparative  law  and  Imperial  topics,  drawing 
largely  upon  the  services  of  men  who  have  been  or  are  in  the  judicial  or 
official  service  or  practising  in  India  and  the  Colonies.  The  whole  of  the 
work  of  the  Society,  including  the  very  heavy  work  of  editing  the  Journal, 
is  honorary ;  but  the  Journal  could,  1  believe,  hardly  have  continued  without 
the  assistance  of  the  Board  of  Trade,  given  after  experience  of  its  usefuhiess. 
Some  of  the  Colonial  governments — ^indudin^  I  know,  the  Government  of 
Victoria — are  subscribers  for  a  certain  number  of  copies  annually.  The 
object  of  this  Society  is  almost  exactly  what  I  have  been  outlining  in  this 
paper.  It  aims  at  collecting  and  making  available  for  all  the  legal  experience 
of  each  part  of  the  Empire ;  and  at  collecting  and  providing  materials  for 
a  more  certain  knowledge,  both  for  its  own  sake  and  for  £Eu:iliating  the 
assimilation  of  the  laws.  One  very  important  practical  object  will,  I  believe, 
never  be  achieved  without  the  action  of  governments;  but  it  is  so  simple 
in  itself  so  vital  to  any  certain  knowledge  of  the  law,  and  so  little  costly, 
that  we  can  only  marvel  at  the  inertia  which  keeps  on  doing  nothing  to 
carry  it  out  The  first  statement  of  the  objects  of  the  Society  says  (vol  L 
(1896)  p.  ix):  "Efforts  will  be  made  to  procure  the  preparation,  on  some 
uniform  plan,  of  a  satisfactory  index  of  the  statutes  of  each  legislature; 
and  perhaps  it  is  not  too  much  to  hope  that  we  may  one  day  have  a  general 
index  of  the  legislation  of  the  British  Empire."  Here  is  a  service  which 
requires  no  revolutionary  constitutionsd  changes,  would  be  of  incalculable 
value,  and  is  of  infinitesimal  cost.  We  in  Australia  are,  in  regard  to  indexes, 
the  worst  of  sinners.  At  the  present  time  the  only  State  which  has  an 
index  of  statutes  which  is  of  any  practical  use  is  Queensland.  In  Victoria 
there  is  an  index,  not  at  all  without  reproach,  from  the  first  to  the 
Consolidated  Statutes  of  1890 ;  for  the  years  since  then  we  must  work  by 
titles  of  statutes,  which  every  one  knows  are  a  most  insufficient  guide.  When 
one  has  to  refer  to  the  statutes  of  the  other  States,  one  has  to  work  as  well 
as  one  can  with  the  aid  of  more  or  less  shrewd  guesses,  until  at  last  one's 
patience  gives  way.  May  I  suggest,  in  conclusion,  that  there  is  no  greater 
service  which  the  Federal  Government  could  undertake  at  so  small  a  cost, 
and  with  so  little  risk  of  hurting  any  susceptibilities,  as  the  organisa^on  <^ 
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a  uniform  index  for  the  Commonwealth  statutes  and  the  statutes  of  the 
State  ?  If  it  could  be  done  in  aM)peration  with  a  general  scheme  for  the 
Empire^  so  much  the  better ;  but  I  think  every  lawyer  will  agree  with  me 
that  the  lack  <^  a  proper  index  of  the  State  laws  is  so  serious  a  matter  that 
its  remedy. should  not  be  delayed. 
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WAKF  AS  FAMILY  SETTLEMENT  AMONG  THE 
MOHAMMEDANS.^ 

{Contributed  by  Sybd  A.  Majid,  LL.D.y  of  Grays  Inn^  Barrister-at-Law.'] 

Sir  Raymond  West,  in  introducing  the  lecturer,  said:  *'This  I  believe  is 
the  first  occasion  on  which  a  paper  has  been  placed  before  our  Society  by 
a  native  of  our  great  dependency  in  the  East.  This  makes  it  a  most 
interesting  occasion  to  me  and  to  others  who  are  interested  in  India  and  in 
Indian  progress.  But  an  equal  interest  must  be  felt  by  those  who  desire  the 
furtherance  of  juristic  studies  by  English-speaking  people  along  practical  as 
well  as  scientific  lines.  We  cannot  but  derive  advantage  from  the  discussion 
of  jural  questions  such  as  arise  firom  time  to  time  in  actual  experience  by 
those  who  are  themselves  subject  to  the  actual  laws  which  our  Courts  and 
judges  have  to  learn,  conscientiously  of  course,  but  as  it  were  at  second  hand. 
When,  therefore,  a  gentleman  so  qualified  as  Mr.  Majid  comes  forward  to 
give  us  his  views  and  the  views  of  his  co-religionists  on  the  subject  of  wakf  or 
endowments — a  subject  which  so  deeply  affects  the  feelings  and  interests  of 
the  Moslem  community — we  must  accord  him  a  hearty  welcome.  I  see  here, 
besides,  several  gentlemen  who  I  trust  will  by  their  observations  afford  us 
still  further  enlightenment  on  what  is  certainly  a  rather  controversial  subject. 
It  is  one  on  which  English  and  Oriental  ideas  are  a  good  deal  at  variance, 
and  which  requires  consideration  fh>m  many  various  points  of  view. 

'*  I  hope  as  time  goes  on  that  Mr.  Majid  will  be  succeeded  by  other 
lecturers  from  all  the  chief  dependencies  of  the  British  Crown.  London 
ought  to  be,  as  Rome  was  in  its  day,  the  greatest  centre  in  the  world  of 
jurisprudential  learning.  No  other  empire  than  the  British  can  know  so 
many  different  systems  of  law ;  in  none  perhaps  have  they  so  firee  a  develop- 
ment The  jural  principles  evolved  at  Rome  firom  the  dash  and  conflict  of 
different  systems  have  remained  to  our  own  times  the  greatest  and  most 
abiding  monument  of  the  Roman  genius.  History  in  time  to  come  may  have 
a  similar  tale  to  tell  of  an  expanded,  all-embracing  British  jurisprudence,  and 
to  this  I  hope  to-day's  proceedings  of  our  Society  may  make  a  material — 
perhaps  memorable— contribution." 

>  An  address  delivered  at  a  meeting  of  the  Society  held  in  Gra/s  Inn  HaU  in 
February  last 
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Mr.  Majid  then  proceeded  to  deliver  his  address  as  follows  : — 

Wakf  as  F^uoriily  SetUement.— The  word  ''wakf"  means,  literally, 
detention  or  tying  up.  It  is  synonymous  with  the  term  "  habs,"  which  signifies 
detention  or  imprisonment.  The  Prophet  is  reported  to  have  said,^  "  The 
wakf  in  its  exact  signification  is  equivalent  to  al-habs,  that  is,  detention,  as 
the  people  say,  'The  beast  stopped  {wakafat)  and  I  stopped  {wakaftoha) 
her."  Some  Arabic  scholars  have  translated  it  as  imbolisation,  appropriation 
or  settlement 

In  its  l^al  aspect  wakf  has  been  regarded  in  two  different  ways.  Abu 
Hani£a  defines  it  as  detention  of  ain,  ue,  corpus^  in  the  property  of  the  wakif, 
e^,  dedicator  or  settlor,  and  the  giving  away  of  the  use  or  the  usufruct  for 
the  benefit  of  the  poor  or  for  some  good  object  like  things  given  by  way  of 
commodatum  or  loan.*  On  the  other  hand,'  the  two  disciples,  Abu  Yusuf 
and  Mohammed,  hold  that  it  is  the  detention  of  ain,  ue,  corpus^  in  the 
employed  property  as  that  of  God,  the  Almighty,  in  such  a  manner  that  the 
use  or  usufruct  reverts  to  human  beings,  and  that  ownership  is  absolute 
and  can  neither  be  sold  nor  given  nor  inherited.  This  latter  view  is  more 
approved  than  the  former.* 

There  are  two  arguments  which  the  two  disciples  advance.  First,  "  When 
Omar  was  desirous  of  bestowing  (in  charity  the  lands  of  Simag,  the  Prophet 
said  to  him,  *  You  must  bestow  the  Actual  Land  Itself  in  order  that  it  may 
not  remain  liable  to  be  either  Sold  or  Bestowed  and  that  Inheritance  may 
not  hold  in  it' "  Secondly  there  is  a  necessity  for  the  appropriation  being 
absolute  in  order  that  the  merit  of  it  may  result  for  ever  to  the  appropriator ; 
N^md  this  necessity  is  to  be  answered  only  by  the  appropriator  relinquishing 
his  right  in  what  he  appropriates,  and  dedicating  it  solely  to  God.* 

To  constitute  a  valid  wakf  no  prescribed  formula  or  word  is  necessary  if 
it  is  clear  from  the  general  nature  of  the  transaction  that  a  dedication  was 
intended.  Thus  it  is  laid  down  in  the  Fatawa  Alamgiri*  and  has  received 
recognition  of  the  Privy  CoundH  that  '*  according  to  the  Mohammedan 
kw4tjs  not  necessary  in  order  to  constitute  a  wakf  endowment  to  religious 
and  charitable  uses  that  the  term  *  wakf '  be  used  in  the  grant  if  from  the 
general  nature  of  the  grant  such  tenure  can  be  inferred.'' 

'  Hedaya  (original  Arabic):  "Al  wakfo  iogatun  howal  habao  yakoolo  wakafat 
addabto  wa  awkatoha.** 

*  Kafi  (Arabic) :  **  Habsul  ain  afa  milkil  wakife  wattasuddug  bii  maufa-ate  alal  fokarae 
aw  ala  wajhin  min  wojoohil  khair  ba  manzelatii  awarL" 

'  Hedaya  (Arabic)  :  ''  Inda  hooma  habsul  ain  ala  hookme  milkillah  ta-a*la  ala  wajhin 
taoodo  manfaaton  elal  abade  fidyaLcam  wa  la  ubao  wa  la  yuhabo  wa  la  uraso." 

*  Ycyoon  andyoHmato  (Arabic  both).  Abu  Yusuf  was  really  very  advanced  in  his  legal 
conceptions.  Germs  of  equity  are  frequently  met  with  in  his  views.  Perhaps  the  same 
reason  which  brought  into  existence  the  Roman  equity  acted  upon  his  thoughts  with  Uke 
results.    Therefore  his  views  are  generally  approved . 

*  Hedaya  (Hamilton),  p.  232. 

*  Sec  Fatawa  Alamgiri. 

'  Jnpan  Dms  Sakoov.  KaUfruddin,  3  Mac.  Div.  A. 
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Who  can  create  a  Wakf  f  — As  a  general  rule  any  person  who  is  capable 
of  making  a  valid  gift  is  entitled  to  create  a  settlement.  He  must  be  free 
as  distinguished  from  a  slave ;  and  must  be  gifted  with  intelligence  enough 
to  understand  the  effect  of  his  own  action  and  the  nature  of  the  transaction. 
To  guarantee  the  observance  of  the  latter  condition  some  care  has  been 
shown  by  the  Moslem  jurists  by  the  addition  of  another  specific  condition. 
At  the  time  of  making  the  wakf  the  settlor  must  not  be  suffering  from  mortal 
disease,^  that  is  to  say,  of  which  he  dies  subsequently  to  the  creation 
of  the  wakf.  Persons  who  are  so  suffering  might  be  influenced  by  some 
people,  or  might  have  their  intellect  wholly  or  partly  impaired,  or  might 
consent  to  it  without  properly  realising  the  nature  of  the  settlement. 
A  settlement,  therefore,  made  at  such  a  period  of  one's  life  is  wholly  void 
unless  assented  to  by  all  the  heirs,  if  in  favour  of  an  heir,  and  is  limited 
to  one-third  of  the  property  subjected  to  the  settlement,  if  made  for  the 
benefit  of  any  pious  or  charitable  purpose.*  The  settlor  must  have  the 
power  of  disposition  over  the  property  and  must  not  be  a  minor,  as  being 
legally  incapable  of  transacting  any  business  not  materiaUy  beneficial  to 
himself. 

In  this  respect  the  jurists  of  all  the  schools  are  in  entire  agreement. 
''  And  of  the  waki^"  says  the  Shiah  Sharia,  ''  it  is  required  that  he  be  of 
full  age,  of  sound  understanding  and  unrestricted  in  the  use  or  disposition 
of  his  property."  Following  Badaia,  the  Fatawa  Alamgiri  lays  down 
^' among  the  conditions  of  wakf  understanding  and  puberty  on  the  part  of 
the  appropriator,  as  an  appropriation  by  a  boy  or  an  insane  person  is  not 
valid." 

For  the  purposes  of  wakf  ''  an  insane  person  "  is  strictly  interpreted.  It 
corresponds  to  the  furiosus  of  the  Roman  law  or  non  compos  mentis  of  the 
English  law.  Thus  a  person  only  of  weak  intellect  is  not  wholly  dis- 
qualified. The  great  authority  of  the  Rud-ul-Mukhtar  sets  this  question 
at  rest :  '*  If  a  person  who  is  imbecile  makes  a  wakf  upon  himself  and 
after  him  upon  some  oth^  purpose  which  does  not  fail,  it  is  valid 
according  to  Abu  Yusu^  but  the  latter  will  take  effect  only  upon  its  being 
sanctioned  by  the  judge." 

A  wakf  by  an  insolvent  person  to  defeat  or  delay  his  creditors  is  void.* 
This  is  clearly  mentioned  in  the  Fatawa  Alamgiri  on  the  authority  of  the 
Nahr-ul-Faiq.  But  this  rule  will  be  enforced  only  so  far  as  there  is  no  other 
property  to  discharge  the  debts  to  the  extent  of  20s.  in  the  pound.  The 
remainder  will  remain  subject  to  the  dedication.  Following  Bahr-i-Raiq, 
Rud-ul-Mukhtar  lays  down  that  this  rule  is  applicable  to  the  debts  incurred 
prior  to  the  settlement  and  that  a  dedicated  property  is  free  firom  any 
liability  with  respect  to  the  debts  incurred  subsequent  to  the  creation  of  the 

*  Fulton,  p.  345.    Fatawa  Alamgiri. 
'  Fatawa  Alamgiri,  ii.  p.  526. 

*  Fatawa  Alamgiri  (cf.  bankruptcy  laws  in  England). 
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wakf.  Prima  facie  it  may  appear  to  clash  with  the  two  statutes  passed  in 
tiie  reign  of  Queen  Eb'zabeth,  i.e,  13  Eliz.  c.  5^  and  27  Eliz.  c.  4,  the 
principles  of  which  have  been  held  to  apply  to  India,  but  we  must  bear  in 
mind  that  all  wakfs  are  trusts  for  consideration  and  not  voluntary,  i,e,  without 
consideration,  and  the  party  in  whose  favour  they  are  made,  that  is,  God, 
is  not  privy  to  fraud  if  there  is  any  on  the  part  of  the  settlor.  The  trans- 
action being  between  the  settlor  and  God,  it  was  natural  that  the  Moslem  law- 
giver and  subsequent  jurists  took  rather  a  wide  view  of  consideration.  A 
return  in  the  next  world,  as  mentioned  by  the  Prophet,  was  held  to  be  a  good 
and  valuable  consideration  by  the  Prophet,  his  successors  and  the  jurists. 
Of  this  we  shall  see  more  in  subsequent  pages  while  discussing  whether  the 
meaning  of  wakf  has  been  misunderstood  in  a  way  that  really  accounts  for 
decisions  contrary  to  the  Mohammedan  law,  and  that  the  word  '*  wakf"  properly 
meant  "  tying  up,"  whether  in  the  form  of  strict  family  settlement  or  in  the 
form  of  religious  dedications  solely,  or  in  the  form  partaking  of  both. 

The  power  to  create  a  wakf  was  not  confined  to  the  Moslems.  Zimmis 
or  non>Moslem  fellow-subjects,  indeed  even  enemies  {hostes)  within  the  terri- 
tory by  a  special  permission,  were  allowed  to  create  wakfs  with  the  same 
stipalations  as  Moslems.  Indeed,  this  power  was  of  such  an  extensive  nature 
that  one  hears  of  the  free  choice  of  the  non-Moslem  settlor  in  the  objects  of 
wakf  unrestricted  by  any  law  applicable  to  Moslems.  Thus  it  is  laid  down 
in  the  Fatawa  Alamgiri  upon  the  authority  of  Fetah-ul-qadeer  that  "  verily 
Islam  is  not  a  condition  for  creation  of  a  valid  wakf,  so  that  if  a  Zimmi 
or  non-Moslem  fellow-subject  were  to  create  a  wakf  in  favour  of  his  son 
and  descendants  with  an  ultimate  benefaction  to  the  poor,  it  will  be  valid. 
It  will  also  be  lawful  if  he  were  to  give  it  to  the  poor  both  Moslem  and 
non-Moslem  or  if  he  were  to  specify  the  non- Moslem  poor."*  The 
observance  of  the  conditions  stated  by  the  settlor  was  carried  to  its 
fiurthest  extent  Such  settlors  could  lay  down  that  any  of  theu:  descendants 
who  should  embrace  the  Moslem  faith  should  be  excluded.  Although 
apostasy  rendered  a  validly  created  wakf  void,  an  apostate  was  perfectly 
at  liberty  to  avail  himself  of  the  institution  after  his  renunciation  of  the 
Moslem  faith.'  On  the  other  hand,  a  wakf  by  a  woman  who  reverted 
from  Islam  remained  intact  in  spite  of  her  apostasy. 

These  ccmsiderations  lend  colour  to  the  theory  to  be  discussed 
presently,  that  the  institution  of  wakf  formed  a  part  of  the  customary 
law  of  Arabia  prior  to  the  time  of  Mohammed.  Whether  this  was 
ttkxxi  from  the  Roman  law,  in  which  perpetuity  had  reached  a  recognised 
phce,  is  a  matter  of  considerable  doubt.  Jurists  hold  that  Mohammedan 
law  was  greatly  influenced  by  the  Roman  law  through  the  intercourse 
between   the    Arab    merchants    and  the  various    law    institutions  existing 

*  Abdul  Hy€v,  Mir  Moamffar  Hoisan,  I.L.R.  10  Cal.  616. 
'  Fatawa  Alamgiri ;  cf.  Christian  Converts  Act  (India). 
'  Bahr,  Rad-ul-MukhUr,  vol.  iii.  p.  557. 
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on  the  coast  surrounding  the  Roman  lake,  the  present  Mediterranean  Sea. 
The  analogy  in  many  institutions  is  so  startling  that  it  makes  a  critical 
student  ask  himself  whether  it  was  really  so  in  the  light  of  the  incontestable 
existence  of  a  celebrated  law  school  at  Bery^,  that  is,  Beyrout,  down  to 
the  time  of  Justinian.  Had  it  not  been  for  considerations  which  militate 
against  this  theory  I  would  have  readily  accepted  it,  and  in  face  of  those 
considerations  one  can  but  hesitatingly  affirm  that  the  Arabian  law,  in 
spite  of  its  various  similarities  to  the  Roman  law,  was  of  independent 
growth  and  was  no  more  influenced  by  the  Roman  law  than  the  English 
common  law  shorn  of  all  equitable  doctrines. 

The  subject-matter  of  wakf  must  be  certain.  Any  uncertainty  which 
exists  in  respect  of  the  thing  or  things  meant,  and  which  cannot  be 
cleared  up  by  attending  circumstances,  will  have  the  effect  of  rendering 
the  wakf  void.  Nor  can  a  wakf  be  maintained  if  its  creation  or  operation 
be  subject  to  any  contingency.  The  dedication  must  be  free  from  any 
such  conditions  as  would  put  the  creation  of  wakf  upon  the  uncertain 
happening  of  an  event  It  is  dedication,  and  therefore  must  be  uncondi- 
tional as  a  gift 

The  authorities  are  in  entire  agreement  as  to  the  creation  of  wakf  of  immov- 
ables, but  there  is  some  conflict  of  opinions  among  jurists  as  to  the  creation 
of  wakf  of  movables,  though  the  majority  seem  to  be  in  favour  of  the 
view  in  the  affirmative.  I  cannot  do  better  than  give  a  translation  of  the 
passage  of  a  most  authentic  book,  the  Rad-ul-Mukhtar,  as  the  authorities 
for  and  against  are  mentioned  therein  with  great  lucidity.  "There  is  no 
divergence  of  view,'*  says  the  Rad,  **  regarding  the  validity  of  wakf  of  horses 
or  implements  of  warfare,  nor  of  those  movables  and  chattels  which  are 
constituted  wakf  by  implication,  when  included  in  a  wakf  of  land,  as  for 
example  cattle.  This  [is  according  to  ahadis-e-mashhura,  le,  notorious 
traditions.  With  reference  to  the  lawfulness  of  a  wakf  of  other  kinds 
of  movables  the  views  are  conflicting.  According  to  Abu  Yusuf  the  wakf 
of  movables  is  invalid,  whereas  Mohammed  holds  that  a  wakf  of  all  articles 
which  form  the  subject  of  barter,  trade,  or  business  is  lawful.  And  this 
Tiew  has  been  adopted  by  the  majority  of  jurists,  as  is  mentioned  in  the 
Heda3ra ;  and  in  the  Asaaf  it  is  mentioned  to  be  the  correct  doctrine.  In  the 
Mujtaba  also  it  is  mentioned  after  the  Siyar  that,  according  to  Mohammed, 
the  wakf  of  movables  is  absolutely  valid.  According  to  Abu  Yusuf,  the 
wakf  of  such  movables  as  form  the  subject  of  business  transactions  is 
lawful.  In  the  Kholasa  the  views  of  Ansari  have  been  adopted;  Ansari 
was  a  disciple  of  Zuffer;  and  in  Kazi  Khan  it  is  mentioned  that  Zufler 
agrees  with  him.  Sharhbelaliah  also  mentions  that  Zuffer  has  held  so. 
In  the  Manah  it  is  stated  from  the  author  that  in  our  times  the  wakf 
of  dirhems  and  dinars  (money)  is  customary  in  the  countries  of  Rum 
(Turkey),  etc.,  and  such  wakf  would  come  within  the  meaning  of 
Mohammed's   doctrine   upon    which    rests    the   fatwa    (general   concord- 
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ance  of  the  jurists)  that  the  wakf  of  all  movables  which  form  the  subject 
of  transactions  between  people  is  valid.  Consequently,  it  is  not  necessary 
to  depend  alone  on  the  dicta  of  Imam  Zuffer  reported  by  Ansari  for  the 
validity  of  a  wakf  of  dirhems  and  dinars  (money).  "  Verily,  the  Moulana, 
the  Saheb-i-Bahr  (the  author  of  the  Bahr)  has  given  a  fatwa  that  the  wakf 
of  dirhems  and  dinars  (money)  is  lav^l  and  has  not  stated  any  contrary 
doctrine.  And  the  opim'on  which  is  given  in  the  Manah  is  the  view 
of  Ramli  .  .  .  The  wakf  of  a  cow  in  order  that  its  milk  be  distributed 
among  travellers  is  lawful  wherever  it  is  customary.  And  Ansari  was 
asked  if  the  wakf  of  dirhems  and  such  things  as  can  be  weighed  and 
measured  would  be  valid.  He  answered  'Yes.'  On  being  questioned  how 
Aat  could  be,  his  reply  was,  *  By  turning  it  to  account,  le,  investing,  in  the  way 
of  shirkut-i-mu2aribut '  [partnership  in  which  one  partner  supplies  capital  and 
the  other  labour  and  skill].  And  thinp  which  are  capable  of  being  weighed 
OS  measured  will  be  sold  and  the  proceeds  invested  in  shirkut-i-muzaribut 
or  commerce!" 

The  above  leaves  little  doubt  that  a  wakf  not  only  of  immovables,  but 
also  of  movables  of  reasonably  permanent  nature  is  valid. 

Perpetuity. — The  next  point  I  intend  examining  is  whether  perpetuity  is 
the  necessary  condition  oi  2l  valid  wakf.  "  Eternity  without  end  [perpetuity],'^ 
says  the  Fatawa  Alamgiri,  "  is  a  condition  [of  wakf]  according  to  the  opinion 
of  all  [the  jurists],  but  the  express  mention  of  this  is  not  a  condition  [for 
a  valid  creation  of  a  wakf]  according  to  Abu  Yusuf,  and  this  is  correct 
This  is  on  the  authority  of  the  Kafi." 

The  authority  of  the  Ead-ul-Mukhtar  also  goes  in  the  same  direction. 
Concerning  wakf,  it  says  that  it  must  be  intended  to  be  eternal  (perpetual),, 
but  eternity  (perpetuity)  need  not  be  mentioned.  Wakf  implies  eternity 
(perpetuity),  consequently  if  the  wakif  were  to  declare  that  a  particuhu^ 
I»operty  of  his  was  wakf  for  his  children  and  say  nothing  further,  it  is  valid,. 
and  after  the  children  the  income  will  be  applied  for  the  benefit  of  the  poor,, 
who  never  &il. 

The  Moslem  jurists  classify  wakf  into  two  divisions :  first,  public,  for 
masalih-i-amma,  that  is  to  say,  public  works  of  charity  or  utility ;  secondly, 
private,  for  any  other  object  besides  the  first.  The  latter  may  be  subdivided 
into  two  classes — ^viz.  wakf  which  partakes  of  both  a  public  and  a  private 
character,  partly  devoted  to  public  works  and  partly  devoted  to  works  of 
a  private  nature,  and  wakf  exclusively  devoted  to  objects  of  a  private 
nature. 

All  these  three  kinds  of  wakf  are  amply  supported  by  authentic  books 
on  Mohammedan  law,  and  in  practice  by  history  and  the  writings  of  jurists 
all  over  the  Mohammedan  world.  Little  doubt  is  entertained  by  those  who 
have  tried  to  investigate  the  law  ^  that  wakfs  of  all  three  kinds  are  perfectly 
valid,  existed,  and  were  acted  upon  by  the  Prophet  himself,  his  immediate 
>  Bailie,  Moriey,  Kemp  J.,  West  J.,  Petheram  C.J.,  etc.,  etc 
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successors,  associates,  and  Moslems  of  various  Moslem  countries  at  different 
periods  of  time. 

As  to  the  beneficiaries  under  a  wakf,  the  greatest  latitude  is  given  to 
a  settlor.  He  can  create  a  wakf  upon  hiaiself,  a  disposition  upheld  by  the 
English  Courts.  ''A  wakf  upon  one's  self;"  says  the  Rad-ul-Mukhtar, 
*'  amounts  to  a  pious  act."  The  Hedaya  is  also  emphatic  on  this  point :  ^ 
^'The  design  in  appropriation  is  ^e  performance  of  an  act  of  piety,  and 
piety  is  consistent  with  the  circumstance  of  a  person  reserving  the  profits 
to  his  own  use,  as  the  Prophet  has  said,  'A  man  giving  a  subsistence  to 
himself  is  giving  alms.'"  He  can  settle  a  property  upon  his  children, 
generation  after  generation,  but  as  a  family  is  subject  to  becoming  extinct 
in  the  natural  order  of  things,  the  ultimate  beneficiary  would  be  die  poor, 
who  are  always  amongst  us.  If  no  mention  of  it  is  made  in  the  deed,  it 
will  be  so  by  necessary  implication.  In  short,  there  is  no  limit  to  the  objects 
in  favour  of  which  a  wakf  may  be  created  provided  the  ultimate  benefaction 
is  to  the  poor,  to  satisfy  the  condition  that  a  wakf  must  ultimately  be  in 
favour  of  an  object  of  perpetual  nature. 

There  are  three  effects  of  a  valid  wakf:  first  it  renders  the  property 
subject  to  the  wakf  incapable  of  alienation ) '  second,  the  property  cannot 
devolve  save  as  mentioned  in  the  deed;  thirdly,  the  property  becomes 
imprescriptible,  that  is  to  say,  it  is  not  subject  to  alienationf,  or  to  forfeiture 
by  the  sovereign  as  private  property. 

A  few  words  on  the  point  of  alienation.  The  foct  that  a  wakf  property 
cannot  be  alienated  means  that  it  cannot  privately  be  vended  by  the 
motawalli,  $.e.  the  trustee  or  manager.  But  die  property  itself  may  not  be 
withheld  from  free  circulation  provided  it  is  done  with  the  sanction  of  the 
judge,  and  the  proceeds  re-invested.  It  can  be  sold,'  it  can  be  exchanged 
with  the  authority  of  the  kadi  or  judge.  This  exactly  tallies  with  the  powers 
vested  in  the  Court  of  Chancery  to  deal  with  trust  property,  or  powers 
given  to  the  tenant  for  life  according  to  the  Settled  Land  Acts  in  the  English 
law.  The  High  Courts  in  India  are  Courts  of  equity,  and  therefore  may 
^exercise  this  power  ^  either  on  the  application  of  a  motawalli,  or  through  the 
mediation  of  the  Advocate-General  by  allowing  the  motawalli  or  trustee  to  sellor 
exchange  the  property  under  a  wakf  so  long  as  the  purchase-money  can  be 
re-invested,  thus  causing  a  reintegration  of  the  corpus.  This  formality  of 
receiving  a  sanction  is  no  doubt  very  wholesome,  as  otherwise  a  trustee 
might  dissipate  the  property  without  being  accountable  to  any  one. 

History. — ^The  origin  of  wakf  as  family  settlement  dates  back  to  the  hoary 
antiquity  of  the  time  of  Abraham.  He  purchased  the  cave  of  Machpelah  in 
Kiijatharba  about  i860  b.c.,  which  remained  in  his  family  ever  afterwards. 

<  Hamilton's  Hedaya,  tit  Wakt 

*  See  Tableau  G^n^ral,  also  Sir  R.  West  in  the  Joamal  of  the  Society  of  Conpantive 
Legislation,  vol.  v. 

*  Kazi  Khan ;  Fatawa  Alamgiri,  vol.  ii.  (original) ;  Baillie,  Pt.  I.  p.  587. 
^  See  ChariUble  Endowments  Act,  1890. 
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There  is  every  likelihood  that  such  an  institution  found  favour  among  the 
people  of  Arabia  and  other  adjoining  countries.  Mohammed,  who  always 
apf>reciated  what  he  thought  to  be  of  any  usefulness  in  anything  Jewish  or 
Christian,  recognised  it  as  a  beneficial  institution  for  the  clannish  Arabs. 
This  has  led  some  writers  on  Mohammedan  law  to  trace  the  existence 
of  wakf  during  and  after  Abraham's  time. 

But  whether  we  are  prepared  to  accept  it  as  a  fact  or  not,  there  is 
evidence  to  prove  that  wakf  in  the  form  of  family  settlement  existed  at  least 
prior  to  the  time  of  Mohammed,  and  was  so  embedded  in  the  customary 
law  of  Arabia  that  it  has  continued  to  exist  in  full  vigour  down  to  the 
present  time.  It  was  thought  to  be  such  an  essential  part  of  the  Moslem 
law  that  it  was  carried  without  modification  to  various  countries  which 
basked  in  the  full  effulgence  of  Islamic  glory. 

To  enter  into  the  details  of  the  evidence  the  scope  of  this  paper  does  not 
permit:  we  shall  mainly  relate  three  facts  recorded  in  the  most  authentic 
books  on  Mohammedan  law,  which  sufficiently  support  the  view  adopted. 
First,  the  creation  of  family  settlement  by  way  of  wakf  was  not  confined 
to  the  Moslems.  It  was  open  to  a  non-Moslem  fellow-subject,  nay,  even  to 
those  enemies  (hastes)  who  had  sought  refuge  and  were  given  the  protection  of 
the  State.  This  fact  suggests  very  strongly  that  it  was  a  recognised  institution 
amcHig  the  pre-Islamic  Arabs. 

The  great  lawgiver  recognised  the  usefulness  of  the  system  or  perhaps 
found  it  such  an  integral  part  of  the  existing  custom  of  imiversal  force 
in  Arabia  that  he  felt  chary  of  interfering  with  it  If  it  were  purely 
Mohammedan  there  seems  little  reason  in  allowing  the  use  of  it  to  the  non- 
Moslem  fellow-subjects  and  to  strangers. 

Secondly,  a  mention  of  the  fact  in  the  Hedaya  (Hamilton's,  p.  332)  and 
other  books  that  it  existed  in  pre-Islamic  Arabia  in  the  form  in  which  it  has 
found  its  way  into  Mohammedan  law :  *'  Shirrah  says  '  the  Prophet  deter- 
mined the  sale  of  a  wakf  property  to  be  lawful,'  which  is  as  much  to  say 
that  ^brfare  the  promulgation  of  the  law  by  the  holy  Mohammed  appro- 
priation was  absolute,'  but  our  law  has  rendered  it  otherwise."  But  the 
most  authentic  opinion  is  that  it  is  absolute,  which  agrees  with  the  submission 
that  wakf  existed  in  Arabia  before  Mohammed  and  that  it  was  incorporated 
into  the  Mdiammedan  law  as  it  then  existed. 

Thhtily,  Prof.  Nauphal  traces  the  full  l^al  recognition  of  wakf  as 
£umly  settlement  from  the  time  of  Haroun-al-Rashid,  as  at  that  period 
many  such  settlements  existed  in  Mecca.  But  the  very  existence  of  them 
at  that  time  shows  that  the  sentiment  of  the  Arabs,  as  well  as  the  actual 
tradition  of  the  Prophet,  supported  them.  They  probably  therefore  formed 
part  of  the  land  laws  of  Arabia  which  existed  in  a  more  or  less  developed 
stage  even  before  Mohammed. 

So  far  with  respect  to  the  evidence  of  family  settlement  in  early  Arabia ; 
let  us  next  see  how  it  was  received  by  Mohammed  himself  and  his  successors. 
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It  is  mentioned  in  Bokhari  ^  (Bombay  edition,  p.  384),  the  great  and  most 
authentic  collection  of  the  traditions  of  the  Prophet,  that  a  wakf  upon  one's 
children  and  relations  is  valid.  The  much-questioned  tradition '  that  Omar 
the  second  Caliph  actually  created  such  a  wakf  with  the  sanction  of 
Mohammed  is  also  recorded  there. 

The  institution  of  wakf  as  family  settlement  is  mentioned  in  Fath-ul-Kadir. 
Imam  Zailey  corroborates  and  supports  Fath-ul-Kadir.  He  also  gives  a 
copy  of  the  deed  of  Arkam  (a  companion  of  the  Prophet)  by  which  he 
created  the  wakf  of  a  house  in  favour  of  his  children  without  any  express 
reference  to  the  poor  at  all. 

The  earliest  collection  of  decisions  contains  those  given  by  Imam  Abu 
Yusuf,  one  of  the  greatest  jurists  of  recognised  authority,  who  was  the  chief 
kadi  (chief  judge)  under  the  Caliph  Haroun-al-Rashid.  It  is  called  the 
Fatawa  Baramika.  It  is  quite  clear  from  it  that  a  wakf  was  held  lawful 
in  £sivour  of  any  lawful  object,  and  would  after  its  extinction  go  to  the  poor, 
who  are  supposed  to  be  the  ultimate  beneficiaries  of  all  benefactions. 

The  Fatawa  Hawi,  by  Kadi  Jamal  Uddin  Ahmed,  who  flourished  about 
A.H.  600  and  who  was  a  celebrated  cadi  of  Ghazni,  also  lays  down  that 
a  wakf  in  favour  of  one's  children — in  short,  in  favour  of  any  inoffensive 
object — is  valid. 

The  great  collection  of  fatawas  which  is  contemporaneous  in  point  of 
time  is  the  Fatawa  Kazi  Khan.  The  author,  Imam  Fakhruddin  Hassan 
Bin  Mansur  al  uzjandi  al-Farghani,  flourished  about  a.h.  572  (a.d.  1195). 
As  the  book  is  of  great  authority  and  has  been  frequently  referred  to  by 
the  Sudder  and  Supreme  Courts,  it  will  be  of  advantage  to  quote  the 
passage  in  extenso : 

"Abu  Yusuf  [Cadi  of  Irak,  who  flourished  after  Mohammed;  see 
Morley's  Digest^  Introduction,  p.  cclxv.]  has  laid  down  that  when  a  man 
makes  a  wakf  in  these  terms — this,  my  land,  is  a  sadaka  mawkoo&i  or 
mawkoofa  and  its  produce  will  be  for  me  so  long  as  I  live  and  after  me 
for  my  children  and  children's  children  and  their  descendants  in  perpetuity 
as  long  as  my  posterity  exists,  and  on  their  extinction  for  the  poor — it  is 
lawful." 

The  Zakirat-nl-Fatawa,  a  collection  of  precedents  of  the  thirteenth  century, 
emphatically  supports  the  laws  stated  above.  Nor  does  the  Khazanah-al- 
Mufdin,  a  collection  of  precedents  of  the  fourteenth  century  (about  1339), 
lay  down  the  same  law  in  less  unequivocal  terms.  So  does  the  Fath-ul- 
Kadir,  a  book  of  great  authority,  whose  author,  Kamaladdin  Mohammed 
as  Siwasi,  flourished  in  Irak  about  the  middle  of  the  fifteendi  century. 

The  same  view  is  supported  in  Al-Issaaf,  a  book  written  by  Bourhanuddin 
Ibrahim-al-Taraboulis  (Tripoli),  who  drew  his  information  from  the 
writings   of  Abu  Bakr  al  Khassaaf  and  Helal  Ibne   Yehya,  celebrated 

>  Bokhari,  277,  vol.  ii,  trandated  by  W.  Marcans,  Directeur  de  la  Medersa  d'Alger. 
*  22  hh.  post 
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autfiors  of  great  authority.  This  work  was  completed  about  a.d.  148S 
(a.h.  90s). 

The  Bakrur-Raek,  compiled  about  1562,  lays  down  the  same  law.  The 
Fatawa-Alamgiri,  compiled  in  the  reign  of  the  great  Mogul  Emperor  Aurung 
Zebe  (1656),  declares  this  to  be  sound  law  as  practised  in  India.  A  book 
of  undoubted  authority,  the  Fatawa  Durr-ul-Mukhtar,  compiled  about  the 
same  time;  the;  Fatawa  Ead-ul-Mukhtar,  whose  author  is  best  known  as 
Shami,  compiled  later  on ;  the  Fatawa-ul-Ankiravi  of  the  same  seventeenth 
century  (1686);  and  the  Majura-ul-Anwar,  compiled  in  the  eighteenth 
century,  support  the  same  view  and  leave  absolutely  no  doubt  as  to  the 
validity  of  wakf  as  family  settlement  if  there  be  an  ultimate  benefaction 
to  the  poor. 

There  is  another  work  which  was  brought  out  in  1841,  towards  the 
middle  of  the  nineteenth  century.  That  it  is  a  book  of  great  authority 
there  is  no  doubt.  Its  author,  Ibn  Abedin,  a  lineal  descendant  of 
Mohammed,  bom  in  Damascus  (Syria),  has  really  brought  out  a  revision 
of  the  collection  of  decisions  given  by  Hamid  Ibne  Sulaiman,  under  whom 
Abu  Hanifa  studied  law  about  a  hundred  odd  years  Hijra.  It  is  called 
Al-Okood-al  Durria-Fi-Tankih-il-Fatawa-il-Hamidia.  This  institution  of 
wakf  is  expressly  mentioned  to  be  valid  in  favour  of  one's  descendants  with 
ultimate  benefaction  to  the  poor  or  any  object  of  a  permanent  nature.  It 
also  leaves  little  doubt  that  it  formed  an  int^;ral  part  of  Islamic  law  as 
early  as  a.h.  100  if  not  earlier. 

As  shown  above,  this  ultimate  dedication  may  be  express  or  implied, 
and  therefore  a  settlement  without  any  mention  of  the  poor  will  be  valid. 
The  statement  of  law  above  shows  that  for  family  settlements  by  way  of 
wakf  from  the  time  of  Mohammed  down  to  the  present  time  there  is 
an  unbroken  chain  of  evidence  to  show  that  this  law  existed  in 
Arabia,  Ontral  Asia,  Persia,  Afghanistan,  and  India,  at  periods  when 
these  countries  successively  came  to  share  in  the  advantages  of  Moham- 
medan laws.  The  Turkish  practice,  a  century  ago,  as  described  by  D'Ohsson 
in  his  Tableau  G^n^ral,  was  substantially  the  same.  The  Shafeite  ^  and 
Shia'  authorities  (Persia  chiefly)  go  to  support  the  view  of  the  jurists 
of  the  Hanafi  school  by  being  in  full  accord  with  them.  The  Mohammedan 
law  under  this  head  has  been  sufficiently  dealt  with  in  so  far  aa  the  scope 
of  this  paper  allows. 

I  now  propose  to  quote  four  judgments  of  the  Privy  Council,  two  of  which, 
it  is  submitted  with  great  respect,  are  unacceptable  because  of  not  being  in 
accord  with  Mohammedan  law,  however  their  soundness  might,  apart  from 
this,  be  justified  on  the  ground  of  public  policy  and  equitable  considerations. 

The  first  case  is  Jewan  Das  Sahoo  v.  Shah  Kabiraddin  (2  M.I.A.  391). 
It  is  laid  down  in  that  case  that  according  to  Mohammedan  law  it  is  not 
necessary  in  order  to  constitute  a  valid  wakf  or  endowment  to  religious  and 
>  Minhaj,  p.  187.  *  Baillie  ii.  226,  Sharaya. 
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charitable  uses  that  the  term  wakf  be  used  in  the  grant,  if  from  the  generml^ 
nature  of  the  grant  such  tenure  can  be  inferred. 

The  second  case  I  beg  to  draw  your  attention  to  is  Ahsanullah  Chawdhery 
▼.  Amarchand  (L.R.  17  LA.  28).  In  that  case  their  lordships  of  the  Judicial 
Committee  of  the  Privy  Council  had  in  view  the  judicial  opinion  of  Justice 
Kemp  in  Matharul  Haq  v.  Mahapattar  (13  W.R.  235,  1870),  and  their 
decision,  although  not  in  conformity  ?nth  Mohammedan  law  in  one  essential, 
clearly  recognises  the  point  under  consideration  that  a  wakf  by  way  of  Oainily 
settlement  is  not  invalid.  They  purposely  withhold  their  opinion  on  certain 
points  whichi  if  decided  at  that  time,  would  have  saved  a  great  deal  of  dis- 
content afterwards.  It  will  not  be  out  of  place  to  quote  the  passage: 
"Their  lordships  do  not  attempt  in  this  case  to  lay  down  any  precise 
definition  of  what  will  constitute  a  valid  wakf,  or  determine  how  far  provisions 
for  the  grantor's  family  may  be  engrafted  on  such  settlement  without  destroying 
its  character  as  a  charitable  gift  They  are  not  called  upon  by  the  facts  of 
this  case  to  decide  whether  a  gift  of  property  to  charitable  uses  which  is  only 
to  take  effect  after  the  failure  of  all  the  grantor's  descendants  is  an  illusory 
gift,  a  point  on  which  there  have  been  conflicting  decisions  in  India.  On 
the  other  hand  their  lordships  think  there  is  good  ground  for  holding  that 
provision  for  the  family  out  of  grantor's  property  may  be  consistent  with  the 
gift  of  it  as  wakf"  (L.R.  17  LA.  36,  37). 

Then  their  lordships  approve  of  the  view  taken  by  Kemp  J.  on  fiEunily 
settlements  (13  W.R.  235) :  ''  We  are  of  opinion  that  the  mere  charge  upon 
the  profits  of  the  estate  of  certain  items  which  must  in  course  of  time  neces- 
sarily cease  being  confined  to  one  family,  and  which  after  they  lapse  will  leave 
the  whole  property  intact  for  the  original  .purposes  for  which  the  endowment 
was  made,  does  not  render  the  endowment  invalid  under  the  Mohammedan 
law." 

But  they  proceed  to  lay  down  a  proposition  which  is  hardly  supported 
by  the  Mohammedan  law,  and  perhaps  the  reason  is,  as  their  lordships 
expressly  say,  that  the  case  was  not  properly  argued.  '*  On  the  other  hand, 
they  have  not  referred  to  nor  can  they  find  any  authority  showing,  according 
to  Mohammedan  law,  that  a  gift  is  good  as  a  wakf  unless  there  is  a  sub- 
stantial dedication  of  the  property  to  charitable  uses  at  some  period  of  time 
or  other.  .  .  •  But  no  authority  has  been  adduced  for  that  proposition.  .  .  . 
The  observations  of  West  J.  are  extra-judicial,  as  the  case  in  which  they 
were  uttered  did  not  raise  the  question. 

This,  it  is  submitted,  is  not  Mohammedan  law.  So  long  as  there  is  an 
ultimate  bene£action  to  the  poor,  either  express  or  implied,  the  wakf  is  good. 
It  is  not  necessary  that  there  should  be  an  immediate  benefaction  to  the 
poor  :  "  at  some  period  of  time  or  other"  might  be  construed  to  mean  the 
proposition  that  if  there  be  an  ultimate  benefaction  to  the  poor,  the  wakf  is 
good ;  but  the  actual  decision  in  the  case  does  not  admit  of  this  construction. 
It  therefore  leaves  us  where  we  were. 
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ThenextcsLseisNizamuddanv.AdduiGqfur(L.lL  19I.A.  170).  Thiscase 
really  adopts  the  correct  view  of  Mohammedan  law,  and  had  it  not  been  for 
an  oversight  of  a  principle,  it  would  have  put  an  end  to  any  difficulty  cropping 
up  afterwards.  Their  lordships  quote  from  the  preceding  case  (19  I. A.) 
that  "according  to  Mohammedan  law  there  can  be  no  valid  wakfnama 
without  a  substantial  dedication  of  property  to  religious  or  charitable  uses  at 
some  time  or  other.  In  this  case  the  so-called  wakfnama  makes  no  gift  of 
the  lands  in  question,  either  immediate  or  ultimate,  for  religious  or  charitable 
purposes.  ...  It  was  plainly  not  his  intention  to  create  a  series  of  life-rents, 
a  kind  of  estate  which  does  not  appear  to  be  known  to  Mohammedan  law, 
but  to  make  the  fee  devolve  from  one  generation  of  his  descendants  to 
another  without  its  being  alienable  by  them  or  liable  to  be  taken  in  execution 
for  dieir  debts." 

This  is  good  law  pro  tanto  but  for  an  oversight  of  a  principle.  It  leaves  out 
of  account  the  principle  that  the  ultimate  benefaction  in  a  case  of  wakf 
is  always  to  the  poor,  whether  it  is  expressed  in  the  deed  or  not.  This 
case  at  the  very  worst  lays  down  the  principle  that  such  ultimate  benefaction 
must  be  ejqnress.  If  it  had  been  brought  to  the  notice  of  their  lordships 
that  thk  element  need  not  be  exp-ess,  that  it  is  so  by  necessary  implica- 
tioD,  it  is  quite  evident  that  judgment  would  have  been  otherwise. 

The  fourth  and  the  last  case  is  Abulfata  v.  Rasmaya  (L.R.  22  I.A.  87). 
Their  lordships  really  decided  this  case  contrary  to  Mohammedan  law 
and  disregarded  the  authorities  brought  to  their  notice.  Their  lordships,  it 
is  suggested  with  great  respect,  never  intended  to  decide  the  case  according 
to  Mohammedan  law.  Before  I  proceed  to  put  my  humble  opinion  in 
respect  of  this  case  I  propose  to  quote  the  passages  from  the  judgment  as  it 
materially  affects  the  Mohammedan  law : 

The  opinion  of  the  learned  Mohammedan  lawjrer  is  founded,  as  their  lord- 
ahipa  understand  it,  upon  texts  of  an  abstract  character  and  precedents  very 
imperfectly  stated.  For  instance  he  quotes  a  principle  of  the  Prophet 
Mohammed  himself  to  the  effect  that '  a  pious  offering  to  one's  family  to  provide 
against  their  getting  into  want  is  more  pious  than  giving  alms  to  beggars.  The 
moet  excellent  of  sadakah  is  that  which  a  man  bestows  upon  his  family/  And  by 
way  of  precedents  he  refers  to  the  gift  of  a  house  in  wakf  or  sadakah  of  whidi  the 
revenues  were  to  be  received  by  the  descendants  of  the  donor  Arkam.  His  other 
old  authorities  are  of  the  same  kind.  As  regards  precedents,  their  lordships  ought 
to  know  a  great  deal  more  in  detail  about  them  before  judging  whether  they  would 
be  applicable  at  all.  They  hear  of  the  bare  gift  and  its  maintenance,  but  nothing 
about  the  circumstances  of  the  property — except  in  the  case  cited  the  house  seems 
to  have  been  regarded  with  special  reverence— or |0f  the  family,  or  of  the  donor.  As 
regards  precepts,  which  are  held  up  as  the  fundamental  principles  of  Mohammedan 
law,  their  lordships  are  not  forgetting  how  far  law  and  religion  are  mixed  up 
together  in  the  Mohammedan  communities,  but  they  asked  during  the  argument 
how  it  comes  about  that  by  general  law  of  Islam,  at  least  as  known  in  India,  simple 
gilts  by  a  private  person  to  remote  unborn  generations  of  descendants  successions, 
that  is,  of  inalienable  life  interests— are  forbidden,  and  whether  it  is  to  be  taken  that 
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the  Tery  same  dispositions,  which  are  illegal  when  made  by  ordinary  words  of  gift, 
become  legal  if  only  the  settlor  says  that  they  are  made  as  wakf,  in  the  name  of 
God,  or  for  the  sake  of  the  poor.  To  those  questions  no  answer  was  given  or 
attempted,  nor  can  their  lordships  see  any.  It  is  true  that  the  donor's  absolute 
interest  in  the  property  is  curtailed  and  becomes  a  life*interest,  that  is  to  say,  the 
wakfnama  makes  him  take  as  motwaUi  or  manager.  But  he  is  in  that  position 
for  ever,  he  may  spend  the  income  at  will,  and  no  one  is  to  call  him  to  account. 
The  amount  of  change  in  the  position  of  the  ownership  is  exactly  in  accordance 
with  a  design  to  create  a  perpetuity  in  the  family,  and  indeed  is  necessary  for  the 
immediate  accomplishment  of  such  a  design.  It  is  suggested  that  the  decision  in 
AhsoMMUah  Chawdh^r/s  Case  (17  LA)  displaced  the  Mohammedan  law  in  favour 
of  English  law.  Qeaily  BCohammedan  law  ought  ^to  govern  a  purely  Mohammedan 
disposition  of  property.  Their  lordships  have  endeavoured,  to  the  best  of  their 
ability,  to  ascertain  and  apply  the  Mohammedan  law,  as  known  and  administered 
in  India,  but  they  cannot  find  that  it  is  in  accordance  with  the  absolute,  and  as  it 
seemed  to  them  extravagant,  application  of  certain  precepts  taken  from  the  mouth 
of  the  Prophet.  Those  precepts  might  be  excellent  in  their  proper  application. 
They  might,  for  all  their  lordships  knew,  have  had  their  efifect  in  moulding  the  law 
and  practice  of  waki^  as  the  learned  judge « said  they  have.  But  it  would  be  doing 
wrong  to  the  great  lawgiver  to  suppose  that  he  was  thereby  commending  gifts  for 
which  the  donor  exercised  no  self-denial,  in  which  he  took  back  with  one  hand 
what  he  appeared  to  put  away  with  the  other,  which  were  to  form  the  centre  of 
attraction  for  accumulations  of  income  and  further  accessions  of  family  property, 
which  carefully  protect  so-called  managers  from  being  called  to  account,  which 
seek  to  give  to  donors  and  their  family  the  enjoyment  of  property,  free  from  all 
liability  to  creditors,  and  which  do  not  seek  the  benefit  of  otfiers  beyond  the  use  of 
empty  words. 

First,  their  lordships  consider  the  ''texts''  brought  to  their  notice  as 
of  "an  abstract  character"  and  "precedents  very  imperfectly  stated."  In 
Roman  law  as  in  Mohammedan  law  the  texts  deal  with  the  principles  of 
the  law.  The  repeated  writings  of  jurists  of  various  countries  for  nearly 
thirteen  centuries  leave  little  doubt  that  a  uniform  practice  of  creating  fiamily 
settlement  (wakO  existed  in  various  Moslem  countries.  Indeed,  in  India 
the  compilation  of  the  Fatawa  Alamgiri,  during  the  reign  of  Aurung  Zebe,  the 
Mogul  emperor,  is  evidence  enough  that  the  practice  was  common  there. 
To  expect  reports  of  cases  as  we  have  in  England  is  too  much.  The  art 
of  printing  was  not  known  to  them,  nor  were  they  fond  of  recording  cases, 
which  is  peculiar  to  English  law.  It  was  enough  for  their  guidance  as  valid 
if  anything,  as  in  this  case  of  wakf,  had  received  the  sanction  of  the 
Prophet 

Even  in  England  as  late  as  1300  the  precedents  were  little  used. 
Glanville  cites  one  single  case.  Bracton  (Henry  III.)  indeed  does 
cite  many  cases,  nearly  494,  but  it  was  peculiar  to  himself.  Subsequent 
writers  until  about  1500  rarely  quote  cases.  Lord  Coke  tells  us  that  it 
was  only  about  his  own  time  that  counsel  quoted  individual  cases.  The 
subsequent  change  was  due  probably  to  printing.^    And  after  a  course  of 

■  See  Pollock  and  Maitland,  Histoiy  oftiu  EngUah  Lam, 
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year-books,  we  come  so  late  as  1756  before  we  have  anything  like  continuous 
reports  of  what  took  place  in  the  King's  Bench  Division,  and  even  then 
many  of  the  reports  are  very  inaccurate.  It  was  only  in  1865  that  a  council 
ci  law  reporting  was  organised  which  has  ever  since  published  the  authorised 
reports  revised  by  the  judges. 

In  the  light  of  the  preceding,  it  is  really  too  much  to  expect  authorised 
reports  of  cases  in  Mohammedan  law  before  printing  came  into  vogue,  if 
we  are  prepared  to  disregard  the  writings  and  {M-actice  of  jurists  of  various 
Moslem  countries.  The  precedents  about  the  time  of  the  Prophet  are  based 
upon  such  irresistible  proof  that  we  cannot  ignore  it,  but  at  the  very  best 
it  is  a  matter  of  historical  interest  It  is  enough  to  sustain  our  contention 
to  show  that  it  did  exist  and  does  exist  even  to-day  in  various  countries. 

The  second  objection  their  lordships  urge  appears  difficult  to  answer-^ 
that  of  inconsistency  between  ordinary  gift  and  wakf  if  we  leave  out  of 
account  that  the  transaction  is  between  God  and  man  in  one  case,  and  between 
man  and  no  one  in  the  other.  But  this  objection,  apart  from  the  answer 
given  above,  really  leaves  the  law  unaffected.  Perhaps,  as  gift  was 
peculiarly  subject  to  misconception,  it  must  be  immediate  and  not  at  a 
remote  period  of  time.  There  is  another  apparent  inconsistency  in  the 
law  of  gift  itself;  still,  it  was  never  contended  that  such  was  not  the 
law.  Hiba  is  associated  with  hiba-bil-ewaz  and  hiba-ba-shartul-ewaz. 
Hiba  means  transfer  of  property  for  an  indefinite  return,  while  the  two 
others  mean  for  a  definite  return. 

A  glance  at  one  of  the  great  systems  of  law,  Roman  law,  will  show 
that  such  inconsistencies  occur  and  really  do  not  question  the  existence 
of  such  laws  as  such.  Take  for  example  usufruct  (by  will  at  least),  which 
was  created  on  condition  precedent  or  to  begin  at  a  future  time — ex  urto 
tempore  (D.  7.  i.  4,  34,  54,  D.  7.  3.  i).  It  is  said  in  the  Digest  that  a 
usufruct  may  be  granted  to  a  man  and  his  heirs  (D.  7.  4.  5,  etc.)  and  that 
his  heirs  took  a  distinct  usufruct  licet  diversi  sint  fructus  (D.  45.  i,  38,  12). 
John  Voet  questions  this  and  relies  upon  a  constitution  of  Justinian 
(C.  3.  35.  14) :  *'  a  legacy  is  burdened  with  a  usufruct  in  favour  of  the  testator's 
heir ;  this  usufruct  shall  come  to  an  end  at  the  death  of  the  heir  and 
not  pass  to  heir's  heir."  Windschied  considers  it  to  be  fair  that  it  should 
be  so  in  order  that  the  l^acy  might  have  some  effect,  but  contends 
that  the  constitution  cannot  be  considered  as  prohibiting  the  devise  of  a 
usufruct  to  a  man  and  his  heirs.  Windschied  adds  that  though  to  allow 
a  usufruct  to  go  to  heirs  was  in  contradiction  to  the  conception  of  a  usufruct 
as  a  personal  right,  and  to  call  the  heir's  interest  a  new  usufruct  was  merely 
a  formal  reconcilement  with  the  original  doctrine,  yet  this  step  was  a 
necessary  consequence  of  the  other  personal  servitudes,  the  emphyteusis 
and  the  superfices  having  become  heritable. 

Thus  certain  inconsistencies  in  law  really  caimot  support  a  question  of 
the  existence  of  the  law  in  face  of  overwhelming  proof  as  to  its  existence. 
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It  will  indeed  be  in  an  ideal  polity  to  have  a  system  of  law  every  part  of 
which  would  be  logically  deducible  from  a  few  principles. 

The  third  objection  is  that  by  this  device  the  donor  exercises  no  self- 
denial.  It  is  apparent  that  he  at  least  exercises  a  strict  prudential  control 
over  himself  by  renouncing  his  right  of  alienation  of  the  property  subject 
to  a  wakf,  besides  giving  it  away  to  a  cause  of  charity,  though  deferred. 

The  next  point  I  should  like  to  consider  is  the  rule  against  perpetuities^ 
which  is  responsible  for  the  above  decision.  In  India  this  rule  as  applied 
to  wakf  has  been  used  in  its  primary  sense  ^  as  meaning  ''  indestructible, 
inalienable  interest"  This  view,  it  is  apparent  from  the  preceding,  disregards 
one  element  in  the  institution  of  wakf,  that  the  property  can  be  alienated 
provided  it  is  sanctioned  by  the  judge  and  the  proceeds  re-invested.  Thus 
the  ground  that  the  property  is  taken  away  from  free  circulation,  the  basis 
of  the  rule,  does  not  stand.  Even  if  it  were  so,  the  economic  condition  of 
India,  mainly  an  agricultural  country,  will  require  serious  consideration  before 
rules  beneficial  to  a  commercial  country  like  England  can  be  incorporated 
without  any  modification  into  the  Indian  law. 

But,  a  step  further.  The  rule  itself.  The  first  reasoned  discussion  of 
the  rule  appears  in  the  Duke  of  Norfolk s  Case^^  in  which  Lord  Chancellor 
Nottingham  laid  down  that  there  was  nothing  unnatural  or  absurd  in  a 
"possibility  upon  possibility  and  a  contingency  upon  contingency." 
But  this  case  decides  that  a  future  interest  might  be  limited  to  commence 
on  any  contingency  which  must  occur  within  lives  in  being.  Sixteen  years 
after  came  the  case  Lloyd  v.  Carew^  which  laid  down  the  validity  of  a  devise 
which  was  to  take  eflfect  within  a  reasonable  time  after  lives  in  being.  But 
it  was  left  for  Stephens  v.  Stephens  ^  to  decide  the  validity  of  an  executory 
devise  to  an  unborn  child  of  a  living  person  when  he  should  attain  the 
age  of  twenty-one,  and  for  Cadell  v.  Palmer  *  to  finally  lay  down  that  the 
period  of  twenty-one  years  was  to  be  in  gross. 

Thus  it  was  not  until  1833  (nineteenth  century)  that  the  rule  against 
perpetuities  took  its  present  shape.  Lord  Brougham,  who  delivered  the 
opinion  in  Cadell  v.  Palmer^  made  no  secret  of  his  dissatisfaction  at  the 
illogical  process  by  which  the  decisions  settling  the  rule  as  it  exists  at  the 
present  day  was  arrived  at.  Thus  in  Phipps  v.  Akers  •  he  said :  "  The  Courts 
and  even  this  House  have  sanctioned  what  even  plainly  appeared  to  be 
erroneous  principles,  introduced  and  long  assumed  as  law,  rather  than 
occasion  the  great  inconvenience  which  must  arise  from  correcting  the 
common  error,  and  recurring  to  more  accurate  views.  Accordingly,  when 
Cadell  V.  Palmer  was  argued  in  this  House,  I  advised  that  your  lordships 
should  abide  by  the  received  extension,  which  has  for  a  great  length  of  time 
been  given  to  the  period  within  which  an  executory  devise  might  be  held  good.** 

»  Markby  J.,  12  W.R.  347.  *  Dc  G.  &  J.  62. 

«  3  Ch.  Ca.  I  (1681).  •  a.  &  F.  372  (1833),  Tudor's  L.C.  424. 

•  Shower  137  (1697).  •  9  CI.  &  F.  533,  598. 
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Again,  in  Dungannon  v.  Smith  ^  he  observed  :  ''  The  rule  of  law  is  the  term 
in  gross  of  twenty-one  years  after  the  life  or  lives  in  being ;  that  was  clearly 
laid  down  by  your  lordships  upon  my  recommendation.  ...  I  have  a 
strong  qpinion,  which  I  believe  is  joined  in  by  the  profession  at  large,  that 
It  arises  out  of  an  accidental  circumstance,  out  of  a  confusion — I  may  say 
a  misapprehension  in  confounding  together  the  nature  of  the  estate  with 
the  remedy  at  law  by  fine  and  recovery,  which  could  not  be  applied  till 
a  certain  life  came  to  twenty-one  years."  Similar  is  his  remark  in  Cole 
▼.  Seweil^i  he  says:  "  The  rule  that  you  can  take  a  gross  term  most  certainly 
arises  from  a  mistake,''  etc,  etc. 

Such  is  the  short  history  of  the  rule.  It  does  not  affect  the  ultimate 
reversion  of  a  fee  simple  to  the  landlord,  nor  does  it  affect  easement  by 
custom,  nor  does  it  concern  itself  with  contracts :  one  may  validly  promise 
to  pay  A  or  his  heirs  or  administrators  a  sum  of  money  at  a  future  event 
which  may  not  happen  within  twenty-one  years  after  lives  in  being. 

Again,  if  the  rule  is  so  beneficial  as  it  is  thought  to  be,  it  is  rather 
inconsistent  to  allow  charitable  endowments  to  go  out  of  its  operation. 
The  arguments  with  equal  force  apply  to  the  latter.  Moreover,  Christ t 
Hospital  V  Grainger^  and  In  re  Tyler ^  make  it  quite  possible  that  by 
laying  down  a  condition  that  charity  A  was  to  enjoy  a  certain  property 
so  long  as  it  paid  a  sum  to  the  then  living  heir  of  the  donor  every  year,, 
and  in  case  of  fidlure  the  property  to  go  to  charity  B,  a  perpetual  provision 
could  be  made  for  one's  descendants! 

That  the  rule  is  by  no  means  very  just  is  shown  by  the  experience  of 
other  highly  developed  systems  of  law.    In  Roman  law  the  doctrine  of 
fidd  commissa^  laughs  to  scorn  the  rule.    So  does  the  usufruct  which 
passed  generation  after  generation. 

The  Scotch  law,  again,  had  a  most  strict  form  of  settlement  on  account 
of  the  express  enactment  of  the  Scotch  Legislature  in  1685.  The  "irritant 
and  resolutive  clauses"  satisfied  the  most  exalted  views  as  to  the  extent 
of  prospective  control.  The  Act  of  1848,  c.  36,  which  allows  the  dis- 
entailing of  a  settlement,  seems  to  have  altered  the  law  with  respect  to 
realty,  while  the  Act  of  1868,  c.  84,  allows  only  the  creation  of  a  life- 
interest  in  favour  of  a  party  living  with  respect  to  movables.  The  law 
of  France  does  not  recognise  the  rule  in  its  entirety,  and  it  \&  possible 
to  make  such  an  interest  as  would  defy  the  rule  in  England  within 
certain  limits.^ 

Olgeetions  to  the  Bule  at  ap^ied  to  India.— The  introduction  of 
the  rule  in  India  is  open  to  grave  objections.    First,^  the  introduction  of  the 

■  13  CL  ft  F.  546,  639.  '  16  Simon  83. 

*  3  H.  L.  C.  186,  333  (1848).  «  3  Cb.  CA  353  (1891). 

*  Hnnter's  Rommn  Law ;  G.  Bowyer's  Commmt  on  tk§  Modim  Civil  Lmw,  pp.  150-3.  » 

*  Code  CivU,  896^  897,  1048. 

'  Tagort  V.  Ttfgort,  per  Sir  Barnes  Peacock,  4  BX.R.  103. 
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principles  of  the  English  law  into  the  Mohammedan  law  would  create 
the  greatest  inconvenience.  It  would  be  a  composite  system  wholly 
unknown  to  the  Mohammedan  law  and  would  cause  such  uncertainty 
that  no  man  would  know  what  his  rights  are  and  no  lawyer  could 
safely  advise  him  upon  the  subject.  Religion  and  law  are  so  mixed  up 
among  the  Mohammedans  that  any  such  introduction  of  new  principles 
would  necessarily  mean  the  incorporation  of  principles  at  variance  with 
their  religion. 

.  Secondly,  the  rule  against  perpetuities  in  its  English  form  owes  its  origin 
to  pure  accident,  and  a  glance  at  its  history  will  show  that  its  develop- 
ment was  neither  logical  nor  harmonious.  To  adopt  a  rule  so  compli- 
cated and  involving  such  logical  inconsistencies  is  most  undesirable. 

Thirdly,^  "the  general  principle  of  public  law  in  British  India  is  that 
of  supporting  the  private  customary  law  of  each  of  the  principal  classes, 
except  where  it  has  been  distinctly  superseded  by  the  statutory  rule 
(Charter  of  Supreme  Court  of  Bombay,  s.  29,  41  Moo.  LA.  433).  The 
law  and  the  opinion  of  the  Mohammedans  undoubtedly  regard  a  trust 
(wakf)  such  as  the  one  in  question  as  a  charity,  and  granting  this  is  a 
charity  the  objection  to  a  perpetuity  flails  according  to  the  principle  of  the 
English  law." 

The  judgments  embodied  in  the  preceding  pages  are  not  in  strict 
accordance  with  Mohammedan  law,  but  they  may  perhaps  be  supported 
on  the  grounds  of  public  policy '  and  equity.'  In  the  event  of  legislation 
the  wholesale  adoption  of  all  forms  of  wakf  may  not  suit  the  present 
progressive  time,  and  therefore  to  avoid  the  Scylla  of  infraction  of  the 
Mohammedan  law  and  the  Charybdis  of  fraud,  etc.,  on  the  part  of 
settlors,  the  suggestion  of  Sir  Comer  Petheram,  K.C.>  late  Chief  Justice 
of  Bengal — "to  create  an  office  dealing  with  wakf  with  ultimate  real 
benefaction  to  the  poor,  put  under  the  control  of  judges'* — might  prove 
very  beneficial.  The  settlors  should  thereby  be  placed  under  the  re- 
striction to  fuUy  specify  their  intention  to  create  the  wakf  to  the  judge, 
who  af^er  due  investigations  should  formally  sanction  it.  This  will  do 
away  with  any  fraudulent  intention  on  the  part  of  settlors  as  well  as 
express  their  real  intention.  As  this  in  a  great  measure  falls  in  with  the 
view  of  Abu  Hanifa  as  well  as  with  practice  in  Egypt  and  Turkey,  there 
can  be  no  objection  on  the  part  of  the  Mohammedans. 

The  recognition  of  a  limited  kind  of  family  settlement  for  the 
Mohammedans  might  solve  the  difficulty.  They  may  be  allowed  to  create 
family  settlements,  say,  for  a  period  of  two  or  three  generations,  with  power 
to  the  then  existing  motawalli  to  create  another  similar  wakf  if  he  so  chooses, 
subject  to  a  similar  restriction.    This  in  the  main  coincides  with  what  Sir  R. 

West  (I  am  thankful  to  him  for  allowing  me  to  mention  his  name)  had 

>  FmUma  Bibi  ▼.  AdoocmU-GemnUf  per  Sir  Raymond  West,  6  Bom.  42. 
*  Blackstone. 
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suggested  to  Lord  Northbrook  on  the  subject  This  reform  will  satisfy 
the  Mohammedans  as  well  as  not  go  quite  against  the  rule  against 
perpetuities.  We  must  remember  that  in  the  East  the  £unily  forms  the 
unity  while  in  the  West  the  individual,  and  legislation,  whether  direct  or 
indirect,  should  aim  at  the  various  states  of  things  in  different  countries 
which  it  is  meant  to  affect 


Sir  Roland  K.  Wilson  expressed  a  hope  that  the  paper  would  be 
imnted,  as  he  had  only  been  able  to  follow  the  reading  of  it  very  imperfectly, 
and  it  was  evidendy  the  result  of  extensive  research.  Addressing  himself 
to  the  remarks  of  Mr.  Ameer  Ali,  he  expressed  agreement  with  the  criticisms 
passed  by  that  learned  writer  in  his  books  on  the  judgments  of  the  Privy 
Council  invalidating  family  settlements  by  way  of  wakf.  He  had  been 
convinced  by  his  aiguments  that  such  settlements  were  held  valid  by  all 
schools  at  least  as  far  back  as  the  date  of  the  Hedaya,  and  probably  several 
centuries  earlier,  which  was  a  sufficient  reason  for  their  being  held  valid 
by  the  British  Courts  administering  Mohammedan  law,  though  he  did  not 
think  it  proved,  or  likely,  that  Mohammed  himself  had  had  his  attention 
directed  to  the  practice  and  had  given  it  his  sanction.  Still  less  could 
he  agree  with  the  lecturer  that  it  was  an  institution  of  Pre-Islamic  Arabia, 
seeing  that  it  presupposed  social  conditions  which  did  not  then  exist 

Where  he  differed  from  Mr.  Ameer  Ali  was  on  the  question  of  public 
policy.  However  erroneous,  the  rulings  of  the  highest  Court  of  Appeal 
must  stand  until  reversed  by  legislation,  which  was  the  course  advocated 
by  that  gentieman.  He,  on  the  contrary,  considering  the  rulings  in  question 
to  be  sound  from  the  point  of  view  of  public  utility  though  wrong  in  law, 
would  like  to  see  the  irregularity  cured  by  confirmatory  legislation — 
provided  always  that  this  could  be  done  without  seriously  offending 
Mohammedan  sentiment  Whether  the  general  opinion  of  Indian  Moham- 
medans (including  the  landless  as  well  as  the  land-owners)  was  so  strongly 
in  favour  of  subjecting  the  living  to  the  wishes  or  caprices  of  the  dead  that 
it  could  not  be  safely  disregarded,  could  only  be  ascertained  by  a  commission 
ai  inquiry  and  some  system  of  vote-taking,  and  this  was  the  course  that 
he  himself  had  advocated,  in  an  article  which  appeared  some  time  ago  in 
T^  Nineteenth  Century. 


Sir  R.  West,  in  closing  the  proceedings,  said  :  Mr.  Majid  well  deserves 
the  thanks  of  the  Society,  and  all  present  will,  I  am  sure,  concur  with  me  in 
acknowledging  the  valuable  contribution  he  has  made  to  our  transactions  in 
the  paper  he  has  read  The  subject  is  one  of  some  difficulty  and  one  that 
has  given  rise  to  considerable  differences  of  opinioi^  even  among  Mohammedan 
jurists.  It  is  hardly  to  be  wondered  at,  therefore,  if  our  Anglo-Indian  Courts 
and  the  Supreme  Court  of  the  Privy  Council,  coming  to  the  consideration  of 
Mohammedan  setdements  in  the  form  of  wakf  with  a  set  of  preconceptions 
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somewhat  incongnious  with  Mussulman  ideas,  should  have  arrived  at  con> 
elusions  not  quite  acceptable  to  the  general  body  of  the  believers  in  India* 
The  difficulties  of  the  case  were  not  peculiar  to  our  own  Courts.    There  had 
been  an  almost  equal  clashing  of  principles  and  decisions  under  the  French  rule 
in  Algeria,  though  the  variances  there  were  of  a  diflferent  kind,  as  they  touched 
on  the  divergent  doctrines  of  the  Hanifite  and  Malekite  schools  of  Islamic 
law  and  the  patent  inconsistency  between  the  sacred  inspired  rule  of  family 
succession  and  the  recognition  or  supposed  recognition  by  Mohammed  in 
practice  of  a  system  of  dedication  shading  off  into  a  law  of  entails  or  sub- 
stitutions by  which  property  could  be  tied  up  in  mortmain  for  a  long  series 
of  generations.    The  Arabian  prophet  found  a  system  prevailing  of  strict 
agnatic  succession.    This  he  modified  considerably  and  humanely  in  &vour 
of  females  and  cognates.     The  rules  thus  laid  down  by  him  had  a  divine 
sanction  and  admitted  prima  fade  of  no  exception  on  grounds  of  mere  human 
policy.   But  according  to  the  traditions  he  approved  in  one  or  two  instances  a 
dedication  during  a  founder's  life  of  property  such  as  to  defeat  the  expecta- 
tions of  the  heurs.     He  recognised  too  the  principle  of  religious  merit 
acquired  by  sadakahox  gifts  designed  for  that  purpose,  a  view  quite  in  harmony 
with  that  which  suggested  many  Christian  dedications  in  the  earlier  ages  of 
oiu:  Church.    Moreover,  it  was  declared  that  no  bounty  could  be  more 
meritorious  than  that  by  which  a  benefactor's  own  descendants  profited. 
Hence  side  by  side  with  a  rigid  rule  of  inheritance  a  system  of  dedications  and 
substitutions  was  evolved  by  the  Moslem  jurists — not  without  much  controversy 
— by  which,  provided  there  were  some  clearly  indicated  ultimate  bequest  to 
the  poor  or  the  public,  a  series  of  successions  might  be  constituted  entirely 
superseding  the  ordinary  descent  in  virtue  of  family  connection.    There  is  no 
abhorrence  of  a  perpetuity,  nor  indeed  in  ordinary  cases  of  any  strict  prescrip- 
tion under  the  Mohammedan  law,  but  the  conflict  of  principles  as  between 
wakf  and  inheritance  could  not  escape  attenticHi;   and  the  Mohammedan 
rulers,  even  those  of  the  highest  integrity,  were  embarrassed  by  finding  a 
large  proportion  of  the  land  placed  extra  commercium  and  exempted  from 
fiscal  contribution  by  the  sacred  impress  of  dedication.     The  unquestioned 
rule  of  inheritance  was  not  opposed  by  any  equally  clear  and  complete 
pronouncement  in  favour  of  testamentary  dedications  or  wakfs,  and  the  confLct 
of  doctrines  which  divided  the  schools  of  jurists  made  the  subject  one  most 
appropriate  for  imperial  and  thence  also  for  judicial  determination.    Thus 
our  Privy  Council  might  on  purely  Mohammedan  principles  have  found  their 
way  to  conclusions  not  widely  different  from  those  at  which  they  have 
actually  arrived.    As  matters  stand  it  may,  I  think,  be  said  that  while  the 
doctrine,  broadly  expressed,  as  to  the  unlawfulness  of  perpetuities  is  repugnant 
to  Mohammedan  ideas  and   sensibilities,    yet  a  moderate  law  of  entail 
limiting  the  right  of  disposition  to  two  or  three  generations  and  not  im- 
pairing the  rights  and  capacities  of  the  poor  would  be  gladly  accepted  by 
our  Moslem  fellow-subjects  as  a  reasonable  compromise  between  tradition  and 
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public  poliqr.  A  practical  enforcement  of  the  law  of  interdiction  and 
guardianship  as  against  prodigals  would  be  no  less  acceptable  and  would  be 
quite  conformable  to  the  sacred  law.  A  wakf  duly  constituted  is  regarded 
as  a  gift  to  God  for  the  benefit  of  some  class  of  His  creatures.  It  takes 
immediate  effect  through  the  mutawalli's  acceptance,  and  the  beneficiaries 
may,  according  to  Mohammedan  principles,  be  preferably  the  descendant  of 
Che  settler  or  wakif  just  as  well  as  in  England  a  first  claim  on  certain  endow* 
ment  may  be  constituted  in  favour  of  a  founder's  kin. 
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IHffioiil^  of  Definiiig  Sociology. — ^Those  of  us  who  had  the  good  fortune 
to  hear  the  inaugural  lectures  of  Professors  Hobhouse  and  Westermarck 
on  December  17  last  will  probably  remember  how  wisely  cautious  both 
Professors  were  in  the  matter  of  offering  definitions  of  Sociology.  Professor 
Hobhouse  indeed  implied  that  Sociology  is  a  science  which  has  the 
whole  social  life  of  man  as  its  sphere,  and  Professor  Westermarck  went 
so  fiEur  as  to  say  that  Sociology  might  be  regarded  as  the  science  of  social 
phenomena;  but  I  recollect  very  well  that  Professor  Hobhouse  suggested 
— at  any  rate  as  regards  any  more  elaborate  definition — ^that  there  might 
be  at  least  as  many  definitions  as  there  were  sociologists  in  the  room. 
Later,  in  the  Editorial  with  which  the  first  number  of  our  Sodologicai 
Review  opens,  Professor  Hobhouse  gave  us  another  compact  formula, 
namely  that  Sociology  is  the  science  of  society.  The  social  life,  he  ex- 
plained, constitutes  a  distinct  field  for  investigation  in  the  scientific  spirit. 

To  such  a  terse  formula  as  the  science  of  social  phenomena  I  take  no 
exception.  It  is  analogous  to  the  definition  of  jurisprudence  as  the  science 
of  positive  law.  But  though  fully  conscious  of  the  difficulties  and  dangers 
of  definitions — more  especially  of  such  as  may  be  premature — I  have  found 
it  necessary,  for  the  purposes  of  the  present  paper,  to  attempt  a  somewhat 
more  detailed  definition^-or,  if  you  will,  description — of  Sociology.  I  have 
noted  as  very  weighty  the  remarks  of  Professor  L.  Stein  of  the  University 
of  Berne,  that  ''definitions  do  not  anticipate  sciences,  but  they  succeed 
them,"  and  that  ''  what  Sociology  is  in  need  of  to-day  is  not  a  definition 
but  a  programme."  It  is,  however,  the  main  object  of  the  present  paper 
to  suggest  that  the  study  of  Comparative  Politics  should  be  admitted  as 
part  of  the  programme  of  this  Society.  It  seems,  therefore,  inevitable  that 
I  should  explain  with,  I  hope,  sufficient  clearness  what  meaning  I  attach 
to  the  term  Sociology ;  but  I  hope  it  will  be  understood  that  the  definition 
I  am  about  to  suggest  is  devised  for  the  purposes  of  this  paper  only  and 
is,  of  course,  open  to  continuous  revision  as  the  science  of  Sociology 
extends. 

A  Tentative  Definition  of  Sociology  Proposed.— Amongst  the  steps  which 
I  have  taken  to  enable  me  to  arrive  at  some  conclusion  which  I  could 
venture  to  lay  before  this  Society  was  an  examination  of  the  three  volumes 

'  An  article  contributed  by  Sir  Lewis  Tupper,  K.C.I.E.,  C.S.I.  to  the  Jotsmml  0/ SoeiO' 
logy^  and  reprinted  here  by  the  kind  permission  of  the  Council  of  the  Sociological  Society. 
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of  our  papers  published  for  1904,  1905,  and  1906.  I  have  found  there 
a  rather  amusing  confirmation  of  what  Professor  Hobhouse  told  us  in 
his  inaugural  lecture  about  the  great  diversity  of  opinions  entertained 
as  to  the  meaning  of  Sociology.  In  these  three  volumes  I  marked 
no  less  than  sixty-one  passages  containing  either  a  definition  of  Socio- 
logy or  a  description  of  >its  aim.  It  is  true  that  in  a  few  of  these  cases 
a  writer  or  speaker  either  repeats  himself  or  expresses  concurrence  with 
some  one  else ;  but  speaking  generally  there  are  different  shades,  at  least, 
of  meaning  in  every  passage,  and  in  many  cases  the  views  expressed  are 
widely  divergent  and  wholly  irreconcileable.  I  have  attempted  to  group 
them  under  various  heads,  but  an  account  of  this  attempt  is  not  really 
necessary  for  my  present  purpose.  I  will  only  say  that  the  definition  I 
would  ask  you  to  adopt — tentatively  and  for  the  matter  in  hand  only — 
is  derived,  with  certain  differences,  from  one  framed  by  Professor  J.  Arthur 
Thomson,  of  the  University  of  Aberdeen,  on  the  basis  of  the  definition  of 
biology.  It  is  this  :  Sociology  is  the  scientific  study  of  the  origin^  devtlopmentj 
structure^  functions^  and  decay  of  the  ideas  and  institutions  of  mankind  in 
sucussive  stages  of  society. 

With  the  exception  of  those  who  may  regard  Sociology  as  the  systematic 
elaboration  of  social  and  political  ideals,  I  suppose  almost  every  one  would 
admit  that  this  definition  is  sufficiently  wide.  It  is,  I  think,  consistent — 
except  that  it  does  not  include  the  future  as  to  which  I  shall  have  more  to 
say  below — ^with  a  description  of  Sociology  given  by  Professor  Hobhouse 
on  ithe  occasion  oi  the  able  address  by  the  late  Dr.  J.  H.  Bridges ;  and 
it  seems  to  me  quite  in  harmony  with  the  official  prospectus  of  this  Society. 

On  several  points  it  goes  beyond  the  definition  of  Professor  Thomson. 
Firsi^  I  include  decay — noticed  in  our  official  prospectus — which  his  definition 
omits.  Not  to  speak  of  survivals — of  customs  or  institutions  which  out- 
last their  purposes  or  are  applied  to  purposes  for  which  they  were  not 
designed — ^the  whole  course  of  history  is  strewn  with  the  wrecks  of  republics, 
kingdoms,  and  empires.  Egypt,  Babylon,  Assyria,  the  kingdom  of  the 
Hebrews,  Greece,  great  Rome  herself,  the  empire  of  Charlemagne,  the 
feudal  and  absolute  monarchies  of  Western  Europe,  Mexico,  Peru,  the  Delhi 
empire,  the  empire  of  Napoleon  I. :  with  every  one  of  these  names  is 
linked  a  fall  or  a  decline  and  fall,  a  dissolution  accomplbhed  before  our 
day,'  but  leaving  in  every  case  some  message,  often  a  most  pregnant  one, 
for  the  students  of  the  evolution  of  humanity.  Secondly^  I  have  added 
ideas  to  institutions,  not  merely  because  every  institution  has  its  subjective 
side,  but  mainly  because  the  rudiments  of  social  growth  are  first  discernible 
in  myth  no  less  than  in  custom:  in  custom,  because  it  is  the  mother  of 
all  institutions;  in  myth,  because  it  is  the  wild  imaginings  and  childish 
guesses  and  tales  of  primitive  folk  which  later  ort  are  superseded  by  religion 
and  philosophy.  If  we  omit  ideas  we  omit  imagination,  we  omit  religion 
and  philosophy  themselves,  we  dose  our  doors  to  the  theory  of  a  dynamic 
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psychology  of  the  race.  Thirdly^  I  refer  expressly  to  the  successive  stages 
of  society,  because  the  doctrine  of  evolution — I  do  not  mean  biological 
evolution  in  particular,  but  evolution  in  the  widest  sense  of  the  term — seems 
to  me  to  be  the  mainspring  of  Sociology,  and  we  study  the  progress,  and, 
as  I  have  said,  the  decay,  of  phases  of  society  in  the  hope  that  in  the 
examination  of  their  history  the  laws  of  their  evolution  will  be  disclosed. 

The  Heaaing  of  Pdlitios  in  fhii  Paper.— After  this  somewhat  elaborate 
explanation   of  a  definition  of  Sociology  it  would  be  unconscionable  to 
weary  you  with  a  definition  of  politics.      I    need    hardly    say  that  the 
politics  of  which  I  have  to  speak  are  not  those  of  the  daily  press  and 
the  House  of   Commons.     We  have  not  to  discuss  the  Licensing  and 
Education  Bills,  the  problem  of   imemployment,    or  old   age   pensions, 
or    even  matters  of   foreign    policy — the    Anglo-Russian   agreement,  the 
treatment  of   Macedonia,  or  the  Congo  State.      I   am  for    fi-om  saying 
that  none  of   these  matters    have  sociological    aspects;   the  contraiy    is 
true  of  every  one  of  them.    As  Professor  Hobhouse,  in  his    Editorial, 
reminded  us,  the  muse  of  Sociology  never  ceases  to  murmur:    ''Homo 
sum,  nihil  humani  alienum  a  me  puto."    But  my  concern  to-night  is  with 
the  politics  not  of  the  politician  but  of  the  philosopher.    There  was  no 
passage  in  Professor  Hobhouse's  singularly  able  and  fruitful  Editorial  that 
I  read  with  greater  satisCsiction  than  that  in  which  he  said  that  our  Journal 
will   approach    questions  of   living  interest  without  party  bias,  and  will 
endeavour  to  show  that  they  can  be  approached  in  a  scientific  spirit 
Were  party  to  invade  the  discussions  of  this  Society  the  first  result  would 
be  that  it  would  put  science  to  flight.    To  what  extent  I  may  depart  from 
the  accepted  signification  of  the  term  politics  in  political  philosophy,  or 
— ^if  you  will — political  science,  will  sufficiently  appear  as  I  go  on.     Here 
I  will  only  say  that  I  agree  with  Professor  Hobhouse  in  his  remark  made 
in  the  E^torial  to  which  I  have    several    times    referred,  that  hitherto 
political  philosophy  closely  resembles  general  philosophy  in  its  method 
The  particular  branch  of  politics  with    which    I    am  now   concerned — 
Comparative  Politics — demands  another  method:   the  method  of  science. 
If  we  seek  the  guidance  of  Comparative  Politics,  we  do  not  enter  on  the 
direct  quest  of  any  .ideal ;  we  do  not  aim  at  determining  the  ends  of  civil 
society ;  we  do  not  assume  states  of  nature  which  never  existed  except 
in  the  imagination  of  philosophers  and  of  those  who  accepted  for  a  gospel 
the  superstitions  which  they  were  taught ;  we  do  not  invent  social  contracts 
which  never  were  and  never  could  have  been  made.    In  this  study  ours  is 
the  humbler,  but  as  I  at  least  believe,  more  promising,  task  of  investigating 
with  laborious  conscientiousness  the  actual  facts  of  political  evolution. 

The  Origin  of  Compirative  Politios — The  origin  of  Comparative  Politics, 
in  one  sense  of  the  expression,  is  the  same  as  the  origin  of  Comparative 
Jurisprudence.  In  187 1,  in  the  first  of  his  lectures  on  Village  Communities 
in    the  East  and  West^  Maine  observed :    **  The  inquiry  upon  which  we 
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are  engaged  can  only  be  said  to  belong  to  Comparative  Jurisprudence  if 
the  word  'Comparative'  be  used  as  it  is  used  in  such  expressions  as 
'  Comparative  Philology'  and  '  Comparative  Mythology.'  We  shall  examine 
a  number  of  parallel  phenomena  with  the  view  of  establishing,  if  possible^ 
that  some  of  them  are  related  to  one  another  in  the  order  of  historical 
succession.  I  think,"  he  continued,  "I  may  venture  to  affirm  that  the 
Comparative  Method  which  has  already  been  fruitful  of  such  wonderful 
results  is  not  distinguishable  in  some  of  its  applications  from  the  Historical 
Method.  We  take  a  number  of  contemporary  facts,  ideas,  and  customs " 
(note,  please,  that  Maine  includes  ideas),  "and  we  infer  the  past  form 
of  those  facts,  ideas,  and  customs  not  only  from  historical  records  of 
that  past  form,  but  from  examples  of  it  which  have  not  yet  died  out  of 
the  world,  and  are  still  to  be  found  in  it."  Two  and  a  half  years 
later  Freeman,  in  his  valuable  book  on  Comparative  Politics,  referring 
as  Maine  had  done  to  Comparative  Philology  and  Comparative  Mjrthology, 
noted  the  birth  of  a  third  science,  the  offspring,  he  asserted,  of  the 
two  earlier  sciences,  which  applied  the  Comparative  Method  directly 
to  the  growth  of  culture  itself,  the  object  of  research  being  the  nature 
and  origin  of  the  customs,  the  social  institutions,  the  religious  ceremonies 
of  the  different  nations  of  the  earth.  This  third  science,  he  said,  still 
lacked  a  name,  andl  he  added :  "  Let  us  hope  that  a  name  may  be 
lound  for  it,  if  not — ^which  may  be  hopeless — ^within  the  stores  of  our 
own  mother-tongue,  yet  at  least  within  the  range  of  the  foreign  words 
which  have  been  already  coined.  It  would  be  a  pity  if  a  line  of 
inquiry  which  has  brought  to  light  so  much,  and  from  which  so  much 
more  may  be  looked  for,  should  end  by  cumbering  the  dictionary  with 
some  fresh  word  of  new  and  barbarous  formation."  It  appears  from  a 
note  appended  to  the  text  that  the  barbarism  of  which  he  had  so  acute  a 
fear  was  the  now  well-known  and  generally  accepted  term  Sociology. 

Freeman  held  that  the  establishment  of  the  Comparative  Method  was 
die  greatest  achievement  of  his  time,  marking  one  of  the  great  stages  in 
the  development  of  the  human  mind — a  stage  at  least  as  great  and  memorable 
as  the  revival  of  Greek  and  Latin  learning.  He  acknowledges  his  obligations 
to  Max  Miiller,  Maine,  G.  H.  Waitz,  and — ^very  particularly — Mr.  Tjrlor; 
but  I  cannot  find  in  his  Comparative  Politics  any  trace  of  acquaintance 
with  Comte,  Darwin,  Huxley,  or  Spencer.  I  agree  with  Freeman  that 
there  was  an  immense  intellectual  advance  in  the  last  half  of  last  century — 
an  advance  which,  in  those  subjects  at  least  with  which  I  am  concerned 
as  a  member  of  this  Society,  I  should  say  was  without  parallel.  But 
I  do  not  think  that  any  one  would  now  single  out  the  discovery  or  use 
of  the  Comparative  Method  as  the  preponderating  impetus  in  that  advance. 
That  Method  has  been  a  part  only  of  a  more  general  process  traceable 
from  an  earlier  date.  The  new  light  has  spread  somewhat  gradually,  so 
that  in  the  early  seventies  there  was  many  a  man  of  eminence  who  had 
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not  felt  its  ^w.  For  my  part,  I  would  ascribe  the  dawn  now  perceptible 
in  our  mental  sky — not  indeed  to  the  doctrine  of  evolution  itself,  for  that 
was  not  new,  but  first  to  the  vastly  extended  application  of  that  doctrine 
under  the  stimulus  of  Darwinism,  and  secondly,  to  the  application — advocated 
already  by  Comte  in  the  thirties — of  the  methods  of  science  to  the  interpreta- 
tion of  the  social  and  political  history  of  mankind. 

SaMoiUaiioe  between  fhe  Eiitory  and  XeUiods  of  Ckvmparative  Polities 
and  Oomptrative  Juriipnidenoe.— It  is  not  only  in  then:  origin  that  there  is  a 
resemblance  between  Comparative  Politics  and  Comparative  Jurisprudence. 
Many  points  of  similarity  are  to  be  expected,  because  the  field  of  Comparative 
Politics,  though  wide  enough  to  indude  outlying  regions  of  primitive  customs 
where  no  state  has  yet  b^n  formed,  and  despotic  states  possessing,  in  the 
popular  sense,   no  constitution,  still,   in  what  I  may  call  its  inmost  ring, 
coincides  with  the  field  of  constitutional  law.     In  the  term  Comparative 
Politics  I  must  distinguish  three  separate  meanings,  related  to  each  other 
in  historical  order,  and  all  significant  for  the  purposes  of  Sociology.    Each 
of  these  distinctions  is  equally  applicable  to  Comparative  Jurisprudence, 
and  in  that  science  also  their  historical  order  is  the  same.    When  we 
compare  the  political  institutions  of  various  nations,  races,  and  times,  what 
»  die  immediate  object  which  we  propose  to  ourselves,  and,  in  order  to 
attain  that  object,  how  do  we  limit  the  range  of  our  inquiries  ?    You  will 
remember  Aat  Austin  identifies  Comparative  Jurisprudence  with  general 
jurisprudence,  which  he  contrasts  with  merely  national  bodies  of  law  and 
practically  limits  to  a  philosophy  dealing  with  the  various  l^al  principles 
common  to  the  ample  and  mature  systems  of  refined,  that  is,  of  highly 
civilised,  communities.    Similarly,  Mr.  Bryce  says  of  one  form  of  Comparative 
Jurisprudence    that    it   has    '*a  palpably  practical  aim.    It   sets  out  by 
ascertaining  and  examining  the  rules  actually  in  force  in  modem  civilised 
countries,  and  proceeds  to  show  by  what  means  these  rules  deal  with 
problems  substantially  the  same  in  those  countries."    A  very  large  part  of 
the  work  of  the  Society  of  Comparative  Legislation  has  the  same  object — 
the  comparison  of  the  laws  of  civilised  countries  at  the  present  time. 
Now   Comparative  Politics   may  be  treated  in  precisely  die  same  way. 
In  sociological  discussion  we  may  call  this  method  statical     It  is  statical 
as  applied  to  modem  civilised  communities,  though,  of  course,  the  statical 
method  may  be  applied  to  any  community  or  set  of  communities  at  any 
stage  of  development   that   may  be  selected.     The  application  of  this 
method  in  Comparative  Politics  to  civilised  communities  may  or  may  not 
be  purely  scientific.    If  it  is  purely  scientific,  it  possesses  some  conspicuous 
advantages.     The  evidence   iriiich  may  be    examined    is    extraordinarily 
abuQdan^  a  great  deal  of  it  is  readily  accessible ;  doubts  can  be  cleared 
up  by  a  communication  with  the  living  men  who  know.    Modem  civilised 
countries  alone  have  reached  what  is  as  yet  the  last  chapter  in  the  natural 
histoiy  of  mankind;   and.  we  may  reasonably  turn  to  them  if  we  desire 
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l^t  on  the  actual  or  probable  contents  of  the  preceding  pages.  Those 
communities  which  have  passed  through  the  greatest  number  of  stages, 
including  the  latest  stages,  in  the  long  journey  from  savagery  thn^gfi 
barbarism  to  civilisation,  will  assuredly  still  bear  in  their  Uving  framcib 
many  survivals  of  their  past  Moreover,  their  records  will  be  found  to  state 
the  essential  problem  of  Sociology,  which  is.  How  did  the  modem  institutions 
of  our  time  and  civilisation  come  to  be  what  they  are?  The  examination 
of  modem  societies,  with  excursions,  I  admit,  into  historical  research,  has 
much  scientific  value ;  but  it  is  most  difficult  to  keep  such  an  inquiry  within 
the  bounds  of  science.  To  say  nothing  of  the  bias  which  is  almost 
inseparable  from  the  estimate  of  any  current  facts,  there  is  naturally  m 
nearly  irrepressible  eagerness  to  seize  upon  the  results  of  such  an  inquiry  for 
plulosophical,  ethical,  and  practical  purposes,  and  to  make  the  immediate 
aim  not  the  discovery  of  lacts,  their  classification  and  causes  and  rdation 
to  evolutionary  processes,  but,  by  the  elaboration  of  general  dieories,  new 
or  old,  or  even  by  direct  imitation,  to  improve  our  own  political  institutions 
or  those  of  our  neighbours  or  those  of  the  world  at  large. 

The  other  two  forms  of  Comparative  Politics  of  which  I  widi  to  speak 
may  both  be  described  as  dynamic,  but  one  of  diem  is  primarily  limited 
to  the  affiliation  of  institutions,  while  the  other,  though  it  does  not  neglect 
affilktion,  has  a  far  wider  horizon,  embracing  not  only  political  institutions 
which  are  derived  by  what  I  may  caD  direct  descent  from  rodiments 
common  to  the  group,  but  all  the  political  institutions  of  mankind,  whatever 
their  origin,  whatever  the  course  of  their  development  As  4n  bido^ 
we  may  examine  the  growth  of  a  particular  species  or  on  the  examination 
of  many  species  arrive  at  biological  laws,  so  one  dynamic  form  of 
Comparative  Politics  investigates  the  political  institutions  of  a  group  of 
races,  say  the  Greeks,  the  Romans,  and  the  Teutons,  whUe  the  other 
dynamic  form,  restricted  in  its  operation  only  by  the  amount  and  character 
of  the  evidence  available,  searches  alike  in  the  historic  and  the  prehistoric 
record  and  in  the  facts  of  modem  life  for  indications  of  those  laws  of  growth 
whidi,  if  we  are  right  in  holding  that  human  society  is  no  exception  in  the 
system  of  nature,  must,  with  the  advance  of  science,  become  more  and  more 
clearly  discernible  as  the  laws  originating,  transforming  and  completing 
ttroughout  the  ages  the  mass  of  political  phenomena  at  large. 

Hie  Several  Methods  are  not  rigidly  separated.— I  have  referred  to 
these  three  forms  of  Comparative  Politics,  the  statical  limited  to  civilised 
communities,  the  first  dynamic  or  affiliative  form,  and  the  second  dynamic 
or  purely  evolutionary  form,  in  order  to  remind  you  in  a  summary  way 
of  the  contents  and  range  of  the  science.  But  it  would  be  inconsistent 
with  past  practice,  and,  much  worse  than  that,  a  {nece  of  Useless 
pedantry,  to  insist  on  the  rigid  separation  of  these  forms  or  methods  in  the 
practical  work  of  investigation.  Take,  f<H-  instance,  such  a  book  as  that  of 
ProfesBor  John  W.  Burgess,  of  Cohimbia  College,  on  Political  Science  and 
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Comparative  Constitutional  Law.  On  the  whole,  it  is  an  illustration  of  the 
statical  method  limited  in  the  way  I  have  described.  In  treating  Compara- 
tive Constitutional  Law  he  selects  the  constitutions  of  Great  Britain,  the 
United  States,  Germany,  and  France,  and  limits  himself  to  these,  and  in- 
cludes in  his  reasons  for  this  course  that  these  are  the  most  important  States 
in  the  world  and  that  their  constitutions  represent  substantially  all  the 
species  of  constitutions  which  have  as  yet  been  developed.  His  aim  is  an' 
ethical  one — ^to  lay  down  principles  of  public  law ;  and — quite  unscientifically, 
though  not  necessarily  unphilosophically — ^he  excludes  the  less  perfect 
systems,  disregards  the  less  important  States,  and  passes  by  those  which, 
in  his  opinion,  are  not  typical  Nevertheless,  his  examination  of  the 
several  constitutions  to  which  he  confines  his  book  is  largely  historical ; 
and  this,  for  the  obvious  reason  that  it  is  practically  impossible  to  give 
an  intelligible  account  of  the  present  condition  of  such  complex  organisations 
as  the  constitutions  of  great  countries  without  some  reference  to  their  past. 

The  well-known  work  of  Bluntschli,  The  Theory  of  the  State^  marks  the 
transition — ^in  his  case,  I  think,  an  unconscious  transition — between  the  old 
political  philosophy— very  justly  described  by  Professor  Hobhouse  as  one 
of  the  roots  of  Sociology — and  Comparative  Politics  in  the  scientific  sense 
of  the  tenn.  Bluntschli  regards  Political  Science  as  the  science  of  the 
conditions,  nature,  and  development  of  the  State.  But  what  is  the  State  ? 
Comparative  Politics,  considered  as  a  branch  of  Sociology,  is  concerned  not 
with  any  ideal  conception  of  the  State,  but  with  the  political  institutions  of 
all  times  and  races  upon  which  the  searchlight  of  modem  inquiry  can  be 
brought  to  bear.  Bluntschli  says  that  General  Political  Science  rests  upon  a 
universal  conception  of  the  State ;  but  he  adds,  on  the  very  next  page, 
*' Universal  History  shows  us  the  different  stages  of  development  which 
mankind  has  lived  through  since  its  infancy ;  each  stage  has  its  own  pecuUar 
views  of  the  State,  its  own  political  formation."  True  indeed ;  but  if  this  is 
true,  where  is  the  universal  conception  of  the  State?  The  Comparative 
Method,  he  tells  us,  considers  the  most  important  states  alongside  of  one 
another.  He  marks  off  the  periods  and  races  which  are,  in  his  opinion, 
significant — die  Greeks  and  Romans  in  antiquity,  the  Teutons  in  the 
Middle  Age^  the  English,  French,  and  Prussians  in  modem  times— and  then 
observes:  ''General  Political  Science  has  thus  to  do  with  the  common 
political  consciousness  of  civilised  mankind  at  the  present  time,  and  the 
fundamental  ideas  and  essentially  common  institutions  which  appear  in 
various  ways  in  different  states."  Evidently  we  have  here  a  close  analogy  to 
— almost  an  identity  with — Austin's  conception  of  Comparative  Jurispradence. 
Later  on  Bluntschli  strikes  a  deeper  note.  "  The  actual  State,''  he  affirms, 
''  is  that  in  which  we  live  and  work.  Political  Science  has  to  do  with  that 
alone,  and  such  a  State  is  to  be  completely  explained  from  a  consideration  of 
human  nature."  Comparative  Politics  as  a  branch  of  Sociology  certainly  is 
not  limited  to  modem  states ;  but  one  method — and  an  important  one — of 
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'renfyiDg  sociological  conclusions  is  to  prove  their  consistency  with  a  true 
psychology. 

Itegeii  and  Blimtielili  compared.— There  is  much  in  the  writings  of 
Burgess  and  Bluntschli  which  leads  me  to  say  that,  consciously  or  uncon- 
sdously,  they  are  Platonists.  They  seem  to  be  in  search  of  an  ideal  political 
system  which  has  never  yet  existed  on  this  earth,  but  which  is  discoverable, 
perhaps,  in  nubihms  or  in  gremio  philosopharunL  They  differ  from  Plato 
mnd  submit  to  the  influence  of  modem  ideas  in  their  method  of  sestfch ; 
they  collate  and  compare  all  that  seems  best  or  seems  inevitable  in 
certain  existing  systems.  I  have  pointed  out  that  Burgess  cannot 
di^)ense  with  history.  The  same  is  true  of  Bluntschli.  When  he  comes 
to  discuss  the  forms  of  the  State  he  is  naturally  led  on  to  indicate  the 
general  character  of  their  development  He  traces  monarchy — not,  it  will  be 
noted,  in  Africa  or  in  the  East — ^but  in  Homeric  Greece  and  Ancient  Rome, 
in  the  forests  of  the  Germany  of  Tadtus,  in  the  Roman  Empire,  in  the 
Frankish  and  Feudal  States,  in  the  absolutisms  of  France  and  Spain  and  the 
direatened  but  averted  absolutism  of  England,  and  in  the  rise  and  spread  of 
its  constitutional  form  over  nearly  the  whole  of  Europe.  He  deals  similarly 
with  aristocracy— or,  to  be  more  accurate,  nobility — ^in  ancient  and  modern 
times,  as  also  with  democratic  forms  of  the  State.  Generally  it  may  be  said 
that  be  presents  a  sketch  of  political  development  in  Western  civilisation ; 
and  to  this  part  of  his  work  at  least  Sociology  may  lay  claim. 

Freemaii  on  Comparative  Politioi.  ffis  Xeihod  and  Matter.— If 
Bhmtachli  is  in  transition.  Freeman — so  &r  as  I  am  aware — was  the  first 
English  writer  to  use  the  term  Comparative  Politics  in  a  sense  in  which 
Sociology  would  desire  to  annex  it  His  immediate  aim  was  strictly  scientific. 
^  For  our  present  purpose,"  he  said,  ''  we  must  throw  ourselves  ^to  a  state 
of  mind  to  which  political  constitutions  seem  as  absolutely  colourless  as 
grammatical  forms — a  state  of  mind  to  which  the  change  from  monarchy  to 
democracy  or  from  democracy  to  monarchy  seems  as  litde  a  matter  of  m<Hal 
praise  or  blame  as  the  process  by  which  the  Latin  language  changed  into  the 
Fiendi,  or  the  process  by  which  the  High  <jerman  parted  off  from  the 
Low.  For  the  purposes  then  of  the  study  of  Comparative  Politics,  a 
political  constitution  is  a  specimen  to  be  studied,  classified,  and  labelled, 
as  a  building  or  an  animal  is  studied,  classified,  and  labelled  by  those  to 
whom  buildings  or  animals  are  objects  of  study."  Of  course,  when  we 
ccmsider  the  great  part  often  taken  by  conspicuous  men  in  efibcting 
changes  of  political  institutions,  it  is  impossible  to  eliminate  moral  factors ; 
but  here  we  leave  the  domain  of  science  for  that  of  history.  For  scientific 
as  distinguished  from  historical  inquiry  the  mental  attitude  described  by 
Freeman  appears  to  me  to  be  correct  But  he  at  once  proceeds  to  limit  the 
range  of  the  Comparative  Method  in  precisely  the  same  way  in  which  it  was 
limited  by  Maine  in  his  well-known  controversy  with  the  McLeimans  on  the 
subject  of  the  Patriarchal  Theory.    Freeman  distinguishes  likenesses  between 


Digitized  by 


Google 


ISO  SOaOLOGY  AND  COMPARATIVE  POLITICS. 

any  two  poUtical  institatioiis  as  they  may  result  from  direct  transmiasioo — 
such  as  often  occurs  in  the  case  of  conquered  provinces  or  of  colonies— from 
simj^  imitation^  from  similar  causes  producing  similar  ^focts»  or  from 
deriration  from  a  common  source.  It  is  with  this  last  class  of  likenesses 
only  that,  accoiding  to  his  view,  the  study  of  Comparative  Politics  is  con- 
cerned. He  accepts  the  theory,  taken  mainly  from  the  science  of  language, 
that  the  now  parted  nations  once  formed  one  nation ;  and  holds  that  at  the 
dispersion  each  band  took  with  it  not  only  a  common  tongue,  a  common 
mythology,  a  common  store  of  the  arts  of  life,  but  also  certain  princifrfes  and 
tmditions  of  political  life  common  to  the  whole  frunily.  These  o&hoots  of  a 
common  stock,  and  these  alone,  are  the  object  of  Comparative  Politics  as  he 
expounds  the  matter:  likenesses  not  due  to  derivation  from  a  common 
source  he  almost  entirdy  disregards.  He  does  not  question — indeed  he 
actually  asserts — the  strong  probability  that  "  much  that  is  common  to  tfie 
various  brandies  of  the  Aryan  fiunily  comes  from  sources  common  to  the 
Aryans  ak>ng  with  odier  divisions  of  mankind."  ^t  he  confines  himself 
m  the  ancient  worid  to  Ciredu  and  Romans,  and  in  the  ancient,  mediaeval, 
and  modem  worlds  to  Teutons,  leaving  wider  inquiries  to  others,  and 
contented  to  be  sue  of  his  footing  on  his  own  ground.  He  deals  with 
the  State  itself  the  head  of  the  State,  the  King,  and  iu  body,  the  Assend>ly  ; 
and  finds  in  Hellenic,  Itdian,  and  Teutonic  antiquity  alike  the  germs  aMke 
of  the  monarchic,  the  aristocratic,  and  the  democratic  priodples  of 
government  Everywhere  he  puts  die  tribe  before  dvic  or  national 
institutions ;  he  contrasts  the  Hellenic  and  Italian  conoqption  of  die  State 
as  a  city  with  the  modem  conception  of  a  narionsi  State,  and  asserts  broadly 
that  ^tfae  Teolons  passed  fix>m  the  tribal  stage  into  the  national  stage 
without  ever  going  through  the  city  stage  at  alL**  He  traces  the  idea  of 
kingdiip  from  the  Homeric  king,  2^eus4xnti  and  Zeus-nourished,  down 
lo  the  constitutional  monarchies  of  modem  times.  He  distinguishes  between 
primary  and  representative  assemblies,  and  in  primary  assemblies  finds 
eveiywhere  a  general  assembly  of  the  people,  a  smaller  council  of  hereditary 
nobles,  of  dde^s  serving  for  life,  or  of  magistrates  or  senators  dothed 
with  temporary  authority.  He  recognises  of  course  the  comparativdy 
modem  device  of  representation,  and  contends  that  the  functions  of  legislatbi^ 
judge,  juror,  imd  witness,  now  so  distinct,  were  originally  intermingled,  and 
that  all  grew  out  of  the  Assembly,  which,  bdng  itself  the  people,  exercised 
every  kind  of  political  power. 

Value  of  fhe  AflUiation  sf  Inslitationa.— I  do  not  think  it  is  to  be 
regretted  that  Freeman  limited  himself  to  the  affiliation  of  institutions* 
At  the  time  when  he  wrote,  the  idea  of  evolution  had  not  been  widdy 
recognised  as  sweeping  over  a  fieur  greater  range  than  the  idea  of  deriva- 
tion.  Nor  had  the  anthn^logical  data  then  been  collected  and  collated 
in  their. present  abundance,  enabling  us  to  move  in  every  direction  fiu: 
beyond    the   centre   of  Western   dviUsation,    even    although   from    that 
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civilintion  light  beams  wharever  else  we  may  be  led  by  the  spirit  of 
feaion  and  inquiry.  There  is  this  great  advantage  in  the  study  of  Greek, 
RcMiian,  and  Teuton  institutions,  that  we  are  at  any  rate  on  historical 
giound,  and  on  ground  thoroughly  explored  by  generations  of  able  scholars. 
The  value  under  modem  conditions  of  classical  education  is  no  part  of 
my  present  theme;  but  even  if  we  are  to  suppose  that  a  medieval 
qrstem  has  now  outlasted  its  original  purposes,  it  is  at  all  events  a  most 
important^  and,  sociologically,  a  most  valuable  result  of  its  survival 
diat  the  labours  of  scholars  have  kept  alive,  as  part  of  our  commoh 
intellectual  heritage,  a  vivid  and  lasting  memory  of  the  only  two  civilisations 
wfaidi  have  ever  existed  that  are  really  comparable  with  our  own.  It  is 
as  a  starting-point  that  such  a  work  as  Freeman's  helps  us  in  Sociology. 
The  affiliation  of  institutions  traced  by  a  competent  scholar  in  one  part 
of  the  world  suggests  numerous  points  for  evolutionary  inquiry,  and  its 
resoks  based  upon  sound,  if  not  all-embracing,  historical  investigation  may 
serve  as  a  staiMlard  with  which  to  compare  conclusions  already  suggested 
or  to  be  suggested  by  the  examination  of  further  evidence. 

f^aneer  and  his  Svdvtiimary  Method.— Passing  now  from  Freeman 
to  Herbert  Spencer,  who,  whatever  view  may  be  held  of  him  as  a  meta- 
physiciaD,  was  certainly  a  great  apostle  of  evolution,  we  are  no  longer 
ooncemed  with  the  fortunes  of  a  part  only  of  one  great  race  in  one 
continent :  we  are  called  to  the  survey  of  all  races  in  all  continents, 
indeed  in  all  parts  of  the  globe. 

Both  with  Freeman  and  with  Spencer  we  are  in  a  climate  of  scienoe. 
Spencer  is  as  emj^tic  as  Freeman  in  insisting  on  a  scientific  medium  for 
our  vision.  In  pursuing  sociological  inquiries  into  political  institutions 
''we  must,''  he  says,  ''as  much  as  possible,  exclude  whatever  emotions  die 
bets  are  calculated  to  excite,  and  attend  solely  to  the  interpretation  of 
the  fiicts."  In  this  pursuit  he  is  untrammelled  by  the  limits  of  time  or 
tpttot  or  race  voluntarily  accepted  by  others  whom  I  have  mentioned.  He 
does  not  confine  himself  to  mature  political  systems;  he  does  not  deal 
with  Aryan  institutions  either  alone  or  primarily.  A  characteristic  illustration 
of  his  method  may  be  taken  from  his  account  of  the  militant  type  of  society. 
He  es^Kmnds  certain  conditions,  manifestly  d  prion,  which  "  have  to  be 
fulfilled  by  a  society  fitted  for  preserving  itself  in  presence  of  antagonist 
societies."  Then  he  goes  on  to  say,  "  On  inspecting  sundry  societies,  past 
and  present,  large  and  small,  which  are,  or  have  been,  characterised  in 
a  high  d^ee  by  militancy,  we  are  shown,  d  posteriori^  that  amid  the 
differences  due  to  race,  to  circumstances,  and  to  degrees  of  development, 
tiiere  are  fundamental  similarities  of  the  kinds  above  inferred  iL  priori^  And 
in  exemplification  he  instances  modem  Dahomey,  Russia,  ancient  Peru, 
Egypt,  Sparta,  imperial  Rome,  imperial  Germany,  and — as  he  puts  it — 
En^and  itself  "  since  its  late  aggressive  activities." 

I  am  afraid  that  Herbert  Spencer,  when  on  his  favourite  theme  of  the 
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contrast  between  industrial  and  military  societies,  does  not  always  maintain 
that  scientific  detachment  of  mind  which  he  regards  as  essential  to  the 
right  interpretation  of  political  phenomena.  At  any  rate  his  descriptiott 
of  the  industrial  type  of  society  seems  open  to  the  criticisms  that  it  is 
a  description  of  a  state  of  society  which  has  never  yet  existed  and  appears 
unlikely  to  come  into  existence  in  the  near  future ;  and  that  it  omits  to 
note  that  predatory  instincts  are  not  destroyed  by  the  discovery  of  new 
methods  of  depredation,  and  that  gambling,  and  commercial  speculation, 
nay,  even  certain  forms  of  commerce  itself,  may  be  as  ruthlessly  callous  to 
social  and  domestic  misery  as  ever  the  military  spirit  was  to  mutilation  and 
slaughter. 

At  the  end  of  his  discussion  of  political  institutions  Herbert  Spencer 
goes  even  further,  and  abandoning  science  for  guesswork  asks,  *' through 
what  phases  political  evolution  is  likely  hereafter  to  pass."  I  mention  his 
admiration  for  industrialism  with  its  implication  of  the  political  doctrine 
of  laisset  faire^  because  it  appears  to  me  to  disclose  a  bias  which  colours 
a  great  deal  of  his  political  philosophy.  There  are  other  difficulties,  both 
general  and  special,  in  estimating  the  true  value  of  that  philosophy.  A 
general  difficulty  is  the  deductive  character  of  his  system  as  a  whole, 
supplemented  though  it  be  by  inductive  illustrations.  The  doubt  frequently 
occurs  whether  induction  has  been  carried  far  enough.  The  special 
difficulties  are  explained  by  Herbert  Spencer  himself.  He  was  not  able 
to  spare  more  than  two  years  for  the  investigation  of  political  organisations 
generally.  The  task  would  need  a  lifetime,  and  he  felt  that  his  results 
would  be  imperfect  But  he  found  himself  compeUed  to  deal  with  political 
evolution  as  part  of  the  general  theory  of  evolution ;  and  hoped  for  justificatioo 
from  the  stability  of  his  leading  conclusions  after  inevitable  errors  had 
been  knocked  away.  He  utilised,  in  addition  to  other  materials,  those 
gathered  during  fourteen  years  in  the  Descriptive  Sociology  compiled  by 
his  assistants;  so  that,  besides  other  doubts,  when  we  come  across  a 
seemingly  dogmatic  assertion  with  nothing  better  than  i  priori  support, 
there  is  the  uncertainty  whether,  after  all,  sufficient  proof  may  not  be  buried 
somewhere  or  other  in  the  ponderous  tomes  of  the  Descriptive  Sodohgy. 

His  Leading  Conoliisions. — ^Apar  from  the  theory  on  which  I  have 
already  touched,  that  .industrialism  tends  to  supplant  militarism,  the  leading 
conclusions  are  that  primarily  political  development  is  a  process  of  integra- 
tion, and  that  as  small,  incoherent,  social  aggregates  gain  in  mass,  become 
integrated  and  pass  from  uniformity  to  multiformity,  political  organisation 
becomes  more  and  more  defined.  The  biological  analogy,  which  Herbert 
Spencer  presses  so  far  in  the  portion  of  his  work  which  he  entitles 
*' Introduction  of  Sociology,"  thus  remains  supreme,  as  indeed  was 
necessary ;  for  the  transformation  from  homogeneity  to  heterogeneity,  with 
certain  accompanying  consequences,  is  the  dominant  principle  in  the 
Spencerian  philosophy. 
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Nowadays  it  might  perhaps  be  said  that  it  is  superfluous  to  take  trouble 
to  prove  such  obvious  focts  as  those  of  political  integration  and  differentiation. 
The  wandering  bands  supported  by  the  chase,  the  shepherds  and  herdsmen 
moving  over  wide  pastures,  the  tribes  settled  down  in  village  communities 
to  till  the  soil,  the  villages  coalescing  to  form  cities,  and  the  tribes  being 
gradually  transformed  into  nations  or  states  ^the  stuff  that  great  empires  or 
federations  are  made  of-— all  this  is  matter  of  common  knowledge ;  so  too 
are  the  formation  of  castes  and  guilds,  the  classification  of  society  into 
ruling  houses,  nobility,  freemen,  serfs  or  other  dependants,  and  in  ancient 
times,  slaves,  or  later  into  royal  families,  nobles,  citizens  or  the  middle 
classes,  and  the  people  or  the  proletariat,  the  severance  of  legislative,  judicial, 
and  executive  functions,  and  of  the  official  bodies  which  exercise  them.  If 
some  such  description  of  political  integration  and  differentiation  were  now  to 
be  rq^arded  as  almost  too  trite  to  need  justification,  it  must  be  remembered 
that  in  making  it  I  have  only  very  partially  followed  Spencer,  though  I  have, 
I  believe,  adhered  to  his  leading  conclusions ;  that  in  the  past  forty  years  the 
spread  of  Darwinism  and  the  integration  of  Germany  and  Italy  have  strongly 
emphasised  the  biological  analogy ;  and  that  Spencerian  ideas,  more  or  less 
amalgamated  with  other  metal,  have  long  been  part  of  the  current  coin  of 
periodical  literature.  Even  if  it  be  granted  that  political  integration  and 
differentiation  were  before  Spencer's  day  already  patent  to  some  historical 
observers,  Spencer  deserves  die  credit  of  showing  their  connection  with  the 
general  theory  of  evolution  as  he  stated  it. 

An  niiifltratioii  sf  Politioal  IMftbrentiati0n.— It  is  no  part  of  my  present 
intention  to  offer  a  criticism  of  Spencer's  political  philosophy;  I  have 
aUuded  to  him  merely  in  illustration  of  the  evolutionary  aspect  of  Com- 
parative Politics.  But  I  may  perhaps  be  permitted  to  offer  an  illustration, 
not  by  way  of  critidsm,  but  by  way  of  confirmation  of  the  yiew  that 
^^ecialisadon  of  function  is  a  concomitant  of  political  progress.  So  fkr 
as  I  can  recall  a  mental  process  which  occurred  now  some  thirty  years 
ago,  the  extremely  rapid  severance  between  different  government  depart* 
ments  in  India  generaUy  and  more  particularly  in  my  own  Province,  the 
Punjab— a  severance  which  I  then  took,  as  I  take  it  now,  to  be  covered  by 
Spencer's  formula — ^was  one  of  the  chief  circumstances  which  induced  me  to 
say  in  a  law-book  which  I  wrote  about  that  time,  that  **  the  doctrine  of 
evolution  has  overstepped  the  domain  of  merely  physical  science,  and  has 
asserted  its  authority,  not  only  in  the  realm  of  law,  but  in  the  whole  territory 
of  social  existence."  In  the  Punjab  political  differentiation  has  been  quite 
strikingly  exhibited.  After  the  second  Sikh  war  the  government  of  the 
country  was  entrusted  to  a  Board  of  Administration  consisting  of  Henry 
Lawrence,  John  Lawrence,  and  Mr.  Mansel.  Lord  Dalhousie's  despatch 
constituting  the  Board  declared  that  '*  every  civil  functionary  from  the  Board 
to  the  Kardar^^ — the  ^ar^r  was  the  Sikh  local  official  whose  place  has  been 
taken  by  the  Tabsildar  or  sut>collector^^  will  be  vested  with  judicial,  fiscal, 
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and  magisterial  powers."  When  I  came  to  the  Punjab  in  1871,  patriarchal 
rule  was  already  on  the  wane,  the  Board  had  been  severed  into  a  Lieutenant- 
Governor,  a  Chief  Court  then  of  three,  now  of  five  judges,  and  a  so-called 
Financial  Commissioner  who  was  really  the  Revenue  minister  for  the 
Province.  The  District  Officer  was  not  so  much  of  a  king  in  his  own  district 
as  he  had  been  some  years  before  ;  and  he  now  sometimes  complains  that  he 
is  the  servant  not  only  of  the  Local  Government,  as  no  doubt  he  should  be, 
but  of  some  fifteen  separate  Government  Departments.  This  multiplication 
of  o&obI  functionaries  is  called  the  growth  of  departmentalism.  Observe 
that  I  do  not  say  whether  it  is  a  good  thing  or  a  bad  thing ;  I  merely  note 
its  consistency  with  the  laws  of  political  development 

I  mentioned  early  in  this  paper  that  my  main  object  this  evening  was  to 
suggest  that  Comparative  Politics  should  be  admitted  as  part  of  the  programme 
of  our  Society.  I  have  put  forward  a  tentative  definition  of  Sociology— sub- 
ject to  amendment  with  the  advance  of  the  science  and  I  have  described  at 
aome  length  the  science  of  Comparative  Politics,  as  I  understand  it,  in  its 
statical  affiliation  and  evolutionary  aspects.  The  tentative  definition  in- 
cludes the  scientific  study  of  the  institutions  of  mankind  in  successive  stages 
of  society.  I  hope  that  by  putting  the  definition  and  the  description  together 
I  may  have  succeeded  in  my  aim,  and  may  have  convinced  you  that  the 
scientific  examination  of  political  evolution  on  the  basis  of  ascertained  fiwrts 
ought  to  be  one  of  the  objects  of  Sociology. 

Idmited  BaioUi  obtainaUe  ia  Oompantive  Polittea.— I  must,  however, 
add  the  caution  that  we  must  avoid  over-sangoioe  anticipations  of  the 
results  to  be  obtained  by  the  application  of  the  Comparative  Method  in 
politics.  We  may  indicate  broadly  successive  stages  of  political  growth 
— tribal,  pr»-feudal,  feudal,  monarchic,  constitutional,  democratic — but  the 
process  of  evolution  itself  is  not  perfect,  and  we  must  not  allow  ourselves 
to  suppose  that  every  society  has  necessarily  in  the  past  gone  through 
every  stage  which,  on  a  generalised  survey  of  political  evolution  as  a 
whde,  would  be  r^arded  as  earlier  than  the  stage  in  which  we  find  it 
More  easily  could  we  maintain  the  converse  proposition  that  every  mature 
society  has,  in  its  progress,  at  one  time  or  another,  overles^t  some  recognised 
stage.^    But  it  is  a  great  gain  if  we  know  for  certain  that  particular  stages  are 

■  The  pusage  in  the  text  was  su^Bcsted  by  the  foUowing  eaceOent  remarks  of  Sir 
Frederick  PoUock  and  the  late  Professor  F.  W.  Maitland.  Th^  are  cpftted  from  Sir 
Frederick  Pollock's  Commentary  on  Haine's  Andtnt  Lmm,  pp.  22  and  178. 

Sir  Frederick  PoUock  writes :  "  We  constantly  speak  of  one  rule  or  custom  as  ^ 
longing  to  a  more  advanced  stage  of  ideas  than  another;  bat  this  does  not  mean  that  in 
every  society  where  it  is  found  it  must  have  been  preceded  in  fact  by  a  less  advanced 
institution  belonging  to  the  next  lower  grade  of  culture.  Imitation  of  neighbours  or 
conquerors,  or  peculiar  local  conditions,  may  materially  shorten  a  given  stage,  in  the 
normal  development  or  even  cut  it  out  altogether.  What  we  do  mean  is  that  the  order  is 
not  found  reversed.  Chalk  is  not  eveiywhere  in  England,  nor  red  sandstone ;  but  where 
red  sandstone  is  we  know  that  chalk  is  not  below  it.  Iron  was  known  in  Africa  so  early 
that  Africa  may  be  said  not  to  have  had  a  bronze  age;  but  this  does  not  make  it  more 
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earlier  than  odiers,  and  if  we  give  that  knowledge  practical  effect  With 
societies,  «a  with  individuals,  mental  progress — and  therefore  the  progress  of 
institutions  corresponding  to  ideas— proceeds  at  extraordinarily  different  rates 
of  speed.  Not  only  do  direct  transmission  and  imitation  transform  normal 
growtti,  bat  like  conditions  leading  to  like  functions  are  found  at  very  different 
stages  of  culture.  The  conception,  however,  of  a  normal  political  growth, 
wrfakh  must  be  carefully  handled  if  the  results  are  not  to  be  noxious  and 
dangerous,  has  a  deep  political  importance  in  such  an  empire  as  ours,  com- 
{vising,  as  it  does,  races  in  very  various  stages — ^perhaps  in  every  stage — of 
political  development  In  proportion  as  we  grasp  and  apply  the  principles 
to  be  gathered  from  Comparative  Politics  we  shall  be  likely  to  avoid  the 
perilous  anachronism  of  imposing  on  the  less  advanced  societies  political 
institntiooB  for  which  they  are  not  prepared. 

Idiieal  Inport  sf  OomparatiTa  Poltties.— That  is  at  least  one  ethical 
and  political  consequence  which  may  follow  from  the  study  advocated; 
and  there  may  be  others.  I  have  dwelt  on  the  necessity  of  treating 
Comparative  Politics  in  a  purely  scientific  spirit,  but  I  would  guard  against 
die  possible  nusapprehensicm  that  the  study,  as  I  conceive  of  it,  is 
without  ethical  import.  As  with  the  whole  field  of  Sociology  so  also  is 
it  widi  this  part  of  it  Scientific  inquiry,  as  such,  has  no  practical  aim — 
it  seeks  truth  and  truth  alone;  but  its  practical  results  are  enormous. 
Faitfi  in  Sodobgy  means  foith  in  scientific  methods,  and  I  have  foith 
in  the  application  of  scientific  methods  to  poHtics.  Whatever  we  may 
discover  to  haive  been  die  tendencies  of  the  past,  whatever  we  may  suppose 
to  be  the  tendencies  of  the  present,  we  are  the  lords  and  masters,  not 
the  slaves,  of  the  laws  of  nature.  To  know  them  aright  is  to  be  able 
to  command  them;  and  it  is  here  that  we  see  the  ethical  import  of 
scientific  political  inquiries.  Your  ideal  may  be  monarchical,  aristocratic, 
democratic,  what  you  will,  but  science  declares  that  you  must  measure  your 
ideal  against  fiicts;  and,  for  any  practical  and  lasting  realisations,  must 
utilise  the  laws  wUdi  it  points  out:  unless  indeed  by  ignoring  those  laws 

credible  Hist  any  tribeako«ld  ever  have  abandoned  iron  for  bronze.  In  like  manner  tbere 
may  have  been  tribes  that  had  law-givers  almost  or  quite  as  soon  as  they  had  judges. 
But  no  one  has  heard  of  a  nation  which,  having  acquired  a  body  of  legislation,  reverted  to 
customary  law." 

Professor  M aitland  said  :  **  Even  had  our  anthropologists  at  their  command  material 
that  would  justify  them  in  prescribing  a  normal  programme  for  the  human  race,  and  in 
decreeing  that  every  independent  portion  of  mankind  must,  if  it  is  to  move  at  aU,  move 
through  one  (ated  series  of  stages^  which  may  be  designated  as  Stage  A,  Stage  B,  Stage  C, 
and  so  forth,  we  should  still  have  to  face  the  fact  that  the  rapidly  progressive  groups 
have  been  just 'those  which  have  not  been  independent,  which  have  not  worked  out  their 
own  salvation,  but  have  appropriated  alien  ideas,  and  have  thus  been  enabled,  for  anything 
that  we  can  tell,  to  leap  from  Stage  A  to  Stage  X  without  passing  through  any  inter- 
mediate stages.  Our  Anglo-Saxon  ancestors  did  not  arrive  at  the  alphabet,  or  at  the 
Nicene  Creed,  by  traversing  a  long  series  of  stages ;  they  leapt  to  the  one  and  to  the 
other."— iXwifarfsy  Book  ami  Biyond,  p.  545. 
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you  bring  on  greater  mischief  where  you  seek  amelioration.    In  politics, 
as  in  our  relations  with  physical  nature,  suffering  is  the  penalty  of  ignorance. 

We  must  admit,  of  course,  that  the  moral  and  political  world  does 
not  stand  still.    Unceasing  change  is  one  of  the  laws  not  merely  of  oiganic 
evolution  but  of  the  universe.    The  earth  did  not  pause  upon  its  axis  or 
its  course  around  the  sun  while  Newton  was  identifying  terrestrial  and 
celestial  mechanics.    We  cannot  put  off  dealing  with  the  evils  of  the  day 
until  we  have  before  us  the  scientific  conclusions  of  Sociology.    The  dangers 
of  vicious  systems  of  education,  of  poverty  rebelling  against  its  miseries, 
of  class  interests  driven  to  fierce  rivahy  by  the  desire  or  possession  of 
wealth,  of  crushing  monopolies,  of  armaments  designed  for  the  slaughter 
of  thousands  of  men  in  the  prime  of  life  by  war  between  civilised  countries — 
these  must  be  £eiced  with  the  time-worn  weapons  of  a  priori  doctrines  and 
empirical  conclusions  drawn  from  statistics  and  imperfect  observations  of 
current  aff&irs ;  and  also— not  to  overstate  the  case — from  the  consoUdated 
experience  of  social  and  political  necessities  which  is  part  of  the  social 
heritage  of  civilisation.    But,  granting  that  this  experience,  amassed  but 
not  yet  fully  organised,  is,  in  some  degree,  a  means  of  deliverance,  is  it 
too  much  to  hope  that  at  last,  after  groping  our  way  with  many  stumblings 
through  the  blindness  and  the  darkness  of  the  ages,  we  may  perceive,  I  wili 
not  say  daylight,  but  the  fiu:-off  glimmer  of  a  dawn  promising  an  eventual 
illumination  to  enable  us  to  see,  with  some  approach  to  certitude,  what 
are  the  true  lines  of  advance  ?    And  if  these  true  lines  can  be  ascertained, 
will  it  not  be  the  duty  of  ourselves  or  of  posterity  to  make  them  practically 
serviceable  by  the  conversion  and  use  of  popular  sentiment — the  strongest 
force  in  the  world,  a  force  stronger  tlfjm  ironclads  or  repeating  rifles  or 
machine  guns,  because  it  is  ultimately  that  force  itself  which  forbids  or 
commands,  ratifies  or  reprobates,  their  use  for  destruction  and  massacre? 
I  for  one  will  not  abandon  the  hope  to  which  I  have  referred  until  it 
i%  conclusively  demonstrated  that  Socic^ogy  is  merely  one  more  of  the 
mind-begotten  phantoms  which   have   deluded   philosophers   and  mided 
the  crowd.    Until  that  demonstration  is  forced  upon  me  I  shall  continue 
to  believe  that  the  application  of  scientific  methods  to  the  interpretation 
of  social  and  political  facts  will  increase  the  strength  of  humanity  in  its 
unceasing  contest  with  the  giant  evils  which  oppress  mankind. 
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TRADE    DOMICILE    IN    WAR. 

[ContribuUd  by  T.  Baty,  Esq.,  D.C.L.,  LL.D.] 


IknBiflile  makes  a  Friend  or  a  Subject  an  Enemy. — It  has  never  been 
dear  to  us  why  modem  writers  introduce  into  the  complicated  subject  of 
domicile  the  fresh  complication  which  arises  from  the  use  of  the  term 
"commercial  domidle."  Prior  to  quite  recent  times  a  continuous  catena 
of  authorities — writers  and  judges — ^have  asserted  that  the  secondary  criterion 
of  enemy  character  in  war  time  (enemy  nationality  being  a  primary  and 
conclusive  criterion),  is  domicile  in  the  enemy  country.  They  add  that  the 
carrying  on  of  business  in  the  enemy  country  will  have  the  same  result,  quoad 
the  business  and  the  property  connected  with  it 

Now,  does  ''  domicile  "  here  mean  anything  but  what  it  means  when  used 
in  the  sense  in  which  we  are  familiar  with  it  as  the  criterion  of  the  personal 
law  of  an  individual — namely,  permanent  residence  in  a  given  country? 
Dr.  Wesdake  says  that  it  does,  agreeing  therein  with  Phillimore,  Foote, 
Wharton,  and  Dicey ;  but  we  are  not  quite  sure  from  what  he  tells  us  what 
he  conceives  that  its  meaning  really  is.  In  Private  International  Law  he 
seCTcis  to  suggest  that ''  enemy  **  domicile  is  nothing  more  nor  less  than  the 
possession  of  a  house  of  trade  m  the  enemy  country.  Thus  he  quotes 
Lord  Stowell's  observation  (in  The  Jonge  Classina)  that  a  ''  merchant  may 
have  mercantile  concerns  in  two  or  more  countries,  and  if  he  acts  as  a 
merchant  of  bodi,  must  be  liable  to  be  considered  as  a  subject  of  both  " 
pro  tanto^  as  an  authority  to  show  that  ''enemy"  domicile  cannot  be  the 
same  thing  as  private-law  domicile  (since  that  must  always  be  single). 
So  fJEu-,  it  would  be  concluded  that  Dr.  Westlake  identifies  belligerent  domicile 
with  the  carrying  on  of  business  in  enemy  territory.  The  two  things  are, 
however,  so  sharply  distinguished  in  the  authorities  that  this  can  hardly 
be  his  meaning.  And. in  International  Law  {War)  he  shows  that  what  he 
really  appears  to  take  to  be  the  meaning  of ''  enemy  "  domicile  is  not  the  mere 
carrying  on  of  trade,  but  the  carrying  on  of  trade  without  the  regular 
establishment  of  a  house  of  business,  by  a  person  settled  in  the  enemy's 
country  in  a  manneif  continuous,  but  falling  short  of ''  private  "-law  domicile. 

Is  such  a  distinction  tenable  ?  In  the  first  place,  authors  quote  decisions 
on  war-domicile  and  private-law  domicile  perfectly  indiscriminately.  No 
case  is  more  commonly  quoted  to  prove  that  "time  is  the  grand  ingredient 
in  domicile'*  than  The  Harmony  (2  C.  Robins,  327).    That  was  a  simple 
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case  of  war-domicile ;  and  if  Professor  Westlake  and  other  modem  authors 
are  right,  it  has  no  application  to  the  cases  in  which  it  has  been  continually 
cited  Halleck  (i.  447,  Sir  Sherston  Baker's  ed.)  quotes  Admiralty  cases 
freely  (such  as  The  DianOy  The  Boedes  Lust^  and  The  Venus)  to  establish 
propositions  of  civil  domicile.  The  Indian  Chief  (3  C.R.  12),  establishing  that 
a  domicile  of  choice  is  lost  by  putting  oneself  in  motion  to  leave  the  adopted 
country,  is  universally  quoted  (though  a  war  case)  for  that  proposition. 

At  the  date  of  The  Harmony^  Sir  W.  Scott  seems  to  have  not  yet  fully 
developed  the  theory  of  the  consequences  of  having  a  house  of  trade  in 
the  enemy  country.  He  limits  his  outlook  to  the  common  case  of  a 
merchant  going  abroad  .personally  to  reside  permanently  in  a  belligerent 
country,  and  he  includes  in  it  the  case  of  his  going  there  to  trade.  Birt 
by  the  time  The  Portland  (3  C.  R.  41)  was  decided,  two  months  later,  it 
was  seen  that  this  was  not  sufficient,  and  that  a  person  who  carried  on 
a  business  in  Amsterdam,  though  he  seldom  or  never  went  there,  was  to 
all  intents  and  purposes  a  Dutch  trader,  and  must  be  treated  as  such. 
This  does  not  in  the  least  affect  the  wider  principle  of  The  Harmony  already 
laid  down.  Trading,  without  enemy  domicile,  is  sufficient :  but  that  does 
not  say  that  enemy  domicile  without  trading  is  not. 

Trade  Basidaioa :  ^  Houie  of  Xntde.**— In  die  second  place,  war-domidle, 
if  it  meant  (as  Professor  Westlake  appears  to  regard  it  as  meaning)  the 
carrying  on  of  business  by  a  person  having  a  certain  settled  residence  in 
the  hostile  territory,  would  simply  be  a  case  of  identification  with  the  enemy 
through  possession  of  a  house  of  trade  in  die  enemy  country.  It  is  not 
necessary  that  the  trader  should  have  a  physical  house  of  bricks  and  mortar, 
or  a  staff  of  clerks.  Lord  Stowell  brings  this  out  with  great  cleaniess  in  T%e 
Jonge  Classina.  ''  How  much  business  is  done,*'  he  remarks,  *'  in  coffee- 
houses ! " 

If,  dien,  we  are  right  in  taking  the  fact  of  carrying  on  business  in  an 
enemy's  country  to  be  a  cause  of  condemnation  of  property  connected  with 
that  business,  totally  indep^ident  of  domicile  or  even  of  residence,  Ftofessor 
Wesdake's  "war"  domicile,  as  a  kind  of  amalgam  of  trading  and  residence, 
fJEdls  by  its  own  weight  into  that  class  of  cases.  It  remains  to  be  considafed 
whether  judges  and  writers  of  the  past  us^  the  term  *' domicile''  in  diis 
peculiar  sense;  or  whether  they  did  not  mean  simply  that  "private^aw" 
domicile  is  a  cause  of  condemnation  of  the  domiciled  paeon's  goods.  We 
cannot  doubt  that  the  latter  was  the  opinion  of  Lord  Stowell,  of  his  American 
contempOTaries,  and  of  his  critic,  Wheaton,  The  full  reasons  irtiich  he  gives 
for  subjecting  to  capture  the  property  of  a  person  domiciled,  in  the  ordinary 
sense,  among  enemies,  are  conclusive.  The  augmentation  of  th^  enemy's  force 
by  their  being  enabled  to  draw  on  his  resources  is  the  chief  of  diese.  It 
appears  as  no  ex  post  facto  justification  of  a  rule  adopted  for  quite  different 
historical  reasons  (as  Dr.  Westlake  asserts) ;  but  (as  it  was  received  by  Ixml 
Camden  half  a  century  earlier)  as  a  simple  matter  of  common  sense. 
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WliaataiL — Wheatoo  carefuDy  distinguishes  the  two  concepts  of  domicile 
and  possession  of  a  house  of  trade.  **  In  general,  the  national  charad^r  of  a 
person^  as  neutral  or  enemy,  is  determined  by  that  of  his  domicile ;  but  the 
property  of  a  person  may  acquire  a  hostile  character,  independently  of  his 
national  characta:  derived  from  personal  residence.  Thus  die  property  of  a 
house  of  trade  establidied  in  the  enemy's  country  is  considered  liable  to  capture 
and  condemnation  as  prize.  ...  If  a  person  enters  into  a  house  of  trade 
in  the  enemy's  country,  or  continues  that  connection  during  the  war,  he 
cannot  protect  himself  by  mere  residence  in  a  neutral  country"  (s.  334). 
What  would  have  been  the  point  of  adverting  to  "mere"  residence  [/.e. 
domicile^  without  trade]  in  a  neutral  country,  if  such  residence  were  entirely 
without  bearing  on  the  question  of  national  character  in  war-time? 
In  8.  335,  he  flatly  contradicts,  by  anticipation,  the  modem  thesis. 
^  Residence  [f.^.  mere  domicile]  in  a  neutral  country  will  not  protect  his 
share  in  a  house  established  in  the  enemy's  country,  though  residence  in  the 
emmfs  country  will  amdemn  his  share  in  a  house  in  a  neutral  country." 

This  would  seem  conclusive:  but  Professor  Westlake  has  an  answer. 
Obsessed  by  the  notion  (which,  as  has  been  remarked,  is  common  to  most 
modern  writers^)  diat  trading  \»  inseparably  connected  with  "war-domicile,'^ 
be  interpretiB  this  plain  statement  of  Wheaton's  by  the  following  gloss :  He 
restricts  it  to  merchants;  and  ^en  explains  it  by  saying  that  of  course 
the  place  where  the  merchant's  gains  are  spent,  as  well  as  the  place 
where  his  business  is  carried  on,  is  benefited  by  his  trade,  and  therefore, 
if  belligerent,  will  invcdve  him  in  its  belligerent  character.  As  if  it  made 
any  difference  to  a  man's  q>ending  capacity  whether  he  made  his  mcmey 
by  trade  or  not!  It  is  hardly  conceivaUe  how  any  one  with  Wheaton's 
neat  statement  in  s.  334  before  him — ''  In  general,  the  national  character 
of  a  person,  as  neutral  or  enemy,  is  determined  by  that  of  his  domicile  " — 
could  yet  interpret  s.  335  after  so  restrictive  a  fashion.  There  is  no  possible 
reason  for  pressing  Wheaton's  mention  of  merchants  to  such  emphatic 
lengths. 

Still,  it  is  something  to  have  Dr.  Westlake's  admission  that  a  merchant's 
domicile  sensu  vulgari  is  sufficient,  wherever  his  house  of  trade  may  be. 
For  most  persons  who  have  goods  at  sea  are  merchants.  At  the  same  time, 
tibe  ntiHty  is  not  apparent  of  letting  in  by  the  back  door  what  you  have 
ostentatiously  thrown  out  at  the  front 

Hawaii. — ^We  have  cited  Wheaton,  and  we  may  now  quote  Stowell  and 
Story.  In  The  Vigilantia  (i  C.  R.  i,  at  p.  13),  IjotA  Stowell  says  distinctly, 
^  where  there  is  nothing  particular  or  special  in  the  conduct  of  the  vessel 
itaeU^  the  national  diaracter  is  determined  by  the  residence  of  the  owner.'^ 
This  cannot  mean  his  trading  residence ;  for  the  judge  is  engaged  in  dts- 
thigffifhy^g  his  trade  from  his  residence :  it  can  only  mean  his  permanent 

'  Dr.  PStt  Col>bett,  Geaenl  Halleck,  and  Sir  T.  Twiss  seem  to  be  exceptions.  The 
iHiele  doctrine  is  imkaown  on  tibe  Continent 
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residence  or  domicile.  In  the  case  in  question,  it  was  attempted  to  secure 
from  confiscation  a  vessel  engaged  in  a  trade  which  was  obviously  Dutch^ 
by  representing  her  as  the  property  of  a  person  domiciled  in  Prussia. 
And  the  judge  quoted  decisions  of  the  Lords  of  Appeal  {TAe  Haasum  and 
£rmt,  The  Jacobus  Johannes)  to  the  effect  that  property  of  a  person 
resident  in  Saint  Eustatius  was  subject  to  condemnation  ''as  the  property 
of  a  domiciled  Dutchman."  Then  he  went  on  to  say  that  the  Lords  had 
since  expressly  laid  it  down  that  ''if  a  person  entered  into  a  house  of 
trade  in  the  enemy's  country  in  time  of  war,  or  continued  the  connection 
during  the  war,  he  should  not  protect  himself  by  mere  residence  in  a  neutrcU 
country!^  Why  should  residence  in  a  neutral  country  be  thought  to  protect 
him  ?  What  has  his  "  mere  "  residence  to  do  with  the  matter,  if  war-domidle 
is  a  matter  of  trade,  and  trade-residence  only  ?  His  trade  is  assumed  to 
be  belligerent  Why  should  the  Lords  explain  carefully  that  his  private 
domicile  will  not  save  him?  Clearly  only  because  his  private  domicile  is 
the  normal  criterion  of  his  national  character.  Therefore,  "  That  decision,^ 
proceeds  Lord  Stowell,  "  instructs  me  in  this  doctrine,  a  doctrine  supported 
by  strong  principles  of  equity  and  propriety,  that  there  is  a  traffic  which 
stamps  a  national  character  on  the  individual,  independent  cf  that  character 
which  mere  personal  residence  may  give  him,** 

Then  mere  personal  residence  mc^  stamp  a  national  character  on 
him ! 

The  Standard  Criteria.— We  cannot  doubt  that  Wheaton  correctly  indi- 
cated the  grounds  o(  condemnation,  as  understood  by  tlie  great  judges  who 
were  his  contemporaries,  when  he  enunciated  them  as  simply  (i)  domicile, 
{2)  house  of  trade — in  the  enemy's  country.  The  attempt  to  confuse  the 
two  heads  by  introducing  a  hjrpothetical  "  commercial  domicile,"  is  only  pro- 
ductive of  vagueness  and  misapprehension.  Marshall,  the  United  States 
Chief  Justice,  does  indeed  use  the  phrase.  He  uses  it,  however,  in  its  only 
proper  sense :  that  of  a  true  domicile,  established  for  commercial  purposes, 
and  acccM-dingly  subject  (as  a  domicile  established  for  reasons  of  health  might 
be)  to  somewhat  speciaji  considerations.  Marshall  points  out  that  an 
American  domiciled  in  France  may  readily  be  supposed  to  have  quitted 
France  for  good,  on  the  outbreak  of  war  with  the  United  States,  if  his 
residence  there  (though  permanent)  was  taken  up  merely  for  purposes  of 
trade.  He  never  suggests  that  he  might  lose  his  French  domicile  for 
commercial  purposes  and  retain  it  for  private-law  purposes.  Marshall's 
logical  mind  would  have  revolted  from  such  a  position. 

Xanhall'i  Criterion. — ^The  actual  pomt  was  argued  by  Harper  in  The 
Venus  (8  Cranch,  at  p.  267).  "The  residence  which  imparts  a  hostile  char- 
acter must  be  residence  connected  with  some  act  of  commerce  blended  with  the 
commercial  transactions  of  the  enemy.  Mere  residence  does  not  give  a  hostile 
character,  so  long  as  the  resident  refrains  from  all  voluntary  acts  tending  to 
the  aid  and  comfort  of  the  enemy. . . .  Trading  is  essential :  time  is  not"   But 
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Washington,  debVering  the  opinion  of  the  majority  of  judges,  after  quoting 
the  definition  of  domicile  as  given  by  Vattel,  proceeds  to  declare  that  the 
English  courts  have  adopted  the  doctrine  that  residence  {sc.  domicile)  in  an 
enemy  country  fixes  an  individual  with  the  national  character  of  the  place, 
He  repeats,  with  regard  to  this  domicile,  the  common  and  ordinary  rules  whidi 
regulate  private-law  domicile.  "If  it  sufficiently  appear  that  the  intention 
of  removing  was  to  make  a  permanent  settlement,  or  for  an  indefinite  time, 
^e  right  of  domicile  is  acquired  by  a  residence  even  of  a  few  days."  And 
Marshall  took  no  exception  to  this  statement  of  the  law,  nor  to  the  assumption 
that  ordinary  domicile  is  conclusive.  He  delivered  a  dissenting  opinion,  and 
would  certainly  not  have  omitted  to  take  points  of  such  cardinal  importance 
if  it  had  been  possible.  His  cautious  dissent  is  based  only  on  this : — ^that 
it  would  be  hard  to  refuse  to  recognise  a  bond^de  and  prompt  attempt 
to  revert  to  his  domicile  of  origin  on  the  part  of  a  person  who  has  acquired, 
for  merely  commercial  reasons,  a  domicile  of  choice  in  a  country  which 
becomes  involved  in  hostilities  with  his  own.  It  is  possible,  however,  that 
his  use  of  the  convem'ent  term  "commercial  domicile"  may  have  been 
misunderstood;  and  that  here  we  have  the  fountain-spring  of  the  modem 
confusion.  In  the  same  way  the  case  of  The  Commercen  has  been  improved 
out  of  all  recognition,  by  Continental  writers  who  do  not  appreciate  the 
principle  that  an  Anglican  case  must  be  strictly  interpreted  by  its  own 
particular  facts. 

Story*. — Story — the  correspondent  of  Stowell,  and  the  colleague  of  Marshall 
(whom  he  probably  excelled  in  this  particular  branch  of  the  law) — says 
{Prize  CourtSy  ed.  Pratt,  p.  58)  that  the  national  character  of  the  property 
"ordinarily  depends  upon  the  national  domicile  of  the  asserted  proprietor  .  .  . 
the  general  principle  is  that  every  person  is  to  be  considered  as  belonging 
to  that  country  where  he  has  his  domicile."  '*  If  he  has  a  house  of  trade 
in  die  neutral  country,  he  has  not  the  benefit  of  the  same  principle  [as 
condemns  a  neutral  resident's  interest  in  a  belligerent  house];  for  if  his 
own  personal  residence  be  in  the  hostile  country,  his  share  in  the  property 
of  die  neutral  house  is  liable  to  condemnation." 

**It  is  a  settled  principle  that  traffic  alone,  independent  of  residence" 
— which  is  therefore  assumed  to  be  the  primary  consideration — "will  in 
some  cases  confer  a  hostile  character  on  the  individual."  So,  in  the  same 
author's  Conflict  of  Laws^  ss.  47,  48,  cases  of  prize-law  are  profusely  cited 
as  authorities,  without  one  word  of  indication  that  there  is  anything  improper 
or  misleading  in  the  process.^ 

Cases. — Probably  the  most  clear  and  complete  case  in  which  the  question 
has  been  raised  in  a  court  of  justice  is  The  San  Josi  Indiana  (1814,  2  Gallison, 
268).    There,  although  it  was  not  necessary  so  to  decide,  Story  said  in 

>  The  editor,  Bigelow,  in  deference  to  WeatUke  and  Dicey,  introduces  a  footnote 
to  s.  41,  distinguishing  between  civil  and  commercial  domicile — to  the  probable  confusion 
of  readers. 
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terms — **  As  to  the  first  point,  it  is  very  clear  that,  in  general,  the  national 
character  of  a  person  is  to  be  decided  by  that  of  his  domicile :  if  that  be 
neutral,  he  acquires  the  neutral  character ;  if  otherwise,  he  is  affected  with 
the  enemy's  character.  But  the  property  of  a  person  may  acquire  a  hostile 
character,  altogether  independent  of  his  own  peculiar  character  derived 
from  residence.  In  other  words,  the  origin  of  the  property,  or  the  traffic 
in  which  it  is  engaged,  may  stamp  it  with  a  hostile  taint,  although  the  owner 
may  happen  to  be  a  neutral  domiciled  in  a  neutral  country."  He  adverts 
to  27t€  Jacobus  Johannes  (i  C.  R.  14),  and  again  expressly  recognises  the 
distinction  between  personal  re^dence  and  trading :  explaining  that,  at  the 
outbreak  of  war,  (and  then  only,)  can  the  neutral  rely  on  his  personal 
domicile  to  protect  the  property  of  his  hostile  business.  From  that  case 
{The  Jacobus)  he  observes,  "Uie  erroneous  notion  had  been  adopted  that  the 
domicile  of  the  parties  was  that  alone  to  which  the  court  had  a  right  to 
resort  in  prize  cases."  Clearly,  he  cannot  here  mean  by  **  domicile,** 
"  trading  residence  " — for  the  claimant's  trade  was  admittedly  belligerent 

In  Elbers  v.  United  Insurance  Co,  (Johnson's  S.  C.  Amer.)  it  was 
distinctly  laid  down  that  a  Swede,  being  permanently  resident  in  the  United 
States,  was  wrong  in  insuring  a  vessel  of  his  as  Swedish  property.  He  had 
taken  little  active  part  in  business  whilst  in  America,  though  his  firm  had 
agents  there.  The  judgment  proceeds  avowedly  on  "the  absence  of  all 
proof  that  [the  insurer]  was  here  temporarily,  or  that  he  intended  to  return 
at  any  future  time  to  St  Bartholomew,"  as  decisive  of  the  fact  that  he  had 
**an  indefinite  intention  to  remain  here"  (the  ordinary  criterion  of  civil 
domicile):  "especially  as  he  was  actually  engaged  in  superintending  the 
business  of  his  house"  in  the  United  States.  The  circumstance  of  trading 
is  therefore  looked  upon  as  quite  subordinate  in  importance. 

It  does  not  appear  in  McConnell  v.  Hector  (3  B.  &  P.  113),  that  the 
debt  on  which  the  defendants  (partners)  relied  was  acquired  by  them  in 
the  course  of  the  Dutch  trade  of  some  of  them.  They  were  refiised  redress 
simply  because  they  were  joint  creditors  some  of  whom  resided  in  hostile 
Holland.  The  fact  of  their  trading  in  Holland  was  referred  to  by  Lord 
Alvanley,  but  not  by  the  rest  of  the  court:  and  even  in  Lord  Alvanley's 
mouth  the  reference  seems  to  be  merely  picturesque  detail.  He  ends  by 
saying  simply,  "While  the  Englishman  resides  in  the  hostile  country,  he  is  a 
subject  of  that  country.  .  .  ." 

In  The  Diana  (5  C.  Robins,  63)  there  was  no  question  of  any  house 
of  trade.  The  property  of  Demerara  people  was  condemned  simply  because 
they  were  established  in  Demerara. 

It  is  indeed  not  always  in  the  case  of  merchants  that  it  becomes  necessary 
to  determine  a  person's  national  character.  In  Sparenburgh  v.  Bannatyne 
(i  B.  &  P.  161),  an  Oldenburger  taken  prisoner  when  serving  on  a 
Dutch  firigate  was  held  entitled  to  his  Oldenburg  neutral  character  when 
in  England. 
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Dr.  Westlake,  who  has  so  well  shown  us  how  '*  something  called  domicile  ^ 
began  to  be  recognised  without  much  understanding  in  England  towards 
the  end  of  the  17th  century  as  the  criterion  of  the  personal  statute,  certainly 
surprises  us  when  he  says  (I.  L.  W.,  p.  143)  that  domicile  was  a  familiar 
conception  in  Admiralty  when  the  idea  of  nationality  was  still  in  embryo* 
Surely  Elizabeth's  judges — not  to  speak  of  Charles  II.'s — had  a  pretty 
conclusive  conception  of  what  allegiance  was,  and  would  apply  it  to  the 
determination  of  questions  of  belligerent  right  rather  than  their  rudimentary 
notions  of  domicile !  In  point  of  fact,  we  know  that  it  was  on  no  subtle 
theoretic  determination  of  national  character  by  domicile  as  an  always 
appropriate  touchstone,  that  they  proceeded.  For  the  possession  of  a  neutral 
domicile  never  saved  an  alien  enemy's  goods. 

We  conclude,  therefore,  that  when  writers  and  judges  said  *'  domicile  "  they 
meant  "  domicile" ;  and  that  if  they  had  meant  something  different  they  would 
have  taken  the  pains  to  distinguish  their  meaning.  Dr.  Lushington  is  largely 
responsible  for  the  lace-like  fabric  of  elaborate  distinction  which  modem 
ingenuity  has  erected  on  the  basis  of  a  very  plain  and  simple  doctrine. 
There  are  two  cases  of  his  which  we  must  examine  before  leaving  the 
subject — Hodgson  v.  De  Beauchesne  and  The  Baltica. 

Perhaps  one  of  the  earliest  English  cases  in  which  the  novel  view  which 
we  are  combating  was  propounded  is  the  great  cause  of  Stanley  v.  Semes 
(1831, 3  H.  Eccl.,  at  p.  461).  The  King's  Advocate  and  Serjeant  Stephen  say, 
*^The  cases  from  the  Admiralty  Reports  \The  Harmony  and  TheAnn\  merely 
apply  to  national  character  as  relating  to  commercial  purposes."  The  Court 
of  Delegates,  however,  decided  in  favour  of  their  opponents. 

Lnahingfawi. — ^And  no  judge  seems  to  have  taken  the  same  distinction  until 
the  case  of  The  Baltica.  It  was  decided  in  1855,  and  was  reported  in  Spink's 
Prize  Cases^  p.  264.  Dr.  Lushington  speaks  in  his  judgment  of  something 
which  he  calls  a  *'  mercantile  national  character  " ;  and  we  have  to  consider 
what  he  means  by  it,  and  what  its  relation  is  to  ordinary  domicile  on  the  one 
hand,  and  the  possession  of  a  house  of  trade  on  the  other.  First  of  all, 
he  says  that  it  "  is  governed  by  rules  and  authorities  particularly  applicable 
to  it  alone,"  and  that  it  would  only  confuse  the  case  to  refer  to  other  cases 
of  domicile.  But  immediately  after,  he  asserts  that  this  remarkable  ^*  national 
mercantile  character  "  is  inheritable  !  Therefore  it  cannot  be  so  very  unlike 
ordinary  civil  domicile,  and  the  confusion  which  the  judge  is  so  solicitous 
to  avoid,  returns  immediately.  It  remains,  inexpugnable,  as  we  proceed : 
at  p.  267  we  find  him  saying,  ''With  respect  to  a  mercantile  national 
character,  the  party  becomes  clothed  with  a  new  character  from  the  period 
when  he  first  takes  steps  animo  remaoendi  to  abandon  his  former  domicile, 
and  ammo  manendi  to  acquire  a  new  one."  Why  need  he  remove  ?  If  a 
"mercantile  national  character"  may  be  double  or  quadruple,  and  is 
utterly  unlike  ordinary  domicile,  why  need  there  be  any  question  of  removal 
or  remaining? 
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It  seems  probable  that  all  that  Lushington  really  meant  was  simply  what 
Marshall  meant  in  The  Venus.  What  they  meant  was  that  a  merchant  can 
change  his  domicile  with  some  facility.  He  need  not  actually  arrive  in  his  new 
home  :  it  is  enough,  in  some  circumstances,  if  he  completes  his  arrangements 
for  removal.  In  The  Baltica^  the  merchant  had  in  fact  done  all  that  was 
necessary  to  remove  his  whole  establishment,  and  consequently  his  civil  domi- 
cile, from  England  to  Denmark.  He  had  wound  up  his  English  business, 
taken  an  office  in  Altona,  and  convenient  lodging  for  himself.  His  will  would 
have  been  regarded  as  the  will  of  a  domiciled  Dane.  The  only  question 
was:  Was  he  a  Dane  at  any  date  before  he  reached  Altona?  And  the 
enormous  gulf  between  ordinary  domicile  and  ''  mercantile  national 
character"  consisted  in  this  at  most,  that  an  ordinary  person  would  not 
have  been  held  to  be  a  domiciled  Dane  when  he  stepped  on  board  the  packet 
at  the  English  seaport.  Marshall's  doctrine  is,  indeed,  nothing  more  than 
the  now  well-established  rule  that  arrival  in  the  new  country  is  unnecessary 
where  that  country  is  the  domicile  of  origin.  Lushington  goes  a  httle 
further,  and  allows  a  merchant  in  his  character  of  cosmopolite  to  transmute 
his  domicile,  in  the  same  summary  way,  to  an  entirely  strange  country  .^ 

We  now  come  to  Hodgson  v.  De  Beauchesne,  This  was  a  private-law  case, 
turning  on  the  capacity  of  a  British  general  who  had  long  been  settled  in 
France.  Dr.  Lushington,  delivering  the  opinion  of  the  Judicial  Committee, 
quite  gratuitously  (for  counsel — Drs.  Phillimore  and  Addams — seem  to  have 
said  nothing  about  it)  observed : 

'*  [Domicile  during  war]  is,  it  is  true,  in  one  sense  a  domicile /vir  gefUium^ 
but  in  many  particulars  it  is  governed  by  very  different  considerations, 
and  decisions  belonging  to  it  must  be  applied  with  great  caution  to  questions 
of  domicile  independent  of  war." 

Dr.  Lushington,  therefore,  for  the  first  time,  so  far  as  can  be  ascertained, 
judicially  draws  a  distinction  between  the  two  conceptions  of  domicile.  He 
does  not  draw  a  very  marked  and  absolute  distinction.  The  two  things  are, 
to  him,  very  much  alike.  He  asserts,  however,  the  necessity  of  caution  in 
arguing  from  one  to  the  other.  Dr.  Westlake  goes  a  long  step  further,  and 
speaks  of  the  '*  impropriety  "  of  arguing  from  one  to  the  other. 

Phillimore. — ^We  shall  all  be  disposed  to  exercise  "great  caution  "  in  these 
thorny  matters.  But  a  thing  which  calls  for  caution  is  not  necessarily  a  thing  to 
be  reprobated  as  improper.  We  have  seen  that  Story  cites  Admiralty  Cases 
freely,  as  authorities  on  the  Conflict  of  Law,  and  we  may  now  add  that 
Phillimore'  actually  cites  as  authority  for  his  celebrated  definition  of 
domicile,  the  prize-law  cases  of  The  Frances  (8  Cranch»  363)  and  Johnson 
V.  Sundry  Articles  (3  Peters,  171).  Although  he  urges  that  the  facts 
which  might  establish  a  "commercial"  domicile  in  time  of  war,  might  not 
serve    to  establish  a  testamentary  domicile,   yet  it  is  to  be  noted   that 

'  Note,  however,  that  Denmark  was  the  domicUe  of  origin  of  the  claimant's  ancestors. 
'  Law  ofDomidUt  p.  13. 
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he  couples  with  "commercial,"  matrimonial  domicile.  That  is  now 
universally  admitted  to  be  precisely  the  same  as  testamentary  domicile. 
And  things  which  are  equal  to  the  same  thing  are  equal  to  one  another. 
Again  he  quotes  The  Virginie  (5  C.  R.  99)  and  The  Fhanix  (3  Ibid. 
191)  as  general  authorities  on  the  conflict  of  laws,  subject  to  the  mere 
caution  that  "  possibly "  further  evidence  of  the  animus  manendi  might 
be  required  to  fix  a  testamentary  domicile  in  time  of  peace.  It  is  to 
Phillimore's  book  on  Domicile*  that  the  doctrine  suggested  by  Jenner 
and  Stephen,  and  adumbrated  by  Lushington,  is  probably  to  be  traced. 
Yet  that  eminent  authority  cites  Admiralty  and  other  cases,  if  not  indis- 
criminately, at  any  rate  with  freedom. 

Home  of  Lords. — If  any  further  authority  were  required,  we  need  only  cite 
Udf^  V.  Udf^  (id69)  I  S.  &  D.  Ap.  441),  which  is  reported  as  having  been 
rqarded  by  the  House  of  Lords  as  ''  involving  questions  of  greatly  more 
than  ordinary  importance."  It  received  a  most  careful  investigation  at  the 
hands  of  Hatherley,  Chelmsford,  Westbury,  Colonsay,  Selbome,  and  Mellish 
(the  two  latter  arguendo).  Both  Lords  Hatherley  and  Chelmsford  quoted  The 
Indian  Chiefs  although  a  prize  case,  without  hesitation;  nor  did  Lord 
Westbury  raise  any  objection.  So  in  Forbes  v.  Forbes  (1854,  Kay,  341), 
The  Fhcenix  and  The  Dree  Gebroeders  were  cited  in  argument  and  judgment. 

So  The  Virgime  was  cited  in  Craigie  v.  Lewin  (1843,  3  Curt.  435)  and 
in  A.-G.  V.  Kent  (1862,  i  H.  &  C.  12) — ^where  also  The  Harmony  was 
referred  to  by  Pollock,  C.B.,  as  it  was  by  Knight  Bruce  in  Munro  (1840,  7 
C.  &  F.  862).  See  also  Maliass  v.  Maltass  (1844,  i  Robertson,  67),  where 
The  Indian  Chief  \^2&  referred  to  before  Lushington,  without  rebuke. 

We  are  now  in  a  position  to  indicate  our  conclusions. 

ConolufioiL — In  so  far  as  the  term  ''domicile"  is  used  to  denote  the 
possession  of  a  house  of  trade,  with  or  without  residence,  prolonged  or  brief, 
it  has  nothing  in  common  with  private-law  domicile,  and  has  only  been 
accidentally  and  improperly  employed  *  to  designate  the  state  of  af&irs.  But 
in  its  ordinary  and  proper  sense  it  is,  notwithstanding,  a  criterion  of  enemy 
(though  not  of  neutral)  character,  whether  the  party  be  a  trader  or  otherwise. 
And  this  ordinary  and  proper  sense  is  its  normal  sense  in  prize  matters  as 
in  others. 

So  that  when  Lindley,  L.A.,  says  that  "The  subject  of  a  state  at  war 
with  this  country,  who  is  carrying  on  business  here  or  in  a  foreign 
neutral  country,  is  not  treated  as  an  alien  enemy;  the  validity  of  his 
contracts  does  not  depend  on  .  .  .  his  real  domicile,  but  on  the  place  or 
places  in  which  he  carries  on  his  business  or  businesses,"^  we  are  led  to 
express  a  respectful  doubt.  We  venture  to  think  that  it  is  his  real  domicile 
which  will  be  decisive,  if  the  leading  cases  are  not  a  maze  of  confused 
thought  and  more  confused  expression. 

"  Low  o/Domidii.^  p.  104.  •  As  by  Kent  {Comm,  i,  Lect  IV. 

'  lanson  v.  DriefotUdn  [1902^  A.  C,  at  p.  505. 
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The  only  author  who  in  recent  years  has  firmly  grasped  the  essential 
fact  that  commercial  domicile  is  none  other  than  civil  domicile  in  a  peculiar 
aspect  is  Twiss.  Here,  as  so  often,  the  strong  good  sense  of  that  illustrious 
jurist  supplies  an  invaluable  beacon-Ught  in  navigating  the  sea  of  confusion. 

"  It  has  been  sometimes  said  "  (vol.  ii.  p.  306)  "  that  there  is  a  peculiarity 
about  domicile  in  time  of  war,  as  distinguished  from  domicile  in  time  of 
peace ;  and  that  as  a  person  may  have  establishments  in  two  countries  for 
commercial  purposes,  he  may  have  in  time  of  war  for  commercial  purposes 
both  a  neutral  Domicile  and  a  belligerent  Domicile.  .  .  .  [But]  an 
individual  can  only  have  one  personal  Domicile  for  international  purposes, 
in  the  sense  in  which  Domicile  is  a  criterion  of  a  person  being  a  friend  or 
an  enemy,  for  no  person  can  be  at  the  same  time  both  a  friend  and  an 
enemy  under  the  Law  of  Nations."  He  adds:  ''The  more  philosophical 
view  would  rather  seem  to  be  that  which  does  not  admit  the  Domicile  of 
the  owner  to  be  conclusive  of  the  immunity  of  his  property  .  .  .  but  only 
allows  it  to  found  a  presumption  of  immunity,  which  may  be  rebutted  .  .  ." 
e.g.  by  its  being  embarked  in  the  enemy's  trade.  But  in  general,  ''all 
natural-bom  subjects  of  a  belligerent  power  who  may  have  abandoned  their 
native  country  and  acquired  a  domicile  in  a  neutral  country  before  hostilities 
have  commenced,  will  have  eiSectually  clothed  themselves  with  the  character 
of  neutral  subjects;  precisely  as  every  natural-bom  subject  of  a  neutral 
power  will  have  clothed  himself  with  the  character  of  an  enemy  subject 
by  long-continued  residence,  coupled  with  the  intention  of  remaining,  in 
the  enemy's  territory  "  (p.  300). 

There  we  may  leave  the  subject,  the  discussion  of  which  has  occupied 
us  already  too  long,  and  has  wearied  our  readers'  patience. 
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IN  GOLD  COAST  COLONY. 

Thb  following  judgment,  dealing  with  the  question  of  the  effect  of  the 
Gold  Coast  Order  in  Council,  1901,  and  the  legal  position  of  Native  Chiefs 
and  Native  Courts,  has  kindly  been  communicated  by  His  Honour  the 
Chief  Justice,  by  whom  it  was  delivered  on  December  9,  1907. 

Mukhi  V.  Kobina  Annan,  Kobina  Inketsia, 
Mutchi  V.  Kudu. 

JUDGMENT. 

In  these  cases,  which  were  consolidated  by  consent,  the  plaintiff  claims  to 
recover  damages  from  the  defendants  for  trespass  on  the  land  Nkraisiam.  After 
the  close  of  the  cases  the  defendant  was  allowed  to  put  in  the  notes  of  evidence 
of  a  case  beard  a  year  ago  between  plaintiff  and  the  defendant  Kobina  Annan, 
in  which  the  same  plaintiff  had  sought  to  eject  Kobina  Annan  from  the  same 
land,  and  counsel  for  the  defendant  was  about  to  argue  that  the  proper  remedy 
for  plaintiff  was  ejectment  and  not  trespass,  but  I  pointed  out  that  the  question 
which  had  been  fought  out  was  the  ownership  of  the  land,  and  that  was  the 
real  issue  before  the  Court  The  argument  was  not  pressed;  had  it  been,  I 
should  have  allowed  any  necessary  amendments.  Although  counsel  for  the 
parties  in  the  first  action  agreed  that  there  was  no  dispute  as  to  the  identity 
or  boundaries  of  the  land,  except  as  to  its  name,  it  is  clear  that  the  land 
Nkraisiam  does  not  bear  the  same  meaning  for  the  plaintiffs  as  the  land  Bessie 
bears  for  the  defendants.  A  plan  was  made,  apparently  at  the  suggestion  of 
the  Court,  but  the  surveyor  was  not  properly  instructed  as  to  ^at  points  his 
attention  should  be  specially  directed  to.  Unfortunately,  too,  the  surveyor  was 
engaged  by  the  plaintiff  without  reference  to  the  defendants,  with  the  result  that 
defendants  did  not  show  their  boundaries,  farms,  villages,  or  other  objects 
evidencing  title.  Consequently  the  value  of  the  survey  is  to  a  large  extent 
nullified.  It  is  dear,  however,  that  both  plaintiff  and  defendants  daim  at  least 
the  land  whidi  I  have  shaded  blue  on  the  plan  put  in  evidence;  how  much 
more  each  side  claims  I  cannot  say. 

The  defendants'  case  is  strong.  It  is  not  only  that  they  are  actually  in 
possession  of  this  land  through  the  defendant  Kobina  Annan,  but  that  Kobina 
Annan  and  his  people  are  the  only  persons  who  have  ever  been  in  possession. 
Of  coiu^e  they  add  that  it  was  originally  allotted  to  the  ancestor  of  Kobina 
Annan  at  the  first  distribution  of  the  Kommenda  lands,  but  that  contention  is  of 
no  real  value,  as  I  do  not  for  a  moment  believe  that  originally  the  extent  of  lands 
allotted  was  defined  except  in  the  vaguest  terms.    The  plaintiff's  ancestor  would 
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have  been  given  or  would  have  selected  Resiase,  Koblna  Annan's  ancestor 
would  have  been  given  or  would  have  selected  Kwahin  Krom,  the  ^boundary 
would  have  been  between  them,  and  the  question  of  boundary  would  never  have 
been  mooted  until  their  respective  subjects  came  into  touch.  I  therefore  pay 
no  heed  to  the  statements  of  either  side  as  to  their  original  allotments.  The 
defendants'  case  is,  therefore,  present  occupation  and  original  possession.  The 
plaintiff's  case  is  that  his  predecessor  Kweku  Duro,  who  must  have  died  sixty 
or  seventy  years  ago,  permitted  Kobina  Annan's  predecessor,  Kofi  Mensa,  to 
work  on  this  land;  that  Duro's  and  Mensa's  people  woriced  amicably  side  by 
side  from  year  to  ytai  without  friction,  it  being  recognised  that  the  land  in 
question  belonged  to  Duro;  that  this  state  of  things  continued  up  to  four  or 
five  years  ago,  until  the  death  of  Kobina  Annan's  immediate  predecessor  and 
the  death  of  Kwesi  Kuntor,  the  plaintifi*s  immediate  predecessor;  that  about 
four  or  five  years  ago  Esampon,  the  son  of  Kwesi  Kuntor,  had  a  dispute  with 
respect  to  a  part  of  this  same  land  with  the  defendant  Inketsia,  cousin  of  Kobina 
Annan,  and  brought  the  matter  before  Kwesi  Kuntor;  that  both  Esampon  and 
Inketsia  went  before  Kwesi  Kuntor,  who  pointed  out  to  them  that  it  was  he 
who  had  permitted  Inketsia  to  work  there,  and  therefore  they  must  work  io 
peace;  that  Inketsia  acknowledged  Kwesi  Kuntor's  right  to  the  land;  that  on 
Kwesi  Kimtor's  death  the  plaintiff'  sent  for  Inketsia  to  ask  him  why  he  had  not 
sent  palm-wine  to  him;  and  that  Inketsia  in  no  way  disavowed  plaintiff's  right 
but  only  made  excuses,  viz.  that  he  had  had  guinea-worm  and  could  not  walk 
much ;  that  subsequently  Kobina  Annan  brought  an  action  against  the  plaintiff  in 
the  Court  of  Essandor,  Omanhene  of  Kommenda,  with  respect  to  the  land,  and 
that  judgment  went  in  favour  of  the  plaintiff;  that  there  was  another  case  between 
the  plaintiff  and  the  defendent  Kudu,  in  which  Kobina  Annan  gave  evidence,  and 
here  again  judgment  was  given  for  the  plaintiff.  The  plaintiff  also  called  witnesses 
to  show  that  they  had  worked  on  the  land.  The  plaintiff  also  called  Kobina 
Adjapon  to  prove  that  Kobina  Annan  sent  a  message  asking  him  (Kobina 
Edjapon)  to  give  evidence  in  his  favour  in  the  case  before  the  Omanhene.  It 
was  also  alleged  by  plaintiff  that  the  two  parties  had  lived  quietly  together  for 
years  on  the  mutual  understanding  that  Duro  had  permitted  Kofi  Mensa's  people 
to  live  there,  and  that  it  was  only  upon  Kobina  Annan's  succession  that  he 
repudiated  the  plaintiff's  title. 

Some  of  the  plaintiff's  evidence  I  accept.  I  have  no  doubt  that  his  story 
about  Inketsia  is  generally  true,  and  I  disbelieve  Inketsia's  denials.  I  also 
believe  that  Kobina  Annan  sent  to  ask  Edjapon  to  be  a  witness  on  his  side, 
and  there  is  no  doubt  that  plaintiff  has  recovered  judgment  both  against  Kobina 
Annan  and  Kudu  with  respect  to  some  portion  of  this  land.  What  I  believe 
happened  with  respect  to  these  matters  is  as  follows:  Esampon  and  Inketsia 
got  into  touch  on  the  confines  of  the  land  shaded  blue,  and  the  matter  went 
before  Kwesi  Kuntor,  who  probably  said  that  Inketsia  should  be  allowed  to  cut 
palm-trees][there,  Kuntor  expecting  to  get  some  of  the  palm-wine  from  the  trees 
cut.  Soon  afterwards  Kwesi  Kuntor  died,  and  then  the  plaintiff  definitely  called 
upon  Inketsia  to  bring  in  some  of  the  palm-wine  he  had  made.  Inketsia  fenced. 
The  matter  was  brought  to  the  notice  of  Kobina  Annan,  who,  in  consequence  of 
plaintiff's  claim  upon  Inketsia,  sued  the  plaintiff  before  Essandor  with  respect 
to  the  land  Bessim,  which  was  probably  only  a  small  portion  of  the  land  shaded 
blue,  a  portion  to  the  extreme  north.  Kobina  Annan  approached  Edjapon,  who 
had  a  fturm  near  the  boundary,  with  a  view  to  securing  his  evidence.  The  case 
went  before  Essandor,  who  gave  judgment  for  the  present  plaintiffl  This  was 
subsequent  to  January  i,  1902.    Another  case  followed  between  the  plaintiff  and 
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the  defendant  Kudu  in  whidi  Kobina  Annan  again  put  forward  his  daim  to  the 
land ;  here  again  the  plaintiff  was  successful. 

On  the  one  side,  therefore,  I  have  the  present  and  past  occupation  of  the 
land  in  question ;  on  the  other  side  is  Inketsia's  apparent  admission  with  respect 
to  some  outlying  portion  of  the  land  in  question  and  the  judgment  of  a  Native 
Court,  subsequent  to  January  i,  1902.  Now  this,  so  far  as  the  case  of 
Muichi  V.  Kobina  Afman  and  Kobina  Inketsia  is  concerned,  is  one  of  those  rare 
cases  in  which  it  is  possible  to  say  definitely  what  was  the  issue  before  a 
Native  Court.  The  issue  before  Omanhene  Essandor  was  exactly  the  same  as 
the  one  now  before  this  Court.  Kobina  Annan  was  the  plaintiff  and  claimed  the 
land  which  he  called  Bessim,  Mutchi  was  the  defendant  and  he  claimed  the 
same  land  under,  the  name  of  Nkraisiam.  Bessim  is,  I  am  satisfied,  a  portion  of 
the  land  shaded  blue  in  the  plan ;  it  is  not  the  whole  land  north  of  Kwahim  Krom^ 
as  some  of  Kobina  Annan's  witnesses  would  have  us  believe,  but  only  the  northern 
part  of  the  blue-shaded  land,  and  it  probably  derives  its  name  from  some  re- 
cognisable natural  feature.  It  is  the  portion  marked  in  the  plan  "Site  of  the 
Trespass,"  and  is  the  very  place  where  the  trespasses  alleged  in  the  writs  of 
summons  took  place. 

The  case  comes  exactly  within  Amocoo  v.  Duker^  decided  in  1883,  and  reported' 
in  Mr.  Saibah's  Fanti  Law  Report,  p.  35.  In  that  case  the  plaintiff  and  defendant 
were  subjects  of  the  Omanhene  of  Aaamabo,  they  had  a  dispute  over  some  land 
and  went  before  their  Omanhene,  who  settled  the  dispute  in  favour  of  the 
defendant ;  the  plaintiff  was  not  satisfied  with  the  decision  of  the  Omanhene  and 
sued  the  defendant  on  the  same  cause  of  action  before  the  Divisional  Court  at 
Cape  Coast  Mr.  Justice  Madeod,  on  proof  of  these  facts  by  the  plaintiff  and 
following  previous  decisions,  gave  judgment  for  the  defendant  on  the  ground 
that  the  Court  could  not  go  behind  the  judgment  of  the  Omanhene.  But  the 
learned  judge  was  not  satisfied  with  the  trend  of  the  dedsions  upon  the  subject 
and  gave  judgment  for  the  defendant  subject  to  the  opinion  of  the  Full  Court, 
and  he  submitted  to  the  Full  Court  the  following  question  :  '*  Does  a  decision 
given  by  a  native  king  or  chief  between  parties  who  voluntarily  appear  before: 
him  to  have  a  matter  in  dispute  between  them  settled,  preclude  the  Courts  of 
this  Colony  from  the  consideration  and  determination  of  the  issues  of  fact  and 
law  involved  therein?"  The  Full  Court  held  that  if  the  plaintiff  did  voluntarily 
appear  and  submit  (to  the  arbitration)  of  the  Native  Court  the  judgment  of  the 
Court  bdow  should  stand. 

A  perusal  of  the  judgment  of  the  Full  Court  shows  that  although  there  was 
only  one  judgment,  the  two  judges  composing  the  Court  took  different  views. 
Mr.  Justice  Macleod  states  in  the  judgment  that  the  decisions  of  native  chiefs 
have  been  compared  to  the  awards  of  arbitrators,  but  that  to  his  mind  that  is 
a  most  misleading  comparison;  his  view  was  that  the  tribunal  was  a  Court, 
that  parties  were  summoned  before  it,  that  it  was  not  an  arbitration,  and  that  the 
Courts  of  this  Colony  should  not  be  preduded  in  such  a  case  from  going  into- 
the  issues  of  fact  and  law.  Chief  Justice  Bailey  dissented  from  that  view.  What 
his  view  was  is  not  altogether  clear;  he  refers  to  the  "arbitration  of  the  Native 
Court  ...  by  which  the  case  was  heard  and  judgment  given,"  but  implies  that 
the  native  judgment  is  to  be  regarded  merely  as  the  award  of  arbitrators.  We 
have,  therefore,  one  judge  taking  the  view  that  it  was  not  an  arbitration,  and 
the  other,  the  presiding  judge,  taking  the  view  that  it  was  an  "  arbitration  "  of  a 
"  Native  Court"  Did  that  judgment  stand  by  itself  there  could  be  no  question 
that  it  would  apply  directly  to  the  case  of  Muichi  v.  Kobina  Annan  and  Kobina 
Inketsia,    But  it  is  impossible  to  say  what  effect  the  presiding  judge  gave  to> 
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the  fact  that  the  tribunal  which  gave  the  decision  was  a  Native  Court,  a  Court 
which  m  Opptm  v.  Ackinnie  (Sarbah's  FanU  Customary  Law,  p.  232),  the  Full 
Court  in  1887  decided  was  alive  and  possessed  of  jurisdiction.  These  two  cases 
taken  together  decide  that  the  decision  of  an  Onianhene  and  his  Councillors  is 
not  arbitration,  but  the  judgment  of  the  Native  Court,  but  that  our  Courts  will 
only  give  effect  to  the  judgment  of  such  a  Court  if  the  parties  go  before  it 
voluntarily.  It  is  to  be  carefully  noted  that  the  two  essentials  are  voluntary 
submission  and  a  Native  Court 

In  1901  followed  the  Order  in  Council  annexing  the  Protected  Territories, 
and  it  is  a  much-disputed  question  whether  the  effect  of  that  Order  in  CouncU 
is  not  to  destroy  all  Native  Courts  not  under  the  Native  Jurisdiction  Ordinance 
1883.  If  such  Courts  have  been  destroyed,  it  seems  doubtful  whether  Amocoo  v. 
Duker  is  still  binding  on  this  Court,  for  neither  Omaohene  Essandor  nor  Omanhene 
Ackinnie  nor  the  Omanhene  of  Anamabo  were  under  the  Native  Jurisdiction 
Ordinance.  If  such  Courts  have  not  been  abolished,  then  Amocoo  v.  Duker  is 
«till  binding  on  this  Court.  It  will,  therefore,  be  necessary  to  discuss  this  vexed 
question,  and  to  consider  the  effect  of  the  two  Orders  in  Council  of  September 
1901  upon  the  Native  Courts  not  under  the  Native  Jurisdiction  Ordinance. 

This  question  was  first  raised  by  Mr.  Justice  Morgan  in  the  cases  of 
Bainyi  v.  Dantsi  and  Bainyi  v.  Appiah,  when  the  Full  Court  was  equally  divided 
on  the  question,  Morgan  and  Purcell  JJ.  being  of  opinion  that  the  Order  in 
Council  annexing  the  Protected  Territories  abolished  Native  Courts  not  under 
the  Native  Jurisdiction  Ordinance,  1883,  whilst  Griffith  C.J.  and  Smith  J.  took 
a  contrary  view.  The  question  was  again  raised  in  the  case  of  Ghambra  v.  Num, 
where  Pennington  J.  took  the  view  of  Morgan  and  Purcell  J  J.  and  stated  as 
follows : 

To  give  them  (the  Native  Tribunals)  authority  as  such  since  September  26, 
1 90 1,  they  must  be  duly  and  specifically  constituted.  The  Crown  may  establish 
Courts  to  proceed  according  to  common  law,  yet  it  cannot  create  any  new 
Court  to  administer  any  new  law;  the  erection  of  a  new  Court  with  a  new 
jurisdiction  cannot  be  without  an  Act  of  Parliament  When  a  countiy  is  annexed 
the  laws  remain,  the  Courts  never  do.  For  these  reasons  I  am  convinced  that 
Native  Courts  unless  established  by  the  Iqzislature  or  by  the  King  in  Council 
have  ceased  since  September  26,  1 901,  to  be  Courts  of  competent  jurisdiction. 

Of  course,  the  learned  judge  in  referring  to  an  Act  of  Patliament  merely  means 
"  by  statute  **  which  would  include  an  Ordinance,  and  to  avoid  misunderstanding 
I  would  point  out  that  the  Orders  in  Council  of  September  1901  did  not  come 
into  force  in  the  Colony  imtil  January  i,  1902. 

On  the  question  of  law  I  am  generally  in  agreement  with  my  learned  brothers 
that  the  Crown  is  the  sole  fount  of  justice,  but  I  think  that  the  facts  show  that 
His  Majesty  has,  in  the  Imperial  Orders  in  Coimcil,  recognised  these  Courts 
and  consented  to  their  continuance.  Blackstone  says  (Book  III.  chap,  iii.},  that 
^'all  Courts  of  Justice  are  derived  from  the  power  of  the  Crown.  For  whether 
created  by  Act  of  Parliament  or  Letters  Patent  or  subsisting  by  prescription 
{the  only  methods  by  which  any  Court  of  judicature  can  exist),  the  King's  consent 
in  the  two  former  is  expressly,  and  in  the  latter  impliedly,  given."  It  will  not 
be  disputed  that  in  the  case  of  a  Crown  Colony  the  consent  may  also  be  given 
by  Order  in  CouncU.  And  if  it  may  be  so  given,  it  is  immaterial  whether  it  is 
given  expressly  or  impliedly.  All  that  is  necessary  to  ascertain  is  whether  the 
King  has  given  his  consent  to  the  continuance  of  Uiese  Courts.  If  he  has  given 
his  consent  they  continue,  if  he  has  not  given  his  consent  they  have  ceased  to 
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exist.  IC  I  can  show  that  he  has  done  so,  either  expressly  or  impliedly,  I  submit 
that  they  do  continue  and  have  not  ceased  to  exist.  It  is  to  be  remembered 
that  the  question  is  not  whether  His  Majesty  has  created  these  Courts.  That, 
I  assume,  would  have  to  be  effected  under  the  British  Settlements  Act,  1887. 
These  Courts  have  been  in  existence  from  time  immemorial  up  to  the  date  of 
the  annexation,  they  cannot  continue  to  exist  within  His  Majesty's  dominions 
without  his  consent,  and  the  only  question  is  whether  he,  in  his  kingly  ofiSce, 
has  consented  to  their  continuance.  I  assert  the  broad  principle  that  the  Crown 
may,  in  annexing  a  territory,  consent  to  the  continuance  of  the  ancient  Courts 
of  that  territory,  and  that  if  such  consent  be  shown,  such  Courts  continue. 

Before  dealing  with  the  question  of  Native  Courts  not  under  the  Native 
Jurisdiction  Ordinance  1883,  I  will  draw  attention  to  the  position  of  Native  Courts 
which  had  been  brought  under  that  Ordinance  prior  to  the  coming  into  force  of 
the  Annexation  Order  in  Council.  It  must  be  borne  in  mind  that  the  Native 
Courts  which  have  been  brought  under  this  Ordinance  are  not  King's  Courts. 
They  are  native  common  law  Courts  existing  from  time  immemorial ;  their  judges 
are  not  appointed  by  the  King  or  by  his  representatives  ;  their  Court  fees  and  fines 
go  not  to  the  colonial  revenue,  but  to  the  chiefs  and  councillors ;  their  prisons  are 
managed  by  themselves ;  and  their  process  does  not  issue  in  the  King's  name,  but 
in  the  name  of  their  respective  chiefs.  The  Native  Jurisdiction  Ordinance  merely 
regulates  those  of  the  Courts  to  which  it  applies;  it  does  not  abolish  and  re- 
establish them,  but,  taking  them  as  they  stand  with  their  customary  constitution 
and  customary  procedure,  it  merely  cuts  down  some  of  the  unlimited  dvil  jurisdiction 
which  they  possessed,  confers  upon  them  certain  criminal  jurisdiction  and  provides 
for  their  further  regulation ;  but  the  Courts  remain  the  native  common  law  Courts, 
and  are  not  the  King's  Courts.  So  far  it  has  not  been  disputed  that  they  exist  and 
retain  their  powers,  although  within  the  British  dominions.  The  reason  that  they 
do  so  exist  is  because  they  have  been  recognised  by  the  Sovereign,  not  because 
they  are  King's  Courts ;  their  survival  within  the  British  dominions  is  due  only 
to  implied  recognition  by  the  Crown.  In  neither  of  the  two  Orders  in  Council  is 
there  any  express  reference  to  these  Courts :  there  is  only  implied  recognition,  and 
their  continued  existence  is  due  to  this  implied  recognition.  And  before  getting  to 
the  facts  I  would  lay  stress  not  only  on  the  great  difference  between  conquest  and 
peaceful  annexation,  but  also  upon  the  peculiar  circumstances,  described  in  my 
judgment  in  Bcdnyi  v.  Danisi,  of  the  annexation  of  the  Protected  Territories  of  the 
Gold  Coast  In  the  late  case  of  the  West  Rand  Mines  v.  The  King,  in  the  Times 
of  June  2,  1905,  the  Lord  Chief  Justice  referred  to  the  difference  between  cession 
after  conquest  and  peaceful  cession.  The  question  there  was  whether  the  British 
Government  took  over  the  liabilities  of  the  late  Transvaal  Government.  In  his 
judgment  the  Lord  Chief  Justice  said  as  follows  :  "  References  were  made  to  many 
cases  of  cession  of  territory  not  produced  by  conquest,  and  the  frequent  assumption 
in  sudi  cases  of  the  liabilities  of  the  territory  ceded  by  the  State  accepting  the 
cession  was  referred  to.  They  may  be  dismissed  in  a  sentence.  The  considerations 
which  apply  to  peaceful  cession  raise  such  different  questions  from  those  which 
apply  to  conquest  that  it  would  answer  no  useful  purpose  to  discuss  them  in 
detail."  The  same  principles  apply  in  the  case  of  annexations,  and  although  it  is 
not  necessary  for  my  aigmnent,  I  can  fairly  contend  that,  in  a  peaceful  annexation 
such  as  the  one  in  question,  whereby  His  Majesty,  without  any  reference  to  the 
people  themselves,  but  reljring  s<^ely  upon  their  desire  to  be  under  his  sovereignty, 
only  made  dejure  what  had  been  for  years  de  facto,  special  leniency  ought  to  be 
extended  towards  the  stains  quo  ante, 

I  will  now  proceed  to  deal  with  the  facts.    In  considering  the  present  position 
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of  the  Native  Courts  not  under  the  Native  Jurisdiction  Ordinance,  it  is  necessary  to 
go  back  to  the  period  when  the  Gold  Coast  was  first  constituted.  By  Letters 
Patent  dated  July  24,  1874,  Her  late  Majesty  declared  that  her  settlements  on  the 
Gold  Coast  and  at  Lagos  should  constitute  the  Gold  Coast  Colony,  and  she 
further  declared  that  the  settlements  on  the  Gold  Coast  comprised  all  her  dominions 
on  the  Gold  Coast  and  at  Lagos.  Under  6  &  7  Vict.,  c.  13,  the  original  of 
the  present  British  Settlements  Act  1887  Her  Majesty  delegated  to  the  Legislative 
Council  of  the  Gold  Coast  Colony  the  power  to  legislate  for  such  Colony,  i.e.  within 
her  dominions. 

Quite  apart  from  the  powers  which  she  had  over  the  Gold  Coast  Colony,  Her 
late  Majesty  possessed  power  and  jurisdiction  over  territories  adjacent  to  the  said 
Colony,  and  by  an  Order  in  Council  dated  August  6,  1874,  under  the  Foreign 
Jurisdiction  Act  1843,  she  empowered  the  same  Legislative  Council  to  legislate  for 
such  adjacent  territories. 

By  virtue  of  these  Letters  Patent  extending  to  the  Colony,  and  this  Order  in 
Coimcil  extending  to  the  Protected  Territories,  the  Supreme  Court  Ordinance  was 
passed  in  1876,  whereby  a  Supreme  Court  was  constituted  for  the  Colony  and  the 
adjacent  territories.  By  s.  12  of  this  Ordinance  the  appellate  jurisdiction  over 
the  Native  Courts,  which  had  been  vested  in  the  Judicial  Assessor  to  the  native  chiefs, 
was  now  vested  in  the  Supreme  Court 

On  January  15,  1883,  an  Ordinance  was  passed  ''to  facilitate  and* regulate  the 
exercise  in  the  Protected  Territories  of  certain  powers  and  jurisdiction  by  native 
authorities.*'  **  Protected  Territories  "  in  the  local  Ordinances  meant  the  F^tected 
Territories  on  the  Gold  Coast,  not  those  adjacent  to  Lagos,  so  that  this  Ordinance 
applied  only  to  the  Gold  Coast  This  Ordinance  was  passed,  not  by  virtue  of  the 
Letters  Patent,  as  it  did  not  deal  with  Her  Majesty's  dominions,  but  by  virtue  of 
the  Order  in  Council  under  the  Foreign  Jurisdiction  Act 

The  Courts  mentioned  in  this  Ordinance  were  the  native  popular  Courts  to 
which  I  have  referred.  The  Ordinance  did  not  apply  generally  to  all  such  Courts, 
but  only  to  such  parts  of  the  Protected  Territories  as  the  executive  might  choose  to 
extend  it  Nor  did  its  application  to  any  part  of  the  Protected  Territories  abolish 
and  re-establish  the  Native  Court  within  such  Territory;  it  only  regulated  their 
powers,  whilst  it  gave  the  Government  the  power  to  suspend  any  Couit  for  good 
cause  (ss.  28  and  29). 

On  January  22,  1883,  the  Letters  Patent  of  1874  were  revoked  and  fresh  Letters 
Patent  were  made  which,  for  the  purposes  of  the  present  argument,  may  be  taken  to 
be  exactly  similar  to  the  Letters  Patent  of  1874. 

On  January  13,  1886,  fresh  Letters  Patent  were  issued  revoking  those  of  1883, 
and  separating  Lagos  from  the  Gold  Coast  By  these  Letters  Patent  it  was 
declared  that  "the  Gold  Coast  Colony  (hereinafter  called  the  Colony)  shall, 
until  we  shall  otherwise  provide,  comprise  all  places,  settlements,  and  territories 
belonging  to  us  on  the  Gold  Coast "  within  certain  degrees  of  longitude,  and  the 
Legislature  was  empowered,  under  the  heretofore-mentioned  6  &  7  Vict.  c.  13, 
to  legislate  for  the  Colony  so  d^ned,  i>.  for  Her  Majesty's  dominions  on  the  Gold 
Coast. 

As  the  local  Legislature  under  the  new  Letters  Patent  differed  from  the  Legislature 
referred  to  in  the  Order  in  Council  of  1874,  a  new  Order  in  Council  was  made 
under  the  before-mentioned  Foreign  Jurisdiction  Act  1843,  empowering  the  local 
Legislature  created  under  the  new  Letters  Patent  ''to  exerdse  and  provide  for 
giving  effect  to  all  such  powers  and  jurisdiction  as  Her  Majesty  may,  at  any  time 
before  or  after  the  passing  of  this  Order  in  Council,  have  acquired  in  the  said 
territories  adjacent  to  the  Gold  Coast  Colony." 
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It  was  about  this  time  (1887)  that  a  question  arose  as  to  the  effect  of  ss.  1 1 
and  12  of  the  Supreme  Court  Ordinance  1876  on  the  jurisdiction  of  the  Native 
Courts  in  the  Protected  Territories,  and  the  Full  Court  held  in  Oppan  v.  Ackinnie 
(Sarbah's  Fanti  Customary  Laws,  p.  232)  that  the  Supreme  Court  Ordinance  had 
not  impaired  the  judicial  powers  of  native  chiefs  in  the  said  territories,  and«  by 
their  judgment,  the  Full  Court  held  that  these  Courts  still  possessed  juris- 
diction. This  was  the  opinion  upon  which  the  local  Government  had  always 
acted. 

In  March  1888  the  local  Legislature,  in  exercise  of  their  powers  under  the 
Order  in  Council  (not  under  the  Letters  Patent),  passed  the  Foreign  Enlistment 
Ordinance  1888  (No.  9  of  1888).  It  was  not  necessary  to  apply  it  to  the  Colony, 
as  the  Imperial  Act  applied  there.  S.  9  of  this  Ordinance  as  originally  passed  reads 
as  follows : 

9.  In  this  Ordinance,  if  not  inconsistent  with  the  context,  the  following  terms 
have  the  meanings  hereinafter  respectively  assigned  to  them,  that  is  to  say  : — 

••  State "  includes  any  country,  colony,  province  or  people,  or  part  of  any 
province  or  people  other  than  the  Protected  Territories  and  not  forming  part 
of  the  British  dominions,  and  any  person  exercising  or  assuming  to  exercise 
the  powers  of  Government  in  or  over  any  country,  colony,  province,  or  people, 
or  part  of  any  province  or  people  other  than  the  Protected  Territories  tmd 
not  forming  part  of  the  British  dominions. 

It  is  noticeable  that  it  is  specially  implied  that  the  Protected  Territories  do  not 
form  a  part  of  the  British  dominions. 

In  September  1888  an  Ordinance  was  passed  for  the  regulation  of  native 
prisons.  This  was  enacted  under  both  the  Letters  Patent  and  the  Order  in  Council. 
S.  2  as  originally  passed  declares  as  follows :  "  Every  king  and  chief  shall  send  to 
the  Colonial  Secretary  on  or  before  December  31,  1888,  a  list  of  theinative  prisons  in 
that  pait  of  the  Colony  and  Protected  Territories  wherein  such  king  or  chief  exercises 
authority,  and  of  the  Native  Courts  to  which  such  prisons  are  attached,  and  of  the 
names  of  the  persons  who  are  respectively  responsible  for  the  management  of  such 
prisons."  The  rest  of  the  Ordinance  provides  for  the  regulation  of  such  prisons,  and 
for  their  discontinuance.  To  this  Ordinance  Her  Majesty  gave  her  assent  in  October 
1888.  Her  late  Majesty,  therefore,  as  far  back  as  1888  recognised  the  existence  of 
native  prisons  in  the  Colony,  i.e.  in  her  dominions,  and  recognised  the  fact  that 
Native  Courts  exercised  authority  within  her  dominions.  The  local  Government 
acted  upon  the  powers  vested  in  them,  and  amongst  the  prisons  and  Native  Courts 
referred  to  at  pp.  571  and  572  of  vol.  i.  of  the  Ordinances  will  be  found 
several  which  were  under  the  guns  of  the  forts  and  which  would  therefore  have 
been  deemed  to  be  within  the  Colony,  i>.  within  the  British  dominions. 

In  the  Criminal  Code  (No.  12  of  1892),  which  applied  to  both  the  Colony 
and  the  Protected  Territories,  it  is  expressly  provided  that  the  term  "prison" 
shall  "not  include  any  prison  of  a  native  king  or  chief"  (vol.  i.  p.  671),  and  it 
is  provided  in  s.  336  (voL  i.  p.  805)  that  the  provisions  with  respect  to  perjury 
shall  not  apply  *'  to  a  Native  Court  or  to  any  proceeding  in  or  process  issued  by  a 
Native  Court**  Here  again  Her  Majesty  recognised  the  existence  of  native  prisons 
and  Native  Courts  within  her  dominions. 

In  October  1894  the  Roads  Ordinance  (No.  13  of  1894)  was  passed.  It  was 
*'  an  Ordinance  to  provide  for  the  better  maintenance  of  the  roads  of  the  Colcmy," 
and  the  preamble  is  that  "it  is  expedient  to  make  provision  for  the  maintenance 
in  good  repair  of  the  roads  of  the  Colony,  and  to  give  certain  powers  to  chiefs  for 
enforcing  performance  of  the  required  labour."    The  title  and  preamble  therefore 
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refer  only  to  the  Colony.  In  the  body  of  the  Ordinance,  however,  it  is  declared 
that  the  Governor  in  Council  may  apply  it  to  any  road  *'  in  any  part  of  the  Colony 
or  Protected  Territories,*'  so  that  it  was  enacted  by  the  local  Legislature  under 
the  Letters  Patent  with  respect  to  British  dominions  and  under  the  Order  in 
Council  with  respect  to  the  adjacent  territories  outside  the  British  dominions. 
By  s.  5  it  is  declared  that  any  person  refusing  to  work  under  the  Ordinance 
when  called  by  his  chief  shall  be  liable,  at  the  option  of  the  chief,  to  punishment 
under  Native  Customary  Law  or  on  summary  conviction  before  a  District 
Commissioner  (i>.  the  Supreme  Court)  to  a  fine.  Her  Majesty  assented  to  this 
Ordinance  in  December  1894.  By  this  Ordinance  Her  Majesty  conferred  upon 
native  tribunals  exercising  jurisdiction  within  the  Colony,  i,e.  within  her 
dominions,  certain  new  jurisdiction,  and  permitted  these  tribunals  either  to 
exercise  this  jurisdiction  themselves  or  to  send  the  matter  before  Her  Majesty's 
Supreme  Court  In  view  of  the  fact  that  this  Ordinance  was  primarily  made  for  the 
Colony,  as  the  title  and  preamble  show,  it  is  a  strong  instance  of  recognition  of  the 
Native  Courts  in  Her  Majesty's  dominions. 

Up  to  this  date,  therefore,  we  find  that  Her  late  Majesty  not  only  recognised 
the  fact  that  Native  Courts  exercised  jurisdiction  within  the  British  dominions^ 
but  she  also  regulated  their  prisons,  and  furthermore  conferred  upon  them  fresh 
jurisdiction. 

But  difficulties  were  constantly  arising  ^  with  respect  to  the  distinction  between 
the  Colony  and  the  Protected  Territories,  and  in  January  1895  avRevision  Ordinance 
(No.  3  of  1895)  was  passed  declaring  (s.  2)  that  "  'the  Colony'  shall  mean  the 
Gold  Coast  Colony  and  shall  include  the  settlement  on  the  Gold  Coast  and  the 
Territories  near  or  adjacent  thereto  wherein  Her  Majesty  may  at  any  time  before  or 
after  the  commencement  of  this  Ordinance  have  acquired  powers  and  jurisdiction.'** 
It  was  further  declared  (s.  4)  that  every  Ordinance,  past  or  future,  should,  subject 
to  any  express  limitation  therein  contained,  apply  to  the  Colony  as  above  defined. 
The  local  Legislature  in  passing  this  Ordinance  purported  to  act  in  their  dual 
capacity,  i.e,  for  the  Colony  as  well  as  for  the  Protected  Territories.  Whatever 
question  there  may  have  been  as  to  the  power  of  the  local  Legislature  to  do  what 
they  purported  to  do  so  far  as  the  Protected  Territories  were  concerned,  there  is 
no  doubt  that  in  enacting  s.  4  they  were  acting  within  their  powers  so  far 
as  the  Colony  was  concerned.  Consequently  the  Native  Jurisdiction  Ordinance 
1883,  which  had  been  hitherto  applicable  only  to  the  Protected  Territories,  now 
became  applicable  to  the  Colony,  >>.  to  the  British  dominions. 

There  is  no  express  limitation  in  the  Native  Jurisdiction  Ordinance  other  than 
that  it  deals  with  the  regulation  of  "  the  exercise  in  the  Protected  Territories  of 
certain  powers  and  jurisdiction  by  native  authorities,"  but  it  might  fairly  be  argued 
that  this  of  itself  is  an  express  limitatioa  In  view,  however,  of  the  terms  of 
s.  2  I  do  not  think  that  it  could  be  held  that  the  Native  Jurisdiction  Ordinance 
was  outside  the  effect  of  s.  4.  It  is  not  necessary,  however,  to  argue  the  point, 
as  the  question  was  settled  by  the  Reprint  of  Statutes  Ordinance  1896  (No.  14 
of  1896),  to  which  Her  Majesty  assented,  the  Commissioner  under  that  Ordinance 
adopting  the  interpretation  that  the  Native  Jurisdiction  Ordinance  had  been  applied 
to  the  Colony  as  defined  by  the  Revision  Ordinance  1895,  and  the  Governor 
approving  of  this  interpretation  (s.  7  of  No.  14  of  1896). 

Here,  therefore,  we  have  one  more  instance  of  Her  Majesty  recognising  the 
existence  of  Native  Courts  within  the  British  dominions,  and  in  this  case  she  goes 
the  length  of  providing  for  the  regulation  of  the  exercise  of  their  jurisdiction. 

'  I  dealt  with  these  difficulties  in  my  judgment  in  Bainyi  v.  Danisi, 
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Now  can  it  be  said  that  these  Native  Courts  did  not  realty  exist  within  Her  late 
Majesty's  dominions  because  of  the  fact  that  the  territory  within  which  they  would 
exercise  jurisdiction  was  a  part  of  Her  Majesty's  dominions  ?  I  do  not  see  how 
that  can  be  said.  Had  Her  Majesty  not  recognised  these  Courts,  I  think  it  would 
be  clear  that  it  must  be  held  that  their  jurisdiction  ceased  in  respect  of  the  British 
dominions,  for  it  could  not  be  assumed  that  Her  Majesty  would  permit  the  exercise 
in  her  dominions  of  a  jiuisdiction  not  her  own.  But  if  Her  Majesty  was  graciously 
pleased  to  permit  such  a  jurisdiction,  in  assistance  of  her  own  Courts,  and  with 
an  appeal  to  her  Courts,  she  could  do  so ;  and,  in  view  of  the  fact  that  Her  Majesty 
regulated  the  prisons  attached  to  the  Courts  within  her  dominions,  excluded  these 
prisons  and  Courts  from  the  provisions  of  the  Criminal  Code,  gave  fresh  jurisdiction 
to  these  Courts  within  her  dominions,  and  finally  provided  for  the  regulation  of  the 
exercise  of  the  jurisdiction  of  these  Courts  witiiin  her  dominions,  it  would  be 
unreasonable  to  say  that  Her  Majesty  had  not  permitted  such  jurisdiction.  All 
these  enactments  assented  to  by  the  Queen  and  duly  proclaimed  and  advertised 
throughout  the  whole  country  amounted  to  a  definite  recognition  by  Her  Majesty, 
and  show  her  consent  that  these  Courts  should  exist  within  the  British  dominions. 

It  is  to  be  emphasised  that  the  enactments  to  which  I  have  referred  are  all  still 
in  existence  and  still  apply  to  the  Colony,  i,e.  to  His  Majesty's  dominions.  I  would 
further  point  out  that  the  above  enactments,  so  far  as  the  Colony  was  concerned, 
were  in  exercise  of  the  powers  conferred  under  the  Letters  Patent  and  were  intra 
vires  and  have  therefore  required  no  validation. 

Having  dealt  with  the  effect  of  the  Revision  Ordinance  1895,  so  far  as  it  was 
made  under  the  Letters  Patent,  let  us  consider  its  effect  so  far  as  it  was  made  under 
the  Order  in  Council  of  1887.^  One  such  effect  was  to  extend  to  the  Protected 
Territories  all  Ordinances  in  force  in  the  Colony,  past  and  future.  This  could 
be  done  validly  by  the  local  Legislature  only  in  so  far  as  it  could  be  done  by  Her 
late  Majesty.  Her  Majesty  could  only  legislate  to  the  extent  of  her  acquired 
powers,  beyond  that  she  could  not  go,  consequently  any  Ordinance  so  extended 
by  the  local  Legislature  which  went  beyond  that  length  would  be,  to  that  extent, 
invalid.  If  Her  late  Majesty  or  His  Majesty  subsequently  acquired  the  necessary 
powers,  the  action  of  the  local  Legislature  could  be  validated  under  the  Foreign 
Jurisdiction  Act  as  from  the  date  of  the  acquisition  of  such  powers,  but  not,  I  think, 
from  an  earlier  date. 

Another  effect  of  the  Revision  Ordinance  1895  was  practically  to  annex  the 
Protected  Territories  to  the  Colony.  Had  s.  2  of  this  Ordinance  merely 
enacted  that  "the  Colony "  should  mclude  the  settlement  on  the  Gold  Coast  and 
the  Protected  Territories,  it  might  fairly  have  been  argued  that  the  term  "the 
Colony*  was  only  compendiously  used  for  the  two  terms  "Colony"  and  **  Protected 
Territories."  But  the  Legislature  expressly  declare  that  "  the  Colony  shall  mean 
the  Gold  Coast  Colony  "  and  then  go  on  to  say  what  it  includes.  The  *'  Gold  Coast 
Colony"  must  here  be  taken  to  mean  the  Gold  Coast  Colony  as  defined  by  the 
Letters  P&tent,  £/.  "  aU  places,  settlements,  and  territories  belonging  to  us  on  the 
Gold  Coast  between  the  fifth  degree  of  west  longitude  and  the  second  degree  of 
east  longitude."  This  is  clear  from  the  previous  definition  of  "Colony"  and 
*' Colonial  Waters'*  (see  1887  edition  of  Ordinances,  p.  38),  from  the  enacting 
clause  of  every  Ordinance :  "  Be  it  enacted  by  the  Governor  of  the  Gold  Coast 
Colony  with  the  advice  and  consent  of  the  Legislative  Council  thereof"  and  from 

*  It  should  be  stated  that  the  Foreign  Jurisdiction  Act  1843  was  repealed  by  the 
Foreign  Jurisdiction  Act  1890,  but  the  latter  Act  kept  alive  all  Orders  made  under  the 
previous  Act. 
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the  meaning  of  "Gold  Coast  Colony"  in  the  Orders  in  Council  of  September  21, 
1901.  Assuming  it  to  be  valid,  the  efifect  of  this  legislation  would  be  to  incorporate 
the  Protected  Territories  within  the  Gold  Coast  Colony  as  defined  by  the  Letters 
Patent,  i,e.  to  annex  it  to  the  British  dominions. 

This  incorporation  of  the  Protected  Territories  within  the  Gold  Coast  is  more 
pronounced  in  the  Statute  Law  Revision  Ordinance  1898  (No.  i  of  1898).  As  I  have 
already  pointed  out,  in  the  Foreign  Enlistment  Ordinance  1888  it  was  specially 
implied  that  the  Protected  Territories  did  not  form  a  part  of  the  British  Dommions. 
The  Statute  Law  Revision  Ordinance  1898  referred  to  the  Foreign  Enlistment 
Ordinance  and  made  it  applicable  to  the  Colony,  but  did  not  go  so  far  as  to  remove 
the  distinction  in  it  between  the  Protected  Territories  and  the  British  Dominions. 
The  Statute  Law  Revision  Ordinance  1898  definitely  removes  that  distinction  by 
striking  out  the  words  "  otltfer  than  the  Protected  Territories  and  "  in  the  section 
already  quoted.  It  may  well  be  argued  that  it  was  incorrect  to  apply  the  Foreign 
Enlistment  Ordinance  to  the  Colony,  and  that  so  soon  as  the  Protected  Territories 
became  annexed  to  the  Colony  the  Imperial  Act  on  the  subject  applied  and  the 
local  Ordinance  became  inoperative.  That  may  be  so,  but  nevertheless  the  fact 
remains  that  in  1898  the  local  Legislature  crowned  their  action  of  1895  by  definitely 
removing  the  large  vestige  of  distinction  between  the  Gold  Coast  Colony  and 
the  Protected  Territories  and  that  they  did  so  in  such  a  way  as  to  show  thi^ 
they  intended  to  incorporate  the  Protected  Territories  as  part  of  the  British 
dominions. 

I  do  not  propose  to  argue  that  their  action  was  valid,  for  Her  late  Majesty  did 
not  possess,  under  the  Foreign  Jurisdiction  Act,  and  therefore  could  not  delegate 
to  them,  such  powers,  but  it  was  to  validate  this  action  of  the  local  Legislature  that 
in  1901  the  two  Orders  in  Council  were  passed.  To  this  point  I  have  already 
drawn  special  attention  in  my  judgment  in  Batnyi  v.  Dantsi, 

The  two  Orders  were  passed  the  same  day,  September  26,  1901,  and  were  brought 
into  operation  in  the  Colony  the  same  day,  January  i,  1902.  One  was  a  Revocation 
and  Validation  Order,  the  other  was  a  Boundary  Annexation  and  Ordinance 
Extension  Order.  Though  these  two  Orders  came  into  force  the  same  day,  the 
Revocation  and  Validation  Order  must,  theoretically,  be  taken  to  have  been  made 
before  the  Boundary  Annexation  and  Ordinance  Extension  Order,  as  the  first  was 
made,  in  part,  under  the  Foreign  Jurisdiction  Act,  an  Act  which  deals  only  with 
territory  out  of  His  Majesty's  dominions.  I  do  not  know  that  any  practical  argument 
can  be  drawn  from  the  theoretical  sequence  in  which  these  two  Orders  in  Council 
came  into  force,  but  I  will  consider  the  efiect  of  the  Revocation  and  Validation 
Order  first 

The  Revocation  and  Validation  Order  in  Council  is  not  made  solely  under  the 
Foreign  Jurisdiction  Act,  but "  in  pursuance  of  the  powers  by  the  Foreign  Jurisdiction 
Act  1890,  or  otherwise  in  His  Majesty  vested.*'  By  Clause  I.  the  Order  in  Council 
of  1887  is  revoked ;  that  is  done  directly  under  the  Foreign  Jurisdiction  Act  By 
Qause  II.  "all  Ordinances  or  reputed  Ordinances  enacted  or  purporting  to  have  been 
enacted  by  the  Legislative  Council  for  the  time  being  of  the  Gold  Coast  Colony,  for 
the  purpose  of  giving  efiect  to  any  such  powers  and  jurisdiction  as  her  late  Majesty 
.  .  .  may  at  any  time  before  or  after  the  respective  dates  of  such  Ordinances  have 
acquired  in  the "  Protected  Territories  and  which  have  received  assent  "  shall  be, 
and  be  deemed  to  have  been,  valid  and  effectual  from  the  date  of  such  assent  far 
all  purposes  whatsoever,^*  The  efiect  of  this  clause  is  to  validate  what  the  local 
Legislature  did  or  attempted  to  do  in  the  Statute  Law  Revision  Ordinances  of  1895 
and  1898  with  respect  to  the  Protected  Territories.  It  is  not  easy  to  see  how 
this  clause  could  have  been  made  under  the  authority  of  the  Foreign  Jurisdiction 
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Act,^  lor  if  Her  Majesty  had  not  at  the  time  of  assent  acquired  the  necessary  powers 
and  jurisdiction  it  is  difficult  to  explain  how  validation  can,  under  the  Foreign 
Jurisdiction  Act,  date  back  to  the  time  of  assent.  It  is  not,  however,  necessary  to 
discuss  further  whether  this  clause  could  or  could  not  have  been  made  under  the 
Foreign  Jurisdiction  Act,  as  it  was  also  piade  by  virtue  of  the  powers  "  otherwise 
vested  in  His  Majesty."  One  thing  that  the  local  Legislature  purported  to  do  by  the 
Revision  Ordinance  in  exercise  of  their  powers  under  the  Order  of  1887,  but  which 
they  had  no  power  to  do,  was  to  extend  to  the  Protected  Territories  all  Ordinances 
of  the  Colony,  past  or  future;  this  is  validated.  Another  thing  that  the  local 
Legislature  purported  to  do,  but  which  they  had  no  power  to  do,  was  to  incorporate 
the  Protected  Territories  within  the  Gold  Coast  Colony,  i.e,  within  the  British 
dominions  ;  this  is  validated,  for  all  purposes  whatsoever.  This  His  Majesty  has 
power  to  do,  not  under  the  Foreign  Jurisdiction  Act,  but  under  the  same  powers 
that  are  exercised  in  the  Order  in  Council  of  even  date. 

Assuming  that  this  Validation  Order  in  Council  had  been  the  only  Order  made 
by  the  King,  would  it  not,  taken  .together  with  the  enactments  of  the  local  Legislature, 
have  been  held  to  have  incorporated  the  Protected  Territories  within  the  Gold  Coast 
Colony  ?  The  local  Legislature  enact  that  the  Protected  Territories  shall  be  included 
in  the  Gold  Coast  Colony  (the  Gold  Coast  Colony  having  a  special  meaning^  provide 
for  aU  Ordinances,  unless  expressly  limited,  applying  to  the  Gold  Coast  Colony,  and 
entirely  do  away  with  the  Protected  Territories ;  they  further  impliedly  declare  that 
the  Protected  Territories  shall  form  part  of  the  British  dominions.  To  all  this  Her 
late  Majesty  assents,  and  thereby  gives  the  Acts  of  the  local  Legislature  aU  the 
validity  that  it  is  within  her  power  to  give  under  the  Foreign  Jurisdiction  Act 
His  Majesty,  finding  that  the  action  of  the  local  Legislature  was  beyond  the  powers 
vested  in  them  and  beyond  the  powers  vested  in  Her  late  Majesty  under  the 
Foreign  Jurisdiction  Act,  now  ratifies  what  was  done,  f.^.  the  inclusion  of  the  Pro- 
tected Territories  within  the  Gold  Coast  Colony,  the  implied  declaration  that  the 
Protected  Territories  form  part  of  the  British  dominions,  and  the  extension  of  all 
Ordinances  equally  to  the  whole  territory ;  their  action  becomes  his  action.  His 
ratification  is  for  aU  purposes  whatsoever.  And  His  Majesty  does  this  not  only 
under  his  foreign  jurisdiction  powers,  but  also  under  any  other  powers  (including 
the  power  to  annex)  in  him  vested.  Is  not  this  an  annexation  by  the  King  of  these 
Protected  Territories?  Would  not  territory  so  acquired  be  just  what  is  meant  by 
"British  settlement"  in  s.  6  of  the  British  Settlements  Act  1887  (50  &  51  Vict 
c  54)? 

The  other  Annexation  Order  ot  even  date  was  not  necessary  so  far  as  the 
particular  Protected  Territories  dealt  with  by  the  local  Legislature  were  concerned ; 
but  it  was  necessary  for  the  purpose  of  showing  the  exact  limits  of  the  Gold  Coast 
Colony  and  of  covering  any  territory  which  may  have  remained  unannexed  within 
those  limits. 

The  annexation  of  the  greater  portion  of  the  Protected  Territories  therefore 
dates  back  to  1895,  and  the  King,  in  Clause  III.  of  the  Validation  Order,  approves  all 
that  has  been  done  in  the  Protected  Territories  under  the  above-referred-to  enact- 
ments since  1895.  During  that  period  Native  Courts  were  brought  under  the 
Native  Jurisdiction  Ordinance  (vol  i.  p.  406),  and  native  prisons  attached  to 
Native  Courts  were  added  under  the  Native  Prisons  Ordinance  (vol.  i.  p.  571). 
This  the  King  has  declared  to  have  been  lawfully  done,  though  the  territory 

'  The  possibility  that  Her  Majesty,  though  not  possessing  the  necessary  powers  at 
the  date  of  the  passing  of  these  Ordinances,  acquired  them  before  assent  is  barred  by  the 
lact  that  these  Ordinances  were  assented  to  on  the  day  of  passing. 
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concerned  was  part  of  the  British  dominions.  So  also  numerous  roads  have  been 
brought  under  the  Roads  lOrdinance  (yoL  iL  pp.  979-84),  and  though  these  roads 
have  been  within  the  British  dominions;  the  King  ratifies  the  jurisdiction  conferred 
upon  the  native  tribunals  either  to  punish  offenders  or  to  send  them  to  the  British 
Courts.  In  fact  His  Majesty  confirms  the  recognition  within  the  British  dominions 
of  these  Native  Courts  by  Her  late  Majesty  and  declares  that  the  executive  were 
acting  lawfully  in  recognising  and  regulating  these  Native  Courts  though  within  the 
British  dominions.  No  further  pronouncement  was  necessary ;  the  facts  speak  for 
themselves. 

Besides  the  Revocation  and  Validation  Order  in  Council  there  was  the  Boundary^ 
Annexation  and  Ordinance  Extension  Order  in  Council.  This  Order  after  reciting 
the  definition  of  the  Gold  Coast  Colony  in  the  Letters  Patent  declares  that  it  '*  is 
expedient  that  the  boundaries  of  the  Gold  Coast  Colony  should  be  farther  defined 
and  that  all  such  portions  of  the  territories  on  the  West  Coast  of  Africa  which  have 
not  already  been  included  within  His  Majest/s  dominions  should  be  annexed  to^ 
and  should  henceforth  form  pait  of,  the  said  Gold  Coast  Colony." 

Clause  II.  of  the  Order  then  gives  the  territorial  limits  of  the  Gold  Coast 
Colony. 

Clause  III.  declares  that  all  such  parts  of  the  territories  withm  the  said  limits  as 
have  not  heretofore  been  included  in  His  Majesty's  dominions  shall  be  annexed 
thereto  and  shall  form  part  of  the  Gold  Coast  Colony. 

Clause  V.  provides  that  from  the  date  of  the  coming  into  force  of  this  Order  aU 
laws  and  Ordinances  which  were  at  that  date  in  force  in  the  Gold  Coast  Colony 
■hall  take  effect  within  the  limits  of  this  Order  and  shall  remain  in  force  until  altered 
or  repealed.  By  this  clause  His  Majesty  extends  to  the  annexed  territories  "  which 
have  not  already  been  included  within  His  Majesty's  dominions "  (Clause  I.)  the 
Native  Jurisdiction  Ordinance,  the  Native  Prisons  Ordinance,  the  Roads  Ordinance^ 
and  every  other  Ordinance  hitherto  passed.  Here  again  by  his  act  His  Majesty 
shows  his  wilL  Her  late  Majesty  by  applying  the  above  Ordinances  to  the  Gold 
Coast  Colony  could  not  be  taken  to  have  done  otherwise  than  to  have  accepted 
Native  Courts  with  jurisdiction  within  her  dominions ;  His  Majesty  by  the  Valida- 
tion Order  declared  that  the  action  of  the  local  Government  in  dealing  with  these 
Native  Courts  on  the  basis  that  they  had  jurisdiction  wit|iin  the  British  dominions 
was  lawful;  and  by  this  Order  His  Majesty  extends  to  the  newly  annexed 
territories  Ordinances  which  specifically  deal  with  Native  Courts  within  the 
British  dominions.  What  further  pronouncement  was  necessary?  It  must,  at 
least,  be  presumed  that  the  King  knew  the  obvious  and  logical  effect  of  this  clause. 
Any  further  pronouncement  would  have  been  superfluous  and  would  have  cumbered 
the  Order  in  Council  Quite  apart  from  all  the  previous  arguments,  the  King,  by 
his  extending  to  the  newly  annexed  territory  all  the  Ordinances  which  are  in  force 
in  the  Gold  Coast  Colony,  has  declared  his  will  that  these  Native  Courts  should 
continue  to  exist  within  his  dominions.  In  other  words  he  recognises  them  just  as 
he  recognises  those  which  have  been  already  brought  under  the  Native  Jurisdiction 
Ordinance  and  which,  it  is  admitted,  still  exist 

All  the  facts  show  that  what  His  Majesty  intended  was  to  make  de  jure  what 
had  been,  since  1895,  de  facto,  and  that  the  same  state  of  things  should  continue 
for  the  future.  No  provision  is  made  for  cases  pending  in  Native  Courts  in  the 
annexed  territories,  no  provision  is  made  for  prisoners  in  native  prisons,  either  in 
native  prisons  in  the  annexed  territories  or  in  native  prisons  existing  under  the 
Native  Prisons  Ordinance  in  the  Colony ;  everything  is  to  continue  just  as  it  was 
under  the  previous  state  of  law,  including  the  ancient  Native  Courts  formally 
recognised  and  used  (in  the  Roads  Ordinance}  by  Her  late  Majesty  within  the 
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British  dominions  and  now  again  recognised  and  still  used  by  His  Majesty  in  the 
newly  annexed  territories. 

When  once  all  the  facts  are  known,  the;  intention  is  patent  This  intention  was 
glaring  to  the  executive,  His  Majesty's  local  representatives,  and  since  these 
Orders  of  1901  have  come  into  force  they  have  extended  the  Native  Jurisdiction 
Ordinance  to  over  a  dozen  Native  Courts  all  clearly  and  undoubtedly  within  His 
Majesty's  dominions.  Surely  this  will  not  require  further  validation.  Not  only 
have  the  local  executive  done  this,  but  they  have,  since  1902,  passed  two  Ordinances 
recognising  the  position  of  native  chiefs  generally,  and  to  these  Ordinances  His 
Majesty  has  given  his  assent.  A  native  chief  may  not  connote  a, Native  Court,  but 
native  chiefs  and  all  that  there  is  of  organisation  among  natives  is  closely  bound 
up  with  the  Native  Courts. 

To  sum  up  my  arguments :  I  lay  down  the  broad  proposition  that  the  Crown 
may  in  annexing  territory  consent  to  the  continuance  of  ancient  local  Courts ;  I 
contend  that  it  may  do  so  impliedly,  and  that  it  is  only  upon  this  assumption  that 
the  Native  Courts  under  the  Native  Jurisdiction  Ordinance  exist;  that  Her  late 
Majesty  recognised  and  consented  to  Native  Courts  generally  within  our  dominions ; 
that  His  Majesty  has  by  his  two  Orders  in  Council  been  further  graciously  pleased 
to  (recognise  these  Courts,  both  those  under  the  Native  Jurisdiction  Ordinance  and 
those  not  under  that  Ordinance ;  and,  although  I  think  it  unnecessary,  I  have  drawn 
attention  to  the  fact  that  in  seeking  His  Majesty's  intention  we  are  entitled  to  have 
regard  to  the  very  special  circumstances  in  which  the  annexation  took  place. 

The  Native  Courts  not  having,  in  my  opinion,  been  abolished,  I  am  bound  by 
the  judgment  of  the  Full  Court  in  Amocoo  v.  Duksr  in  its  entirety.  Consequently  I 
most  hold  that  the  land  Nkraisiam  or  Bessim  where  the  trespass  took  place  is  the 
property  of  the  plaintiff.  How  far  this  land  extends  I  am  unable  to  say.  The 
only  way  for  the  plaintiff  and  Kobina  Annan  to  ascertain  their  boundaries  is  to  ask 
the  Court  to  fix  them  under  the  Boundaries  Ascertainment  Ordinance  1905. 

There  will  be  judgment  for  the  plaintiff  against  the  defendants  Kobina  Annan 
and  Kobina  Inketsia  for  £$  and  the  general  costs  of  the  actions  and  against  the 
defendant  Kudu  for  ^os,  and  the  special  costs  of  the  actions  against  him,  counsel's 
costs  allowed  in  each  case  separately  up  to  consolidation  only.  In  taxing  the  costs 
1  shall  allow  plaintiff  only  half  the  taxed  costs  for  the  plan,  as  owing  to  his  not 
having  taken  the  proper  steps  towards  getting  the  defendants  to  join  in  the  survey, 
the  plan  has  lost  half  its  value. 


Digitized  by 


Google 


NOTES. 

CknaparatiTe  Law  in  Blue  Boobk— It  Is  proposed  to  publish  in  each 
number  of  the  Journal  a  list  compiled  by  Mr.  Bedwel^  of  the  Middle 
Temple  Library,  of  the  Parliamentary  papers,  issued  since  the  last  number, 
which  may  be  considered  as  supplementary  to  the  Review  of  Legislation. 

Bankrupt^. 
The  Departmental  Commttee  appointed  to  inquire  into  the  Bankruptcy 
Law  and  its  administration  received  evidence  as  to  the  practice  in  other 
countries.  Mr.  Ernest  Schuster  informed  them  as  to  the  Bankruptcy  Law 
and  Procedure  in  Germany;  M.  Astoul,  counsel  to  the  French  Embassy, 
gave  evidence  as  to  France;  Mr.  B.  R.  Wise,  K.C.,  formerly  Attorney- 
General  of  New  South  Wales,  explained  the  provisions  in  that  State ;  Mr. 
Peter  Morrison  dealt  with  Scotland ;  and  Mr.  Houston,  the  Registrar  of  the 
BeUisist  Bankruptcy  Court,  spoke  as  to  Ireland.  Mr.  W.  H.  Monck,  Chief 
Registrar  in  Ireland,  also  sent  a  memorandum.  (Vol.  ii.  Minutes  of  Evidence , 
Cd.  4069.    y,  4^.) 

COMfftCftC, 

Report  by  His  Majesty's  Ambassador  to  the  United  States  on  l^islation 
in  the  different  States  in  regard  to  gambling  in  '' options '^  and  "futures." 
(Cd.3863.     2^d.) 

Education. 
Statement  prepared  by  the  Board  of  Education  as  to  the  age  at  which 
compulsory  education  ceases   in  European  countries,  the  United  States, 
Canadian  provinces,  and  the  States  of  Australia.    '^The  most  generally 
accepted  age  is  fourteen  years.''    (Cd.  4^32*    s^*) 

Elections. 
Report  from  His  Majesty's  representatives  abroad  showing  the  regulations 
and  methods  which  guide  the  application  of  the  second  ballot  at  elections 
in  foreign  countries.    (Cd.  3875.    3^.)    [This  paper  includes  the  European 
countries  and  the  United  States.] 

The  machinery  and  cost  of  elections  to  legislative  assemblies  in  the 
self-governing  British  Colonies.    (Cd.  3919.    2s.) 
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Mercantile  Marine. 
The  laws  of  European  countries  and  Japan  as  to  the  obligations  of  the 
owners  of  merchant  vessels  towards  their  captains,  officers,  and  seamen, 
with  r^ard  to  the  following :  Old  Age  Pensions,  Pensions  to  Widows  and 
Orphans,  Accident  Compensation,  Sunday  Labour,  Daily  Hours  of  Labour 
at  Sea  and  in  Port,  Payment  for  Work  performed  in  excess  of  fixed  hours 
of  labour,  Medical  Treatment,  Accommodation  and  Passages  of  Distressed 
Seamen ;  also  the  regulations  of  each  country  for  the  preservation  of  discipline 
on  board  their  merchant  ships.    (H.L.  No.  14.     9^.) 

Native  Labour, 

List  of  laws  dealing  with  the  emigration  of  labourers  from  the  British 
East  Indian  colonies  to  foreign  countries.  (Cd.  3827.  ^d.)  [This  contains 
merely  the  references  to  the  numbers  of  the  Ordinances  without  any  particulars 
of  their  contents.] 

Return  by  the  Colonial  Office  respecting  compulsory  native  labour  in 
the  Colonies  of  the  Empire.  (No.  20,  1908.  3^.)  [British  Honduras, 
Ceylon,  Cyprus,  Fiji,  Gambia,  Gold  Coast,  Natal,  Northern  Nigeria,  Southern 
Nigeria,  and  Uganda  employ  compulsory  native  labour.  Particulars  are 
given  of  the  class  of  natives,  the  conditions  of  employment,  and  the  regula- 
tions, together  with  the  legislative  authority  for  the  introduction  of  the 
system.  A  despatch  is  included  from  the  Governor  of  the  Leeward  Islands 
drawing  attention  to  a  law  bearing  upon  the  subject] 

WitnoMes  and  <<C<mfldentiality.'*— The  current  number  of  the  Juridical 
Review  contains  an  interesting  article  by  Mr.  Oswald  Dykes  on  "  Con- 
fidentiality in  the  Law  of  Evidence."  The  matter  is  one  of  practical 
importance,  because  these  confidential  conmmnications  so  often  go  to  the 
heart  of  the  mystery,  and  their  admission  or  rejection  may  prove  decisive. 
At  first  sight  great  diversity  of  view  seems  to  prevail  among  the  nations ; 
but  when  we  get  to  the  root  of  the  matter  we  find  the  differences  narrow  to 
a  very  simple  issue.  AU  systems  of  law  respect  more  or  less  "  confidentiality  " 
— recognise,  that  is  to  say,  that  there  is  a  legal  duty  on  the  part  of  the  recipient 
of  a  confidential  commtmication  not  to  disclose  it  voluntarily.  A  doctor, 
for  instance,  who  betrays  a  secret  disclosed  to  him  professionally  is, 
according  to  Scotch  law,  liable  to  an  action  {A.  v.  B.  1851,  14  D.  177). 

The  difference  is  in  the  extent  of  the  recognition  accorded  to  such 
confidences.  Among  certain  nations — mainly  those  where  the  English 
Common  Law  prevails — the  private  privilege  of  confidentiality  is  sub- 
ordinated to  the  interests  of  public  justice  requiring  disclosure  :  among  other 
nations— chiefly  those  who  have  come  under  the  influence  of  the  Canon 
Law — the  privilege  iff  absolute,  even  in  the  witness-box.  So  absolute  was 
the  protection  given  by  the  Canon  Law  to  communications  made  under 
the  seal  of  confession,  that  a  priest  was  not  only  forbidden  to  disclose 
such  secrets,  but  he  might  lawfully  swear  that  he  knew  nothing  of  the  subject* 
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Among  modern  codes,  that  which  goes  furthest  in  favour  of  confidentiality 
is  the  French  Penal  Code.  Section  378  enacts  as  follows :  "  Les  m^dedns 
chirurgiens  et  autres  offiders  de  sant^,  ainsi  que  les  pharmaciens,  les  sages- 
femmes,  et  toutes  autres  personnes  d^positaires,  par  ^tat  ou  profession,  des 
secrets  qu'on  leur  confie,  qui  hor^  de  cas  ou  la  loi  les  oblige  k  se  porter 
d^nunciateurs,  auront  r^vel6  ces  secrets,  seront  punis  d'un  emprisonnement 
d'un  mois  k  six  mois,  et  d'une  amende  de  cent  francs  k  cinq  cents  francs.** 
**  Toutes  autres  personnes  d^positaires "  here  has  a  wide  signification.  It 
has  been  interpreted  to  include  '*  barristers,  attorneys,  and  priests."  It  is 
noteworthy  that  many  of  the  States  of  the  American  Union  have  been 
passing  Acts  to  vary  their  English  Common  Law  and  protect  confidential 
communications.  These  Acts  differ  naturally  in  detail;  but  as  a  general 
rule  they  debar  a  medical  man,  and  occasionally  a  clergyman  also,  from 
giving  evidence  of  matters  which  have  come  to  his  knowledge  while  acting 
in  his  professional  character.  It  is  "pretty  to  observe,"  as  Mr.  Pepys  would 
say,  how  in  these  modem  materialistic  days  questions  of  confidentiality  have 
shifted  from  the  priest  to  the  doctor. 

A  Belgian  Inititate  of  Oomparatiyt  Law. — Belgium,  it  is  gratifymg  to 
find,  has  established  its  Institute  of  Comparative  Law,  and  the  admirable 
introduction  prefixed  to  the  first  number  of  the  JaumcU  of  the  Institute 
shows  that  we  have  now  in  that  country  an  organised  band  of  lawyers, 
scholars,  historians,  and  politicians  who  are  likely  to  prove  enthusiastic 
coUaborateurs  in  the  cause.  The  Institute  is  under  the  Presidency 
of  the  Minister  of  Justice,  and  the  patronage  of  the  most  distinguished 
judges.  Its  object  is  the  study  of  the  laws  of  different  countries, 
particularly  the  new  laws,  and  the  furnishing  of  a  brief  simimary  of  their 
effect :  but  over  and  above  this  it  has  a  practical  end  in  view — "  signaler 
aux  pouvoirs  comp^tents  les  progr^  r&ilis^s  dans  tous  les  domaines 
de  la  legislation,  dans  tous  pays  d^termin^ :  organiser,  en  connexion 
avec  rinstitut  international  de  Bibliographie,  un  service  de  docu- 
mentation, en  mati&re  de  droit  compart  Ce  double  but  distingue  et 
differencie  notre  Soci6t6  d'autres  sod^t^s  simUaires,  en  fait  un  organisme 
scientifique  special,  ^carte  la  critique  de  double  emploi."  The  introduction 
goes  on  to  point  out  that  the  science  of  comparative  law — which  is  a  modern 
science— cannot  but  grow  in  importance  as  distances  diminish  and  the 
nations  are  drawn  closer  to  one  another.  But  it  is  not  by  merely  bringing 
together  the  text  of  foreign  laws  that  good  is  to  be  done :  we  must  get  at 
the  underlying  ideas  common  to  them,  noting  how  often  the  same  principle 
— trial  by  jury,  for  instance — may  develop  quite  differently  in  different 
countries.  Thus  we — ^in  England — furnish  a  useful  object-lesson  seen  as 
others  see  us.  *'  Rien  n'est  plus  frappant,"  says  the  writer  of  die  introduc- 
tion, ''que  la  ressemblance  des  Anglais  et  des  Romains,  au  regard  des 
institutions  politiques  et  socialesl  Chez  les  deux  peoples  un  m£me  respect 
du  pr^c^dent,  la  m£me  influence  de  la  religion,  de  Faristocratie,  et  des 
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mceurs:  la  contume  passant  avant  la  lot,  la  jurisprudence  tenant  lieu  de 
code:  le  respect  scrupuleux  des  formes,  combing  avec  le  respect  de  la 
Ubert^ :  enfin  le  m£me  d^ir  immoder^  de  domination  et  de  puissance, 
n  y  a  autre  diose  que  du  hasard  dans  de  pareils  rapprochements,  il  y  a  li  une 
ttfodt  toute  nouyelle  qui  r^ompenserait  celui  qui  se  donnerait  la  peine  de  s'y 
HTter.''  Meanwhile  we  offer  our  best  wishes  and  congratulations  to  the  new 
society.  May  not  the  time  come,  as  these  societies  of  comparative  law 
multiply,  that  they  should  be  federated  for  the  working  out  of  their  common 
objects? 

The  Spread  of  ChUdren's  Conrtt.— A  year  or  two  ago  the  CMdren's 
Court  was  a  diing  unknown.  Now  we  find  it  springing  up  everywhere — 
in  response  to  that  growing  ''pueris  reverentia,"  which  is  so  marked  a 
characteristic  of  modem  legislation.  Mr.  Bridgewater,  who  lately  contributed 
a  valuable  article  on  the  subject  to  this  Journal^  again  takes  up  the  tale 
with  tidings  that  Children's  Courts  have  now  been  established  at  Breslau, 
at  Cologne,  in  Bavaria  and  Wurtemberg,  and  finally  in  Berlin— one  in 
the  centre  of  the  city  and  another  in  the  Rixdorf  Quarter.  This  is  the 
doing  of  the  German  Emperor,  who  sent  over  a  representative  to  see  the 
working  of  the  system  in  the  first  Court  established  here — at  Birmingham. 
In  opening  the  Court  at  Rixdorf,  which  consists  of  three  Judges,  the 
President — Dr.  Kohne — stated  that  the  functions  of  the  Court  were :  first, 
to  prevent  the  youthful  trangressors  against  the  law  from  coming  into 
contact  with  old  and  hardened  offenders;  secondly,  to  entrust  the  task 
of  dealing  with  youthful  offenders  to  Judges  specially  trained  for  such 
duties ;  and  thirdly,  to  supplement  judicial  treatment  by  a  subsequent  course 
of  superintendence  and  control  In  order  to  achieve  this  last  object,  the 
Court  counted,  he  said,  upon  the  co-operation  of  charitable  organisations 
and  philanthropic  persons,  as  well  as  of  schools  and  school-teachers.  The 
President  further  requested  the  representatives  of  the  Press  not  to  mention 
the  names  of  the  offenders  who  were  brought  before  the  Court,  so  as  not 
to  make  heroes  of  them  in  the  eyes  of  their  companions ;  from  which  we 
may  moralise  the  mournful  truth,  that  the  morbid  craving  for  notoriety  at 
any  price — even  when  it  means  figuring  as  a  criminal — has  its  seat  in  the 
bosom  of  the  juvenile  German  as  well  as  the  juvenile  Briton.  Similar 
legislation  is  on  its  way  in  the  Austrian  Parliament 

Maitlaad's  *<  Ckmstitiitioiial  Hiftory  of  England." — ^The  Editors  are  in- 
dd>ted  to  Mr.  J.  E.  Hogg  for  the  following  notice  : 

''Three  reasons  are  given  by  the  editor,  Mr.  Fisher,  in  his  preface  to  this 
volume,  for  the  publication  of  a  course  of  lectures  written  and  delivered 
twenty  years  ago.  These  reasons  are,  shortly,  that  this  posthumous  book 
will  show  how  well  Maitland  could  popularise  knowledge,  that  it  contains 
some  new  and  original  ideas  not  elsewhere  elaborated,  and  that  it  is  likely 
to  be  of  practical  use  both  to  teachers  and  students.  A  perusal  of  the 
book  amply  justifies  these  opinions.    In  many  cases  footnotes  have  been 
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added  in  order  to  call  attention  to  statutes  passed  since  iS88,  and  reference  is 
made  even  to  the  Territorial  and  Reserve  Forces  Act  1907  and  the  Criminal 
Appeal  Act  1907.  There  is  room  for  more  of  these  footnotes,  as  for  instance, 
references  to  the  Demise  of  the  Crown  Act  1901  might  well  have  been 
inserted  at  pages  297  and  374.  So  much  for  the  students'  own  particular  point 
of  view.  The  book  is  a  delightful  one  to  read,  with  its  so  characteristic 
turns  and  phrases.  Who  but  Maitland  could  say  (p.  131) :  *  Superstitions  look 
odd  when  they  have  ceased  to  be  our  own  superstitions ' ;  (p.  479)  *  The 
writ  runs  in  the  Queen's  name — "  Victoria  D.G.  commands  the  sheriflf  to 
an  execution" — but  Victoria  cannot  stop  the  issue  of  the  writ';  (p.  437) 
*  Practically,  then,  we  have  come  to  have  a  king  with  a  salary '  ? 

"  But,  chiefly,  this  posthumous  book  of  long-delayed  publication  is  a  real 
contribution  to  juridical  literature.  It  is  sometimes  as  valuable  to  possess 
the  expression  of  an  idea  in  embryonic  form  as  to  possess  its  full-grown 
development,  and  many  of  Maitland's  best-known  views  may  here  be  seen 
in  embryo.  Any  one  who  has  read  the  '  History  of  English  Law '  will  readily 
seize  on  instances  of  this  in  the  earlier  part  of  the  lectures.  Again,  the  mere 
suggestion  of  an  idea,  which  is  not  dien  worked  out  any  further,  frequently 
proves  valuable  in  the  future  by  taking  root  in  another  mind.  The  section 
on  '  Retrospect  of  Feudalism '  (pp.  141-164),  going  as  it  does  beyond  the 
immediate  subject  in  hand,  contains  a  number  of  hints  which  can  hardly 
ML  to  produce  good  fruit  if  only  they  find  kindly  soils  to  grow  in.  '  In  this 
country  any  talk  of  a  feudal  system  is  a  comparatively  new  thing '  (p.  141) ; 
and  on  p.  143  we  are  told  that  the  new  learning  respecting  feudal  law 
introduced  by  Spelman  '  was  popularised  and  made  orthodox  by  Blackstone 
in  his  easy,  attractive  manner.'  Then,  as  to  the  relation  between  Bracton 
and  Littleton — has  any  one  ever  drawn  a  careful  comparison  between  the 
I?e  Leffbus  Anglia  and  the  Tenures?  Such  a  comparison  was  possibly 
included  among  the  topics  omitted  for  want  of  time  (pp.  xvii  and  226).  The 
dominant  note  struck,  or  if  another  metaphor  be  preferred,  the  single  thread 
running  through  the  description  of  English  law  at  each  of  the  five  selected 
periods,  is  the  unity  that  exists  between  constitutional  law  and  land  law. 
At  the  beginning  of  Period  L  (p.  23)  Maitland  says :  *  It  may  seem  strange 
that  we  begin  our  survey  of  public  law  by  examining  the  system  of  landed 
property,'  At  the  end  of  Period  V.  (p.  538)  we  are  told :  *  We  can  make 
no  progress  whatever  in  the  history  of  Parliament  without  speaking  of 
tenure;  indeed  our  whole  constitutional  law  seems  at  times  to  be  but  an 
appendix  to  the  law  of  real  property.'  Both  constitutional  lawyer  and  real- 
property  lawyer  will  read  Maitland's  speculations  and  reasoned  conclusions 
with  the  greater  interest  because  of  this  interlacing  of  the  two  subjects,  and 
each  will  unconsciously  learn  more  than  he  intended  of  his  rival's  sphere. 
The  main  point  of  interest  from  the  constitutional  point  of  view  is  the 
position  of  die  Crown  in  English  Law — ^to  what  extent  has  prerogative  been 
overridden  by  statute?     From  the  real-property  lawyer's  special  point  of 
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view,  the  survival  of  the  theory  of  tenure,  and  its  wide  divergence  at  the 
present  day  from  the  actual  facts  of  land-ownership,  will  probably  be  the  most 
attractive  part  of  the  subject  For  many  years,  one  may  safely  say,  no  one 
will  be  found  to  rival  Maitland  in  his  faculty  of  combining  these  two  distinct 
sides  of  our  law  in  a  single  presentation." 

Baakraptoy  in  France. — ''They  do  these  things  better  in  France,**  we 
are  tempted  to  exclaim,  with  the  author  of  7^  Sentimental  Journey^  in 
reading  the  evidence  as  to  the  bankruptcy  system  in  Flrance  given  before 
the  Board  of  Trade  Bankruptcy  Committee  that  has  just  reported.  France, 
to  begin  with,  has  a  very  high  standard  of  conmiercial  honour.  More  than 
a  hundred  years  ago  the  National  Convention  resolved  that  a  man  who  had 
contracted  a  debt  should  never  be  free  from  lialxlity  to  pay  it,  and  to  that 
ideal  France  has  steadily  adhered  and  still  adheres  in  this  sense,  that  an 
insolvent  debtor  cannot  be  civilly  "  rehabilitated "  until  he  has  paid  every 
penny  he  owes ;  and  though  the  relief  of  bankruptcy  is  now  conceded, 
the  privil^e  is  confined  to  traders.  But  it  is  in  its  disciplinary  dealing 
widi  ofifending  debtors  that  the  superiority  of  the  Frendi  methods  discovers 
itself  Here  in  England  a  debtor  may  evade,  and  does  evade,  retribution 
for  his  offences  by  the  simple  expedient  of  not  applying  for  his  discharge. 
There  is  no  machinery  to  compel  him  to  &ce  diat  ordeal,  and  it  is  not 
worth  anybody's  while  to  prosecute  for  criminal  ofiences.  In  France  the 
debtor  must  be  punished  if  he  commits  any  of  the  ofiences  comprehended 
under  the  terms  "banqueroute  simple"  and  '* banqueroute  frauduleuse." 
Extravagance  in  living,  gambling  or  speculation,  giving  fraudulent  preferences, 
staving  off  bankruptcy  by  bu]ring  things  on  credit  and  re-selling  them 
below  their  value-^>«ll  these  fall  within  the  categcny  of  "  banqueroute  simple," 
and  are  punishable  with  imprisonment  varymg  from  one  month  to  two 
years.  The  worse  offences  of  making  away  with  books,  concealing  property, 
or  fiibricating  fictitious  debts — ^which  constitute  '*  banqueroute  frauduleuse  " 
— are  visited  with  the  French  equivalent  of  penal  servitude — travaux 
fords — ^from  five  to  twenty  years.  Even  simple  insolvency— ^i//iife — may 
be  punished,  if  the  trader  friils  to  file  his  petition  for  fifteen  days  after 
finding  himself  insolvent  This  is  another  feature  of  the  French  system 
not  without  its  lesson  for  us ;  for  it  is  the  struggle  to  keep  going  on  the 
part  of  a  debtor  who  is  hopelessly  insolvent  which  so  often  plunges  him 
deeper  in  the  financial  quagmire,  and  leads  to  those  reckless  borrowmgs, 
firaudulent  preferences,  and  fraudulent  settlements  that  furnish  the  chief 
occupation  for  the  Court  in  Bankruptcy.  The  difficulty  is  that  ''knack  of 
hopmg"  which  so  many  debtors  share  with  Goldsmith — ^witness  the  inflated 
estimate  which  they  put  upon  their  assets  in  the  statement  of  their  aflBurs. 
How  are  we  to  combat  this  incurable  optimism? 

A  Survey  of  Beoent  Labour  Legislation.— This  is  the  second  number  of 
the  Bulletin  of  the  International  Labour  Office  published  in  English,  and 
it  furnishes  a  very  striking  record  of  what  is  being  done  by  the  Legishttures 
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of  the  world  to  improve  the  lot  of  the  workers.  Specially  we  may  note  the 
solicitude  for  the  young.  Thus  in  Prussia  a  Ministerial  Decree  requires 
the  local  police  audiorities  to  keep  a  register  of  undertakings  employing 
children  (other  than  members  of  the  employer's  &mily),  and  to  transmit  it 
from  time  to  time  to  the  inspectors  of  industry  for  the  district.  Another 
Prussian  Decree  deals  with  breaks  in  the  hours  of  work  in  the  case  of 
children  under  fourteen  and  young  persons  between  fourteen  and  sixteen. 
In  the  Nedierlands  four  Royal  Decrees  provide  for  the  protection  of  young 
persons  and  women  working  at  poisonous  trades  or  dangerous  processes. 
Thus  they  may  not  be  employed  below  ground,  in  mines ;  in  lead,  mercury, 
or  phosphorus  works ;  in  the  manufacture  of  explosives,  in  carrying  excessive 
weights,  or  in  dangerous  artistic  performances.  In  cases  where  they  may  be 
legitimately  employed,  there  are  detailed  provisions  for  securing  sanitary 
conditions.  In  the  United  Kingdom,  as  we  know,  the  Legislature  has  pro- 
hibited  the  employment  of  children  and  young  persons  under  sixteen  in 
certain  industries  without  a  certificate  of  fitness,  and  has  provided  free  meals 
for  necessitous  children  attending  school  In  the  Argentine  Republic  and 
in  Bohemia  Decrees  have  been  passed  for  securing  Sunday  rest,  and  France 
and  Switzerland  have  both  made  elaborate  provisions  on  the  same  subject 
Belgium  has  been  l^;is]ating  for  the  prevention  of  accidents  in  harbours ; 
and  it  was  quite  time  it  did  so,  for  the  number  of  accidents  in  Antwerp 
Harbour  alone  in  one  year  amounted  to  2,500.  This  is  at  die  rate  of  ten 
per  cent,  on  the  number  of  workmen  employed  in  the  harbour — ^from  25,000 
to  30,000.  In  Russia  a  Ministerial  Order  regulates  work  in  workshops. 
The  maximum  day  is  fixed  at  twelve  hours,  which  includes  breaks  amount- 
ing to  two  hours.  Employees  under  seventeen  must  be  allowed  three  hours 
a  day  for  attending  school.  Local  authorities  and  governors  may  prescribe 
shorter  hours,  and  for  the  purpose  of  assisting  their  discretion  mixed  committees 
are  constituted,  consistingof  representatives  of  the  urban  audiorities,  employers, 
and  employees  in  equal  proportions.  Spain  protects  day  wages  of  less  than 
2^  pesetas  from  liability  to  attachment  Italy  supplements  the  provisions 
of  the  Act  of  May  12,  1904,  which  regulates  workmen's  productive  co-opoative 
societies  v^rking  in  connection  with  public  contracts.  France  has  ex- 
tensively amended  the  Housing  Act  of  1894,  and  now  empowers  charitable 
and  aid  societies,  asylums,  hospitals,  and  savings  banks  to  devote  not 
more  than  one-fifth  of  their  property  to  building  workmen's  dwellings,  or 
investing  it  in  workmen's  building  societies.  Germany  has  been  working 
out  the  subject  of  Employment  Bureaux.  Altogether  the  prospect  is  a  most 
encouraging  one ;  and  the  International  Labour  Office  at  Basle  could  not 
be  doing  more  usefril  work  than  it  is  doing  in  thus  bringing  before  us  in 
this  Bulletin^  in  all  its  varied  forms,  this  world-wide  and  ben^cent  activity 
on  behalf  of  die  workers. 

The  Taint  of  a  Bettinf  Tnnsaotioft.— English  law,  it  would  seem  from 
a  redent  decision  in  the  Natal  Law  Reports  (vol.  28,  140),  Sandeman  v. 
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Solomon^  is  not  quite  so  severe  in  discountenancing  betting  as  Roman-Dutch 
law.  At  Common  Law,  wagers  in  England,  as  Mr.  Justice  Hawkins  pointed 
out  in  Reid  v.  Anderson^  were  not  illegal,  and  in  fact,  prior  to  8  and  9 
Vict.,  c  109,  actions  were  constantly  brought  to  recover  money  won  on 
them.  The  object  of  8  and  9  Vict,  c.  109,  was  not  to  make  wagers  illegal, 
but  simply  to  make  the  law  no  longer  available  for  their  enforcement, 
leaying  the  parties  to  pay  them  or  not  as  their  sense  of  honour  might  dictate. 
Therefore,  if  A  hands  money  to  B  to  pay  a  gambling  debt,  and  before  B 
does  so  A  changes  his  mind,  and  says  to  B,  "Pay  me  back  that  money," 
there  is  nothing  to  prevent  A  recovering  the  money:  so  Cockburn,  C.J. 
and  Mellish,  LJ.  held  in  Taylor  v.  Bowers  (i  Q.  B.  D.  291),  the  rationale 
of  the  decision  being  that  the  law  in  such  a  case,  so  far  from  being  used 
to  execute  the  corrupt  bargain,  is  being  used  to  undo  it  and  prevent  its 
performance.  Roman-Dutch  law  is  more  severe.  It  does  not  permit  this 
"locus  poenitentiae "  on  the  part  of  the  debtor,  but  confronts  him  with 
the  principle  "In  pari  delicto  melior  est  conditio  possidentis."  It  is 
certainly  a  nice  question  of  legal  casuistry.  But  how  are  we  to  get  a 
firm  ethical  footing  on  these  quicksands,  when  we  find  from  a  recent  case 
that  if  you  lend  money  to  a  friend  to  play  roulette  at  Monte  Carlo  you 
may  recover  it  back,  but  if  you  lend  it  him  to  back  a  horse  at  Goodwood 
you  cannot? 

Kiniftry  of  Labour. — ^Among  the  many  items  of  interesting  information 
in  the  latest  ninnber  of  the  Bulletin  of  the  International  Labour  Office^ 
published  by  the  International  Association  for  Labour  Legislation,  is  an 
account  of  the  Ministry  of  Labour  and  Friendly  Societies  created  in  France. 
It  has  a  wide  scope  of  action :  the  regulation  of  the  conditions  of  labour, 
the  relations  between  employers  and  employed,  assistance  to  workers  in 
case  of  disablement  or  old  age,  and  statistics  relative  to  labour.  It  does 
not  include  agriculture  or  commerce  or  mines.  Otherwise  the  whole  field 
of  labour  is  comprehended  in  the  jurisdiction  of  the  new  Ministry.  It  is 
interesting  to  note  that  M.  Louis  Blanc  proposed  such  a  Ministry  in  1848, 
and  that  his  suggestion  is  now  realised. 

The  Contraot  of  Affifeightment— The  question  what  law  is  to  be  applied 
in  construing  charter-parties  and  bills  of  lading  gives  rise  to  much  difference 
in  judicial  opinion  in  England.  The  point  is  equally  in  dispute  in  die  Courts 
of  other  countries.  The  last  number  of  the  Zeitschrifi  fur  Internationales 
Privat  und  Offentliches  Recht  describes  a  case  which  is  illustrative  of  this. 
A  vessel  belonging  to  an  English  company  was  chartered  by  a  German  charterer 
to  deliver  goods  at  two  French  ports,  Granville  and  Dunkirk,  and  thence 
to  proceed  to  Spain.  The  vessel  was  injured,  and  the  cargo  was  landed  on 
the  quay  at  Granville,  the  consignees  refusing  to  accept  it  The  vessel 
was  repaired  at  that  port  and  proceeded  to  Southampton.  The  Court  of 
first  instance  held  that  French  law  applied  as  to  whether  distance  freight  was 
payable ;  the  law  of  the  place  of  p^ormance  governed  the  duties  which 
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have  to  be  performed  at  such  place.  On  appeal  the  decision  was  revised. 
The  principle  of  construction  relied  upon,  it  was  said,  had  no  application  to 
the  legal  consequences  of  an  accident  which  the  parties  did  not  foresee ;  that 
a  charter  entered  into  in  London  by  English  owners  and  German  charterers  of 
a  vessel  which  was  to  go  to  Spain  after  discharging  cargo  at  French  ports,  should 
be  construed  according  to  French  law  was  quite  unreasonable ;  the  English  law 
does  not  recognise  distance  freight ;  the  German  and  French  laws  recognise 
distance  freight,  but  in  different  manners ;  and  it  was  impossible  to  suppose 
that  the  parties  bargained  with  reference  to  the  latter.  In  the  end  the 
Court  of  Appeal  decided  that  German  law  applied.  Surely  it  will  be 
possible  one  day  to  obtain  general  acceptance  of  an  intelligible,  easily  applied 
rule  in  regard  to  a  difficulty  often  recurring. 

The  Common  Law  and  Divorce. — In  the  recent  number  of  the  American 
Journal  of  International  Law — a  quarterly  periodical  which  promises  to 
be  of  great  value  to  students  of  international  law — ^there  is  a  report  of  a 
case  which  came  before  the  United  States  Court  for  China.  Primarily 
the  question  was  whether  this  Court  had  jurisdiction  in  matrimonial  cases,, 
including  divorce.  That  question  resolved  itself  into  another,  and  one 
of  some  interest — ''  whether  the  law  on  the  subject  (divorce  and  separation), 
as  administered  by  the  ecclesiastical  Courts,  constituted  a  part  of  the 
Common  Law  of  England  which  had  been  introduced  into  the  United  States 
at  the  date  of  the  change  of  sovereignty."  Bishop^  in  his  well-known  work  on 
Marriage  and  Divorce^  laid  it  down  that  such  law  was  transplanted.  The 
contrary  view  had  been  expressed  by  Chancellor  Sanford  in  Burlis  v.  BurUs ; 
and  the  Judge  of  the  United  States  Court  for  China  agreed  with  that  doctrine. 
The  decision  is  remarkable  for  more  than  one  reason :  first,  the  Court 
had  actually  issued  regulations  as  to  divorce;  and,  secondly,  the  same 
Court  held  that  it  had  jurisdiction  as  to  probate  matters,  peculiarly 
an  ecclesiastical  matter.  It  will  be  noted  that  in  fVatts  v.  IVatts 
the  Judicial  Committee  of  the  Privy  Council  has  decided  that  the 
Divorce  and  Matrimonial  Causes  Act  1857  was  introduced  into  British 
Columbia  by  a  proclamation  declaring  ''English  law"  to  be  in  force 
in  that  Colony. 

Bnglifh  and  German  Judicial  Syitemi.— Amoi^  the  interesting  dis- 
cussions reported  in  the  Jahresbericht  of  the  Juristentag  is  one  relative  to 
English  judicial  organisation;  a  subject  which  is  now  exciting,  and  has  for 
some  time  excited,  much  interest  in  Germany,  owing  chiefly  to  the  efforts 
made  by  Dr.  Adickes,  the  energetic  Burgermeister  of  Frankfort,  to  bring 
about  a  change  Professor  Gerland,  who  opened  the  discussion,  made  a 
comparison  between  the  English  and  German  judicial  systems,  on  the  whole 
favourable  to  the  latter.  It  is  difficult  to  compare  systems  so  much  imlike. 
But  it  would  be  useful  to  have  an  important  study  of  the  working  of  the 
one-judge  system  and  the  collegiate  system.  Some  important  observations 
on  the  subject  are  to  be  found  in  an  article  in  a  recent  number  of  the 
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JPreussiche  Jahrbucher  by  our  contributor,  Dr.  Julius  Hirschfeld,  entitled 
^'Englisches  und  Deutsches  Justizwesen,"  and  in  a  pamphlet  entitled 
Richter  und  Master ;  tin  Beirag  zur  Wurdigung  des  engltschen  Zivilprozesses^ 
by  Dr.  Otto  Koellreutter. 

Prefnmption  of  Deafh. — ^The  subject  of  disappearance  and  the  circum- 
stances under  which  death  will  be  presumed  was  a  favourite  topic  with 
mediaeval  jurists.  The  Continental  literature  on  the  subject  is  copious; 
and  one  treatise  in  particular,  Bnins's,  is  well  known.  The  question  often 
comes  up  in  our  Courts,  but  there  is,  so  far,  no  book  exclusively  devoted  to 
the  subject  Any  English  author  who  meditates  a  book  upon  this  subject 
will  get  much  aid  from  Dr.  Elemer  Balog's  learned  work  entitled  Verschollen- 
heit  und  Todeserhldrung^  according  to  German  and  Hungarian  law.  The 
Hungarian  jurist  has  discussed  aspects  of  the  case  rarely  arising  in  English 
Courts.  The  chapters  of  this  work  include  such  subjects  as  the  effects 
of  a  declaration  of  death  on  person  and  property,  marriage  in  case  of  such 
declarations,  declarations  of  the  death  of  foreigners,  the  legal  effect  of 
judgments  declaratory  of  death.  Particularly  interesting  is  Dr.  Balog's 
discussion  of  the  effect  of  marriages  celebrated  during  absence  within  the 
prescribed  time.  The  Roman  law  contained  few  precise  directions  on  the 
subject  except  as  to  prisoners  of  war.  But  a  gloss  on  a  passage  in  the  Digest 
stated  that  he  who  was  missing  was  not  presumed  to  be  dead  until  a  hundred 
years  had  passed.  In  Germany  the  words  of  the  Psalmist  were  taken  as  a 
guide,  and  the  limit  was  fixed  at  seventy.  Under  the  new  Civil  Code  there 
is  a  complicated  system  of  presumptions.  If  the  missing  person  should  be 
under  seventy,  no  news  of  him  for  ten  years  is  conclusive ;  if  seventy  or  over, 
five  years.  There  are  shorter  periods  fixed  for  those  who  have  been  engaged 
in  war  or  been  in  a  ship  wrecked  or  presumed  to  be  wrecked.  The  effect 
of  a  judicial  declaration  of  death  is  curious.  The  existence  of  the  person 
declared  to  be  dead  does  not  annul  a  second  marriage  if  one  of  the  parties 
was  ignorant  of  this  &ct ;  the  effect  is  to  annul  the  first  marriage.  But 
either  of  the  parties  to  the  second  marriage  who  was  ignorant  may, 
within  six  months  of  becoming  aware,  take  proceedings  to  annul  the 
second  marriage.  Obviously  such  a  law  lends  itself  to  great  complications, 
which  are  discussed  with  minuteness  and  acuteness  in  Dr.  Balog's  interesting 
volume. 

We  note  an  instructive  discussion  at  page  176  of  the  question,  not  ex- 
pressly determined  by  the  German  or  Hungarian  Codes,  of  the  effect  on 
foreigners  of  a  "  declaration  of  death."  Dr.  Balog  confines  himself  to  the 
legal  side  of  the  problems  which  he  discusses.  '*  Lassen  wir  die  philosophic," 
he  remarks,  after  having  been  drawn  for  a  few  lines  into  consideration  of  the 
case  of  Ulysses  and  Penelope.  But  from  time  to  time  the  exposition  intro- 
duces the  reader  to  problems  of  great  social  importance. 

YiAOgrtdoflTs  «« English  Sodetj  in  fhe  Eleventh  Century."— Mr.  J.  E. 
Hogg  sends  the  following  note  on  this  interesting  work:  ''This  book— - 
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having  as  its  sob-title '  Essays  in  English  Mediaeval  History ' — ^is  dedicated  '  to 
the  memory  of  F.  W.  Maitland.'  There  are  two  of  these  *  Essays,'  the  first 
on  'Government  and  Society/  the  second  on  'Land  and  People.'  The 
subjects  treated  of  in  the  first  Essay  are  '  Military  Organisation,' '  Jurisdiction/ 
and  '  Taxation ' ;  in  the  second,  '  Land  Tenure,' '  Rural  Organisation,'  and 
'  Social  Classes.'  The  principal  document  used  as  an  authority  is,  of 
course,  Domesday  Book ;  in  the  footnotes  are  given  very  full  extracts  from 
passages  in  Domesday  and  other  records,  and  in  addition  there  are  no 
less  than  ten  appendices,  one  being  a  copy  of  the  Middlesex  Hundred 
Roll  of  1279. 

"  A  picture  of  England  as  she  was  in  the  eleventh  century  is  thus  pre- 
sented, with  ample  material  for  the  use  of  those  who  may  wish  either  to  verify 
the  truth  of  the  presentation,  or  to  work  out  for  themselves  any  part  or 
view  in  greater  detail  The  Conquest  of  1066  was  the  instrument  by  which 
the  twofold  garment  of  social  and  juridical  England  was  knitted  into  one, 
and  the  Domesday  Survey  of  1086  is  the  best  record  of  the  manner  in  which 
the  work  was  done.  The  chief  lesson  to  be  learned  firom  a  study  of  the 
changes  effected  by  the  Norman  Conquest  is  that  there  is  a  far  greater  degree 
of  continuity  than  is  often  supposed  in  the  history  of  our  institutions,  as 
they  existed  before  and  as  they  existed  after  the  Conquest  The  thing, 
the  facts,  existed  substantially  in  many  instances  before  the  Conquest ;  the 
name,  the  theory,  were  brought  by  the  Conqueror.  The  thanes  were  the 
predecessors  of  the  feudal  milites  (pp.  81,  409).  The  manor  described 
and  helped  to  oystallise  already  existing  institutions  (p.  340).  The  man 
who  could  go  with  his  land  where  he  would,  and  sell  to  whom  he  pleased, 
became  the  holder  of  a  libcrum  tenementum  (pp.  407,  413).  The  importance 
of  the  eleventh  century  in  English  history  is  that  it  constitutes,  in  Professor 
Vinogradoff's  phrase,  a  '  watershed '  in  the  development  of  English  society 
(p.  i).  The  feudalism  then  introduced  was  the  'watershed'  between  two 
distinct  epochs  (p.  213).  The  present  book  is  not,  of  course,  concerned 
with  subsequent  events  and  evolution,  but  it  is  justly  pointed  out  (p.  213) 
that  the  feudalism  brought  in  by  the  Normans  was  '  an  attempt  to  connect 
military  organisation  directly  with  agricultural  husbandry.'  To  lawyers, 
who  really  desire  to  understand  whatever  in  our  law  can  be  made  intelligible, 
the  study  of  the  eleventh  century  is  of  first-rate  interest  and  importance, 
for  with  the  feudalism  dien  introduced  came  the  theory  of  a  system  of 
land-ownership  which  has  outlived  the  system  in  which  it  was  embedded. 
Many  of  the  extraordinary  inconsistencies  and  difficulties  in  our  antiquated 
law  of  the  ownership  of  land  can  be  much  more  easily  explained  and  smoothed 
away  if  the  genesis  of  that  law  is  properly  understood,  and  particularly  if 
the  circumstances  and  conditions  immediately  preceding  the  Norman 
Conquest  in  England  are  borne  in  mind.  Professor  Vinogradoff  is  careful 
to  point  out  (p.  2)  that  there  was  no  such  thing  as  a  '  reception '  of  foreign 
law  in  England  at  the  Conquest  as  Roman  law  was  '  received '  in  Germany  in 
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the  fifteenth  century.  The  difference  that  actually  took  place  might  perhaps 
be  better  described  as  a  change  rather  than  a  break.  Possibly  a  very  modem 
phrase  will  help  to  give  the  right  point  of  view : — ^may  it  not  be  said  that  the 
Norman  feudalism  took  effect,  when  once  the  Conquest  was  an  accomplished 
facti  by  a  sort  of '  pacific  penetration '  ? 


PritiUd  ky  HtmtUt  IVai^on  ^  Vimy,  Lti,,  London  tmd  AyUobwy. 
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THE  RIGHT  HON.  LORD   JUSTICE  KENNEDY, 

[Contributed  by  A  Correspondent.] 

The  portrait  in  this  number  of  the  Journal  is  that  of  Lord  Justice  Kennedy* 
Some  twenty-eight  years  ago  this  eminent  judge  came  to  the  Bar  with  a 
▼ery  high  reputation  as  a  classical  scholar — a  distinction  hereditary,  one 
may  say,  in  his  family.  He  was  trained  in  the  school  of  the  Northern 
Circuit,  when  Hersdiell,  Russell,  Gully,  and  Holker  were  leaders.  In 
friendly  rivalry  with  Mr.  Justice  Bigham,  Mr.  Justice  Walton,  and  Mr. 
Justice  Pickford,  he  soon  acquired  a  large  practice  in  commercial  cases  and 
in  the  Admiralty  Court  Appointed  a  Judge  of  the  High  Court  upon  Lord 
Herschell's  nomination,  he  took  a  prominent  part  in  the  work  of  the  Com* 
mercial  Court  in  its  early  years. 

Well  versed  in  commercial  law,  his  considered  judgments  in  commercial 
cases  enjoy  the  highest  reputation  in  the  profession.  The  well-known  case 
of  Bechuanaland  Exploration  Co.  v.  London  Trading  Bank  [1898,  %  Q.B. 
658],  in  which  the  growth  of  the  law  merchant  in  establishing  the  negotia- 
bility of  debentures  to  bearer  is  stated  and  adopted,  is  a  good  example  of  his 
careful  and  instructive  judgments  on  legal  questions.  His  best  friends  admit 
that  as  a  judge  of  fact  he  would  have  been  even  more  successful  had 
be  been  less  modest  and  less  distrustful  of  the  correctness  of  his  own  first 
impressions ;  and  it  was  felt  that  his  well-earned  elevation  to  the  Court 
of  Appeal  in  1907  afforded  scope  for  the  exercise  of  the  stronger  and  rarer 
part  of  his  judicial  nature. 

Still  comparatively  young  as  judges  go,  he  has  before  him  great  oppor- 
tunities for  useful  work  as  an  exponent  of  commercial  law  in  the  Court 
of  Ai^)eal,  with  the  advantage  of  an  ample  and  well-ordered  knowledge  of 
its  principles.  He  has  been  uniformly  courteous  to  the  Bar,  and  every 
lay  client  has  felt  that  his  case  was  receiving  a  fair  and  patient  hearing.  His 
cases  have  been  heard  as  weU  as  decided.  When  a  point  of  law  arises 
in  salvage  cases.  Sir  William  Kennedy's  treatise  on  Salvage  is  always 
resorted  to,  and  never  without  instruction  and  guidance. 

We  have  said  nothing  of  one  part  of  his  activity — his  efforts  to  improve 
and  unify  maritime  law.  Few,  if  any,  English  judges  are  better  known 
in  the  United  States  and  on  the  Continent,  where  his  papers  on  points 
of  maritime  and  international  law  are  valued  as  much  as  they  are  here. 
Such  a  paper  as  that  which  he  read  at  the  Congress  of  Lawyers  and  Jurists 
at  St  Louis,  upon  the  question  "To  what  extent  should  judicial  action 
by  Courts  of  a  foreign  nation  be  recognised?"  is  only  one  of  several 
important  contributions  which  he  has  made  to  the  development  of 
international  law. 
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MERCHANT  SHIPPING  LEGISLATION  IN  THE 

COLONIES. 

[Caniribuied  by  A.  Berriedals  Keith,  Esq.] 

Hie  General  Pontioii  of  Merehaat  Shipping.— Every  merchant  vessd 
which  does  not  confine  its  operations  to  coasting  round  the  coasts  of 
the  country  in  which  it  is  r^stered  must  necessarily  fall  under  at 
least  two  jurisdictions,  and  in  many  cases  under  more.  Over*seas  vessels 
find  themselves  often  within  the  limits  of  several  foreign  jurisdictions  in 
-addition  to  the  jurisdiction  of  the  country  in  which  they  are  r^;istered. 
From  this  fiaict  there  inevitably  arises  a  conflict  of  laws,  and  if  each 
<:ountry  which  at  one  time  or  other  could  de  facto  exercise  jurisdiction 
over  merchant  vessels  were  to  do  so,  it  would  clearly  be  impossible  for 
any  vessel  to  be  constructed  or  manned  which  could  comply  with  all  the 
regulations  to  which  it  might  be  made  subject  In  practice  the  difficulty  is 
considerably  mitigated  by  the  rule  that  a  vessel  Ms  as  a  geneml  principle 
under  the  legislation  of  its  flag,  that  is,  of  the  country  in  which  it  is  re- 
^stered.  Thus,  in  the  case  of  a  merchant  vessel,  the  general  law  iq)plicable 
will  be  the  law  of  the  country  of  registration,  and  it  will  only  fall  under 
the  jurisdiction  of  other  States  in  so  far  as  regards  mattars  actually  taking 
place  within  die  ports  or  the  territorial  waters  of  the  other  States.  Even 
as  regards  the  question  of  maintaining  order  on  board  foreign  vessels  while 
in  the  harbours,  the  practice  is  to  interfere  as  little  as  possible  with  foreign 
vessels,  and  the  consul  of  the  nationality  to  which  the  vessel  belongs  is 
allowed  to  exercise  considerable  authority  in  settling  disputes  between  the 
sailors.^  It  is,  however,  inevitable  that  some  restrictions  should  be  imposed 
upon  foreign  vessels  resorting  to  the  ports  of  any  country.  If  that  country 
passes  restrictive  jurisdiction  requiring  certain  conditions  to  be  fulfilled 
with  regard  to  vessels  registered  locally,  there  will  obviously  be  strong 
pressure  from  local  owners  to  secure  that  foreign  vessels  shall  not  fail  to 
observe  similar  limitations.  The  tendency  in  England  is  towards  increasing 
severity  with  regard  to  foreign  vessels.  The  Merchant  Shipping  Act,  1906, 
expressly  applies  to  foreign  ships  the  British  load-line  provisions,  authorises 
the  detention  of  foreign  ships  when  unsafe  owing  to  defective  equipment, 
etc.,  provides  as  to  the  loading  of  grain  cargoes  on  foreign  ships,  applies 

^  See  #^.  Hall,  Inttmationai  Law,  pp.  203   aq, ;   Moore,  Intimmtumal  Law  Digtai, 
§§  204  siq. 
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to  an  foreign  shipping  within  any  port  of  the  United  Kingdom  certain 
rules  as  to  life-saving  appliances,  regulates  the  loading  of  timber  on  foreign 
vessels  which  enter  British  ports,  includes  foreign  steamships  under  the 
definition  of  passenger  steamships,  and  so  forth. 

The  Importaiioe  of  Vnifoimity  in  Legislatioii.~It  is  clear  that  the 
process  of  applying  to  foreign  vessels  the  nUes  which  bind  British  vessels 
IS  one  which  requires  to  be  carried  out  with  the  greatest  possible  care, 
inasmuch  as  the  vast  carrying  trade  of  the  Empire  depends  to  a  large 
extent  on  the  action  of  foreign  nations,  which  could  similarly  insist 
upon  British  vessels  conforming  to  tests  which  could,  without  trouble, 
be  made  such  as  to  exclude  vesseb  which  could  satisfactorily  pass  every 
requirement  of  the  Board  of  Trade.  In  view  of  these  facts  the  greatest 
importance  naturally  attaches  to  the  maintenance  of  uniformity  of  legisla- 
tion as  regards  foreign  vessels  through  the  British  dominions;  no  foreign 
Power  can  be  expected  to  discriminate  between  the  rules  in  force  in 
the  British  Islands  and  those  in  force  in  the  Dominions,  and  if  conditions 
which  they  consider  too  severe  are  exacted  from  foreign  vessels  in  colonial 
ports,  it  is  only  too  certain  that  any  retaliation  which  may  take  place  win 
take  the  form  of  a  general  retaliation  aimed,  not  at  the  comparatively 
small  shipping  registered  in  the  Dominions,  but  at  the  enormous  shipping 
of  the  United  Kingdom  itself.  Any  undue  severity  in  the  conditions 
imposed  in  the  Dominions  may,  therefore,  re-act  most  unfavourably  on  the 
United  Kingdom,  and  the  United  Kingdom  is,  therefore,  undoubtedly 
interested  in  any  legislation  passed  by  the  Dominions  for  the  regulation  of 
foreign  shipping. 

The  History  of  Dominion  Legislation  as  to  Bzitisli  Shipping.— Still 
more  directly  is  the  United  Kingdom  interested  in  the  legislation  of 
the  Dominions  which  affects  British  shipping,  and  that  legislation  has  of 
late  years  become  of  increasing  importance,  inasmuch  as  it  has  gradually 
come  to  differ  more  and  more  from  the  provisions  of  the  Acts  of  the 
Imperial  Parliament  relative  to  navigation.  Originally,  of  course,  as  long 
as  the  Navigation  Acts  were  in  force  the  Imperial  Shipping  Acts  formed 
a  code  which  applied  to  all  the  Colonies,  and  which  no  colonial  legislature 
was  entitled  to  set  aside  or  alter.  With  the  disappearance  of  the  system 
adopted  in  the  Navigation  Acts,  greater  liberty  was  at  once  accorded  to 
the  Colonies,  and  the  Merchant  Shipping  Act  of  1854,  which  inaugurated 
the  new  system,  provided  by  s.  547  that  **  the  legislative  authority  of  any 
British  Possession  shaU  have  power  by  any  Act  or  Ordinance  confirmed 
by  Her  Majesty  in  Council  to  repeal  wholly  or  in  part  any  provisions  of 
this  Act  relating  to  ships  registered  in  such  Possession;  but  no  such  Act 
or  Ordinance  shall  take  effect  until  such  approval  has  been  declared  in 
such  Possession,  or  until  such  time  thereafter  as  may  be  fixed  by  such  Act 
or  Ordinance  for  the  purpose." 

The  next  step  in  the  emancipation  of  the  colonial  legislature  from  the 
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control  of  the  Imperial  Parliament  was  made  by  the  Merchant  Shipping 
Act  of  1869,  8.  4  of  which  provided  that — 

after  the  commencement  of  this  Act,  the  legislatme  of  a  British  Possession  by 
any  Act  or  Ordinance  from  time  to  time  may  regulate  the  coasting  trade  of  that 
British  Possession,  subject  in  every  case  to  the  following  conditions  : 

(i)  The  Act  or  Ordinance  shall  contain  a  suspending  clause  providing  that 
such  Act  or  Ordinance  shall  not  come  into  operation  until  Her  Majesty's  pleasure 
thereon  has  been  publidy  signified  in  the  British  Possession  in  which  it  has  been 
passed. 

(2)  The  Act  or  Ordinance  shall  treat  all  British  ships,  including  the  ships  of 
any  British  Possession,  in  exactly  the  same  manner  as  ships  of  the  British 
Possession  in  which  it  is  made. 

(3)  Where  by  a  treaty  made  before  the  passing  of  this  Act  Her  Majesty  has 
agreed  to  grant  to  any  ships  of  any  foreign  State  any  rights  and  privileges  in 
respect  of  the  coasting  trade  of  any  British  Possession,  such  rights  and  privileges 
shall  be  enjoyed  by  such  ships  for  so  long  as  Her  Majesty  has  already  agreed  or 
may  hereafter  agree  to  grant  the  same,  anything  in  the  Act  or  Ordinance  notwith- 
standing. 

These  provisions  as  to  the  powers  of  colonial  legislatures  to  regulate 
vessels  registered  in  the  Colonies  and  to  regulate  their  coasting  trade  are 
repeated  in  substance  by  s.  735,  which  excludes  the  provisions  of  Part  III. 
of  the  Act  as  regards  emigrant  ships  from  the  general  grant  of  power,  and 
s.  736  of  the  Merchant  Shipping  Act  of  1894.  That  Act,  moreover,  confers 
special  powers  on  colonial  legislatures  by  s.  364,  which  provides  that  if 
the  legislature  of  a  British  Possession  by  any  law  applies  or  adapts  to 
any  British  ships  registered  in,  trading  with,  or  being  at  any  port  in  that 
Possession  and  to  the  owners,  masters,  and  crews  of  those  ships,  any 
provisions  of  Part  II.  of  the  Act  which  would  not  otherwise  so  apply, 
such  law  shall  have  effect  throughout  Her  Majesty's  Dominions  and  in  all 
places  where  Her  Majesty  has  jurisdiction  in  the  same  manner  as  if  it 
were  enacted  in  the  Act.  The  force  of  this  provision,  as  appears  from 
s.  261  of  the  Act,  is  to  enable  a  colonial  legislature  to  enforce  the 
provisions  of  Part  II.  of  the  Act,  which  refers  to  masters  and  seamen  in 
the  case  of  British  vessels  not  registered  in  the  United  Kingdom  which 
trade  with  the  Colony. 

By  ss.  366  and  367  of  the  Act,  Governors  >  of  Colonies  are  enabled  in 
certain  circumstances  to  issue  Proclamations  with  regard  to  emigrant  ^ips 
which  are  given  the  force  of  law  throughout  the  Empire  under  the  Imperial 
Act 

The  Imperial  Merehant  Shipping  Act,  1891— The  general  effect,  there- 
fore, of  the  Merchant  Shipping  Act  of  1894  is  to  provide  a  complete 
code  of  laws  for  the  regulation  of  British  ships  throughout  the  world, 
with  certain  definite  and  special  exceptions  in  which  colonial  legislatures 

*  Though  the  power  is  given  to  the  Governor,  in  a  Dominion  it  would  be  exercised 
on  the  advice  of  ministert ;  ct  New  Zealand,  ParL  Ptip^  189a,  A.  i,  No.  8 ;  A  a,  No.  3. 
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are  allowed  to  exercise  the  power  of  legislation  in  matters  in  which 
they  may  reasonably  be  considered  to  be  better  qualified  to  legislate  than 
the  Imperial  Parliament.  The  provisions  of  ss.  364,  366,  and  367  are 
obviously  desirable,  while  the  power  of  legislation  as  to  vessels  registered 
in  the  Colony  cannot  possibly  be  objected  to,  as  it  is  open  to  an  owner 
to  register  a  vessel  in  any  part  of  the  Empire  which  he  finds  most 
convenient,  and  if  he  prefers  on  any  ground  to  effect  r^stration  in  a 
Colony  it  is  only  right  that  his  vessels  should,  in  merchant  shipping 
matters,  be  subject  to  the  legislation  of  that  Colony.  Nor  can  exception 
be  taken  to  the  right  of  a  Colony  to  legislate  for  its  coasting  trade.  That 
trade  is  carried  on  for  the  most  part  either  by  or  in  competition  with  vessels 
registered  in  the  Colony,  and  it  would  not  be  fair  to  expose  vessels  owned 
and  regist^ed  locally  to  competition  by  British  vessels  not  subject  to 
similar  conditions. 

Lagialatjgn  in  the  Dominions.— On  the  other  hand,  it  is  natural  that, 
with  the  growth  of  the  merchant  shipping  of  the  Dominions  and  with  the 
development  of  their  importance,  they  should  no  longer  remain  content 
with  the  position  thus  defined  in  accordance  with  the  Merchant  Shipping 
Act  of  1894.  In  several  of  the  Dominions  no  attempt  has  yet  been  made 
to  infringe  the  principles  laid  down  in  that  Act :  the  Dominion  of  Canada  ^ 
and  the  Colonies  of  the  Cape  of  Good  Hope,  of  NaUl,  and  of  Newfoundland 
have  not  yet  passed  any  merchant  shipping  legislation  over  which  any  serious 
difference  of  opinion  has  arisen  with  the  Imperial  Government  For  example, 
the  Canada  Shipping  Act,'  Ch.  1 13  of  the  Revised  Statutes,  1906,  provides  in 
great  detail  for  the  regulation  of  shipping,  but  care  is  taken  to  limit  the 
application  of  any  provisions  which  are  not  in  accordance  with  the  Merchant 
Shipping  Act  to  vessels  registered  in  Canada  or  engaged  in  the  coasting 
trade  of  the  Dominion.  Many  of  the  powers,  indeed,  conferred  by  the  Act 
apply  generally  to  all  vessels,  and  are  not  restricted  in  terms  to  vessels 
registered  in  the  Dominion  or  engaged  in  its  coasting  trade;  but  such 
provisions  merely  repeat  the  provisions  of  the  Imperial  Merchant  Shipping 
Acts,  and  there  is  no  possible  legal  objection  to  this  being  done,  while 
it  is  an  obvious  convenience  to  have  any  one  Act  a  complete  code  of 
merchant  shipping  law  as  it  applies  in  Canada.  Indeed,  much  of  the 
merchant  shipping  legislation  of  the  Imperial  Parliament  would  fail  of 
its  full  effect  if  it  were  not  enacted  by  the  Dominion  Iq^latures,  inasmuch 
as  the  Imperial  Government  has  not  a  staff  of  officials  under  its  direction 
in  the  Colonies  to  superintend  the  carrying  out  of  the  provisions  of  the 
Merchant  Shipping  Act,  although  such  superintendence  is,  by  s.  713  of 
the  Act  of  1894,  conferred  upon  the  Imperial  Board  of  Trade. 

'  Ct  Pari  Pap.  Cd.  4355.  PP-  4,  5- 

'  This  Act  was  not  indeed  confirmed  by  Order  in  Council  under  ••  735  of  the  Merchant 
SUpi^ng  Act,  1894, 1  but  only  because  H  is  a  mere  consolidation,  and  the  Acts  which 
it  consolidates  were  so  confirmed. 
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Legiflatioii  in  Anitrtlia  and  Vaw  Zealand.— In  the  case  of  tbe 
Dominion  of  New  Zealand  and  the  Commonwealth  of  Australia^  faowever, 
differences  of  some  importance  have  manifested  themselves  as  to  the 
real  meaning  of  the  Merchant  Shipping  Act  of  1894  and  the  constitu- 
tional rights  of  the  Dominions  with  regard  to  merchant  shipping  legislation* 
The  questions  are  fully  discussed  in  correspondence  r^;ard^g  the  merchant 
shipping  legislation  in  Australia  and  New  Zealand,  presented  to  Pariia^ 
ment  in  May  1905;^  in  the  report  of  the  Royal  Commission  on  the 
Navigation  Bill  of  the  Australian  Commonwealth,  1904,  presented  to 
Parliament  in  June  1906;'  in  a  report  of  a  Conference  between  repre- 
senutives  of  the  United  Kingdom,  of  the  Commonwealth  of  Australia  and 
of  New  2^ealand  on  the  subject  of  merchant  shipping  legblation  presented 
to  Parliament  in  1907;*  and  in  correspondence  relating  to  the  proposed 
legislation  of  Australia  and  New  Zealand  on  the  subject  of  merchant 
shipping  presented  to  Parliament  in  1908.^  The  discussion  has  naturally 
turned  on  many  points  of  detail,  and  is  not  free  from  ambiguity,  but  the 
legal  questions  which  are  at  issue  may  be  summed  up  as  two : 

First,  how  (bi  has  colonial  legislation  extra-territorial  effect  except  where 
that  effect  is  expressly  given  by  an  Imperial  Act  ?  and 

Secondly,  how  £ur  does  the  Merchant  Shipping  Act  of  1894  Ihnit  the 
powers  of  legislation  on  shipping  matters  possess^  by  colonial  legislatures  ? 

The  Bztra-t«Ritarial  BffMt  of  CoUnial  LegislatiaL— (i)  The  first 
question  is  one  which  is  rapidly  growing  in  importance  with  the  increase 
of  the  legislative  activity  of  the  Parliaments  of  the  Colonies.  It  was 
laid  down  early  in  the  history  of  the  Colonies  by  the  Law  Officers 
of  the  Crown  that  the  legislation  of  a  Colony  extended  normally  only  to 
the  territory  and  the  territorial  waters  of  that  Colony.  Several  early 
instances  of  such  advice  are  given  by  Forsyth  in  his  Cases  and  Opinions 
on  Constitutional  Law^  of  which  the  most  striking  is  perhaps  the  dis- 
allowance of  the  Ordinance  passed  by  the  legislature  of  Canada,  at  the 
instance  of  Lord  Durham,  providing  for  the. banishment  to  Bermuda  oi 
certain  rebels.  The  same  principle  has  been  repeatedly  applied  in  later 
days,  partly  in  the  disallowance  of  Acts  which  have  contravened  this  rule» 
partly  in  the  passing  of  Imperial  Acts  to  provide  for  cases  in  which  k 
is  desirable  that  colonial  laws  should  have  extra-territorial  effect,  or  that 
colonial  Courts  should  have  power  to  enforce  the  jurisdiction  of  the  AdmiraL 
Such  are  the  various  Cdonial  Prisoners'  Removal  Acts,  1869  and  1884^ 
the  Extradition  Act  of  1870,  the  Fugitive  Offenders  Act,  1881,  the 
Admiralty  Jurisdiction  Acts  of  1849  ^^^  1890,  and  the  provisions  of  the 
Merchant  Shipping  Acts  referred  to  above,  and  various  other  provisions 
providing  for  marine  inquiries  being  held  by  colonial  Courts  <^  Admiralty* 

»  Pmrl  Pap,  Cd.  2483.  «  Ibii.  Cd.  3023. 

*  Ibid,  Cd.  3567 ;  also  reprinted  in  New  Zealand  and  Auttralia. 

*  Ihid.  Cd.  3826,  Cd.  3891,  Cd.  4355. 
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Another  good  instance  is  the  Act  of  1881,  providing  that  appeals  fronv 
^e  Supreme  Court  of  British  Honduras  should  lie  to  the  Supreme 
Court  of  Jamaica,  in  the  preamble  to  which  reference  is  expressl3r 
made  to  the  necessity  of  Imperial  legislation  to  produce  this  result,  though 
in  a  later  case,  that  of  appeals  from  the  High  Court  of  the  Orange  River 
Colony  to  the  Supreme  Court  of  the  Transvaal,  local  legislation  alone  was. 
apparently  considoed  sufScient,^  while  similarly  appeals  lay  by  local  legisla- 
tion from  the  Court  of  Swaziland  to  the  Supreme  Court  of  the  Transvaal. 
Or  again,  s.  177  of  the  Army  Act  provides  that  colonial  legislation  a& 
to  colonial  military  forces  shall  have  extra-territorial  effect  when  these 
forces  are  serving  beyond  the  limits  of  the  Colony,  even  though  they  are< 
on  active  service  wiUi  Imperial  troops,  the  Army  Act  itself  only  applying. 
to  them  in  so  far  as  other  provision  is  not  made  by  the  local  legislation^ 
which  is  thus  given  extra-territorial  effect. 

Nor  is  there  wanting  very  clear  judicial  authority  on  the  subject  ofr 
the  territorial  limitation  of  colonial  legislation.  It  was  held  by  the  Privy 
Council  in  the  case  of  MacUod  v.  The  Attorney-General  for  New  Soutk- 
Wales  ^  that  a  New  South  Wales  law,  the  Criminal  Law  Amendment 
Act,  1S83 — 8.  54  of  which  provided  that  "  whosoever  being  married  marries 
another  person  during  the  lifetime  of  the  former  husband  or  wife  where- 
soever such  second  marriage  takes  place  shall  be  liable  to  penal  servitude 
for  seven  years  " — must  so  be  interpreted  as  only  to  refer  to  die  case  of  a. 
second  marriage  taking  place  within  the  jurisdiction  of  the  Court  of  New 
South  Wales,  that  is,  in  the  Colony  itself;  in  that  case  a  man  was  convicted' 
of  bigamy  in  New  South  Wales  because  he  had  married  one  lady  in  New^ 
South  Wales,  and  in  her  lifetime  another  in  St.  Louis  in  the  State  or 
Missouri  in  the  United  States,  and  the  judgment  of  the  Court  was  reversed 
by  the  Privy  Council,  it  being  expressly  stated  that  the  jurisdiction  of  the* 
Courts  of  New  South  Wales  was  confined  within  die  territories  of  that 
Colony.  The  same  principle  has  been  repeatedly  asserted  even  in  colonial 
Courts.  For  example,  it  was  held  by  the  Supreme  Court  of  New  Zealand  ^ 
that  a  colonial  Act  which  provided  for  the  arrest  of  a  fugitive  offender 
in  New  Zealand  and  his  detention  and  handing  over  to  a  foreign  Govern-^ 
ment  was  ultra  vires  the  legislation  of  New  Zealand,  in  so  far  as  it  authorised 
the  detention  and  handing  over  of  a  prisoner  beyond  the  territorial  limits 
of  the  Colony. 

*  See  TnmsYul  Ordinance,  No.  is  of  190s,  and  Orange  River  Colony,  No.  4  of  1902^ 
This  arrangement  has  been  abolished  by  Transvaal  Ordinance  No.  22  of  1904  and  Orange 
River  Colony  Ordinance  No.  13  of  1904,  Lord  Milner's  Proclamation  No.  3  of  1904^ 
repealed  by  Proclamation  No.  4  of  1907,  and  appeals  from  the  Courts  of  the  Oimnge 
Rhrer  Ccdony  lie  to  the  Privy  Council  direct 

«[i89i]A.C.4S5. 

*  In  r€  GUkhf  O.B.  &  F.  (S.C.)  39;  cL  also  dicU  of  CJ.  of  High  Court  of  Australia 
in  McKthty  v.  Mtagker,  4  CUR.  265,  at  pp.  274  and  281,  and  my  R§ip<msibl$  GwimmenU 
in  the  DtfrninhmM^  pp.  83*85. 
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The  Theory  of  Sir  £.  Stout— It  has,  however,  been  recently  contended 
by  the  Chief  Justice  of  New  Zealand  in  the  case  of  In  re  Award  of  Wellingtom 
Cook^  and  Steward^  Union  ^  that  colonial  legislation  has  much  more  dian  a 
mere  territorial  effect.  The  question  at  issue  there  was  whether  an  award  by 
the  New  Zealand  Court  of  Arbitration  as  to  the  minimum  rate  of  wages  to  be 
paid  to  cooks  and  stewards  and  seamen  on  vessels  trading  between  New 
Zealand  and  Australia  was  binding  upon  two  steamship  companies,  the 
first,  the  Union  Steamship  Company  of  New  Zealand,  being  registered  in  New 
Zealand  with  the  head  office  and  management  in  the  Dominion  and  the  vessels 
afiected  registered  there.  The  other  company,  the  Huddart-Parker  Company 
Proprietary  Limited,  was  a  company  registered  in  Victoria,  where  it  had 
its  head  office  and  general  management  and  where  its  ships  were  registered. 
The  articles  of  the  Union  Steamship  Company's  ships  were  signed  in 
New  Zealand  and  the  men  were  paid  there,  while  those  of  the  Huddart- 
Parker  Compan/s  vessels  were  signed  in  Australia,  where  also  the  men 
received  their  pay. 

It  was  found,  as  a  matter  of  fact,  that  the  awards  made  by  the  Arbitration 
•Court  were  not  observed  in  full  by  the  companies,  inasmuch  as  they  called 
upon  the  employees  in  some  of  their  vessels  to  do  work  which,  under  the 
awards,  should  have  been  paid  for  as  overtime  and  which  was  not  so  paid 
for.  This  happened  while  the  ships  were  in  Australian  or  Fijian  ports 
and  at  sea,  as  well  as  when  they  were  in  New  Zealand  waters  or  harbours, 
and  the  Court  of  Arbitration  sent  a  case  for  the  opinion  of  the  Supreme 
Court  as  to  the  extent  of  the  jurisdiction  of  that  Court. 

The  Chief  Justice  argued  that  the  power  of  the  New  Zealand  legislature 
4iirhich,  under  s.  53  of  the  Constitution  Act  of  1852,  is  to  make  laws  for 
<the  peace,  order,  and  good  government  of  New  2^ealand,  covered  acts  done 
beyond  the  territories  of  New  Zealand*  He  held  that  unless  this  was 
the  case  many  acts  could  not  be  properly  dealt  with,  and  that  absurdities 
would  occur.  The  peace,  order,  and  good  government  of  New  Zealand, 
could  not  be  secured,  he  argued,  unless  there  was  power  to  punish  acts 
done  against  the  laws  of  New  Zealand  beyond  the  territories  of  New  Zealand. 
Could  a  prize  fight,  he  argued,  between  New  Zealanders  be  fought  with 
impunity  on  a  foreign  vessel  four  miles  off  the  coast,  because  the  New 
Zealand  offenders  were  beyond  the  jurisdiction  of  the  New  Zealand  Courts  ? 
Or  could  a  duel  between  New  Zealanders  be  fought  with  impunity  on  a 
foreign  ship  four  miles  from  land?  Further,  it  was  not  doubted  by  the 
Court  that  prisoners  on  board  vessels  while  being  conveyed  from  one  prison 
in  the  Colony  to  another  were  within  the  jurisdiction  of  the  New  Zealand 
Courts,  although  the  vessel  might  for  a  time  be  beyond  the  territorial  waters. 

Dealing  with  the  case  In  re  GUich  which  had  been  determined  by  the 
Supreme  Court  of  New  Zealand  and  the  case  of  Mtuleod  v.  The  Attorney* 
General  for  New  South  Wales^  determined  by  the  Privy  Council,  he  argued  that 

«  36  N.Z.  L.R.  394. 
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the  former  case  had  been  wrongly  decided  on  the  ground  of  the  case  of  the 
Att$m^GtH€ralfor  Canada  v.  Ctun  and  Gilhula^  decided  in  1906  by  the  Privy 
Council  itself.^  The  question  there  raised  was  whether  the  Alien  Labour  Act^ 
1897,  s.  6,  of  the  Dominion  Parliament,  which  authorised  the  Government  of 
the  Dominion  if  an  immigrant  had  been  allowed  to  enter  Canada  contrary  to 
the  provisions  of  the  Act,  to  cause  him  to  be  taken  into  custody  and  returned 
to  the  country  whence  he  came,  was  ultra  vires  the  Parliament  of  Canada. 
In  that  case  the  Act  had  been  held  to  be  ultra  vires  by  Mr.  Justice  Anglin 
in  the  High  Court  (King's  Bench)  of  Ontario,  on  the  ground  that  the 
legislation  of  a  Colony  only  applied  within  its  territorial  limits,  and  that  an 
Act  which  authorised  the  expulsion  of  a  person  from  any  Colony  required 
the  exercise  of  force  beyond  the  limits  of  the  Colony.  The  Privy  Council, 
however,  held  that  every  foreign  State  possesses  full  authority  to  expel  from 
the  State  even  a  friendly  alien  if  it  considers  his  presence  in  the  State 
opposed  to  its  peace,  order,  and  good  government  or  to  its  material  interests. 
This  power  had  been  delegated  to  the  colonial  Government  by  the  British 
North  America  Act,  1867,  which  empowered  the  Government  of  the  Dominion 
to  legislate  for  the  regulation  of  trade  and  commerce  and  naturalisation  of 
aliens,  and  as  the  powers  conferred  by  the  British  North  America  Act  on 
these  matters  could  not  satis&ctorily  be  exercised  without  giving  the  legislation 
some  extra-territorial  effect,  the  legislation  of  the  Parliament  of  Canada  in 
this  case  essentially  had  effect  beyond  the  territory. 

As  regards  Macleod's  case,  the  Chief  Justice  argued  that  the  case  did  not 
prove  what  it  had  been  alleged  to  prove.  The  case  was  settled  without 
raising  the  question  whether  the  result  would  have  been  other  had  the 
accused  been  a  citizen  of  New  South  Wales.  The  Naturalisation  Act  of 
1870  recognises  a  distinction  between  the  citizens  of  the  Empire  and  the 
citizens  of  a  Colony  by  permitting  the  naturalisation  of  an  alien  for  the 
British  Possession  only,  while  leaving  him  a  foreigner  in  any  other  part  of  the 
British  possessions.  Such  a  person,  unless  colonial  Iq^latures  had  power 
to  bind  colonial  citizens,  would  not  be  subject  to  the  penal  legislation  of 
the  Imperial  Parliament. 

The  Chief  Justice  also  alluded  to  the  &ct  that  a  ship  should  be  considered 
as  part  of  the  territory  of  the  State  whose  flag  she  flies,  and  on  that  ground 
also  he  considered  that  the  laws  of  New  Zealand  apply  to  persons  on  board 
m  New  Zealand  ship  as  distinct  from  a  British  ship  beyond  the  territorial 
limits  of  New  Zealand. 

The  Chief  Justice  frankly  admitted  ^  that  the  doctrine  which  he  laid  down 
was  a  development  of  the  doctrine  of  self-government,  but  he  referred  to  the 
hxx  that  it  had  been  the  glory  of  the  British  Constitution  that,  unlike  the 
Constitution  of  the  United  States,  it  allows  growth,  development,  and 
adaptation,  and  he  held  that  the  mere  &ct  that  a  l^islative  or  executive 

'  [1906]  A.C.  65a ;  32  T.L.R.  757.    Ct  Inrw  Adam,  I  Moo.  P.C  46a 
»  26  NX  L.R.  41a.  413. 
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power  had  not  hitherto  been  claimed  under  the  provisions  of  the  Con- 
stitution Act  was  no  proof  that  that  Act  did  not  contain  a  potency 
of  both  legislation  and  administration  hitherto  not  exercised  in  the 
Colony. 

On  these  grounds  he  held  that  the  award  made  by  the"  Court  of  Arbitra- 
tion bound  New  2^ealand  vessels  even  in  Australia,  and  he  also  held  that 
they  did  not  bind  Australian  vessels,  on  the  ground  that  the  Arbitration 
Courts  could  not  be  assumed  to  deal  with  an  Australian  company  or  with 
Australian  ships.  It  was  possible  for  the  Australian  Parliament  to  l^islate 
for  those  vessels,  and  the  New  Zealand  Parliament  had  not,  in  his  opinion, 
legislated  in  the  Arbitration  Act  for  foreign  vessels  owned  by  foreign  owners 
even  if  it  had  power  to  do  so,  and  the  Act  could  not  be  considered  as 
referring  to  such  vessel^.  He  stated,  however,  that  if  the  Huddart-Parker 
Company's  vessels  were  to  engage  in  purely  coastal  trade  and  make  con- 
tracts in  New  Zealand  widi  seamen  and  others  on  board  their  ships  for 
labour  in  coastal  trade,  then  the  arm  of  the  New  Zealand  law  was  long 
enough  to  reach  them.^ 

(Ndeeliaiia  to  Sir  B.  Stoaf  s  JudgflMat — It  is  impossible,  with  all  respect 
for  the  Chief  Justice,  to  accept  as  convincing  his  reasoning  in  this  case.  It 
is  perfectly  true  that  the  au&ority  In  re  GUich  could  properly  be  disregarded 
by  him,  inasmuch  as  that  case  had  in  effect  been  overruled  by  the  Privy 
Council  in  the  case  of  Cain  and  Gilhula ;  but  the  Privy  Council  had  in 
those  cases  been  very  careful  in  no  wise  to  diminish  the  importance  of 
the  general  rule  that  colonial  legislation  is  territorial  in  effect  It  merdy 
held  that  in  the  particular  case  in  which  extra-territorial  effect  was  given 
to  legislation  that  effect  was  absolutely  essential  if  the  important  duty  of 
regulating  aliens  entrusted  to  the  Canadian  Parliament  by  the  Constitution 
Act  was  to  be  carried  out.  Indeed,  such  exception  can  hardly  be  con- 
sidered to  require  extra-territorial  compulsion^  for  obviously  if  a  man  is 
placed  on  board  a  ship  within  territorial  waters,  the  compulsion  applied 
is  done  within  the  territory.  It  is,  however,  another  and  a  very  difficult 
question  as  to  whether  the  fact  of  a  man  being  placed  legally  on  board 
the  vessels  and  legally  sent  beyond  territorial  waters,  as  now  held  by  the 
Privy  Council,  can  be  recondled  with  the  case  of  J^.  v.  Lesley ^^  in  which 
it  was  held  that  the  detention  on  board  a  British  vessel  of  a  man  who  had 
been  expelled  by  the  Government  of  a  foreign  State  could  not  be  justified 
by  the  action  of  the  foreign  State,  and  that  the  master  of  the  vessel 
would  he  liable  for  damages.  Though  the  English  Courts  are  not  bound 
to  fdlow  the  judgment  of  the  Privy  Council  in  such  a  case,  it  can  hardly  be 
doubted  that  if  any  similar  case  arose  in  future — ^for  example,  if  a  man 
deported  from  Canada  sued  the  captain  of  die  vessel  on  which  he  was 

*  This  follows  At  once  from  s.  735  of  the  Merchant  Shipping  Act,  1894,  which  the  C.  J« 
did  not  cite. 

*  BeU's  C.C.  220;  39  L.J.M.C  97* 
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deported  for  damages  for  false  imprisonment — ^it  would  be  a  sufficient  answer 
that  he  had  been  legitimately  removed  from  Canada  by  the  Dominion 
Government,  if  the  master  were  under  an  obligation  by  the  law  of  the 
Dominion  (as  is  now  the  case)  to  return  him  to  the  country  from  which  he 
came.^ 

The  attempt  to  dispose  of  the  Macleod  case  is  obviously  unsatisfactory. 
The  wording  of  the  judgment  there  is  perfectly  clear,  and  the  case  is  of  great 
importance,  because,  according  to  English  legislation,  a  man  can  be  punished 
in  England  for  the  crime  of  bigamy  wherever  the  second  marriage  took 
place,  provided  he  is  a  British  subject,'  and  the  case  therefore  contrasted 
with  and  was  decided  because  of  the  contrast  with  Imperial  legislation. 
The  New  South  Wales  Parliament  had  indeed  simply  attempted  to  adapt 
to  New  South  Wales  legislation  which,  passed  by  the  Imperial  Parliament, 
had  extra-territorial  validity,  and  the  Privy  Council  held  that  the  attempt 
could  not  succeed. 

As  regards  the  attempt  to  hold  that  the  law  of  a  Colony  implies  to  a 
ship,  it  is  sufficient  to  remark,  as  was  pointed  out  by  Mr.  Justice  Edwards, 
that  there  is  no  ground  whatever  for  the  theory  that  the  general  colonia 
legislation  applies  on  a  colonial  vessel.  The  Admiralty  Offences  (Colonial) 
Act,  1849,  and  certain  sections  of  the  Merchant  Shipping  Act,  1894,  con- 
ferred on  colonial  Courts  jurisdiction  to  enforce  the  law,  not  of  the  Colony, 
but  the  laws  of  England  which  are  assumed  to  prevail  Upon  every  British 
ship  within  the  Admiralty  jurisdiction.'  The  argument  that  otherwise  crimes 
would  go  unpunished  is  obviously  very  unsatisfactory,  inasmuch  as  pro- 
vision is  already  made  by  Admiralty  jurisdiction  for  the  punishment  of  all 
offences,  and  the  only  possible  case  of  doubt  is  that  of  the  British  subject 
naturalised  in  a  Colony.  Colonial  naturalisarion  can  necessarily,  partly 
from  the  limitation  of  the  legislative  power  of  a  Colony,  and  partly  from 
the  express  words  of  the  Naturalisation  Act,i  1870,  confer  the  status  of 
British  subject  upon  a  person  naturalised  in  a  Colony  only  within  the  actual 
limits  of  the  Colony.  But  as  a  matter  of  fact,  this  anomaly,  which  ceruinly 
exists,  is  not  of  much  importance,  for  if  he  commits  any  offence  on  board 
a  British  ship  in  the  high  seas,  he  is  subject,  under  s.  686  of  the  Merchant 
Shipping  Act,  18941  to  the  jurisdiction  of  any  Court  in  His  Majesty's 
Dominions  which  would  have  the  power  to  try  the  case  had  the  crime 
been  committed  within  the  ordinary  jurisdiction  of  that  Court.  Even  the 
few  cases  in  which  a  British  subject  naturalised  in  a  Colony  may  escape 
punishment  because  colonial  laws  do  not  apply  beyond  the  territory,  may 

*  In  Lesley's  case  the  captain  contracted  to  convey  ChUian  revolutionaries  expelled 
from  ChOi  by  the  GoYemment  to  England,  thus  taking  on  himself  the  onus  of  assisting 
io  their  detention. 

*  S4  &  25  Vict  c  100^  s.  57. 

*  The  question  of  Scottish  vessels  is  very  difllcult,  but  need  not  here  be  discussed ; 
see  Dicey,  ComJIkt  of  Lmmt^  pp.  620^  621. 
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safdy  be  neglected^  The  case  itself  was  not,  it  would  teeniy  wroo^ 
decided.  Mr.  Justice  Edwards,  who  dissented  from  the  dicta  of  the  Chief 
Justice,  held  that  the  New  Zealand  company  was  liable  on  various  grounds 
as  the  breaches  of  the  awards  were  continuing  breaches,  and  if  it  were 
required  to  show  that  they  had  taken  place  in  New  Zealand,  it  would  be 
sufficient  to  show  that  they  had  been  continued  in  New  Zealand.  At  the 
same  time,  as  the  vessels  were  registered  in  New  2Lealand,  and  as  the 
regulation  of  minimum  wages  is  a  legitimate  part  of  merchant  shippii^ 
legislation,  the  decision  of  the  Court  would  in  my  opinion  have  been  correct 
under  s.  735  of  the  Merchant  Shipping  Act,  1894. 

View  of  the  Commonwaalfh  Oovenunent— The  view  uken  as  to  the 
extra-territorial  effect  of  colonial  legislation  by  the  Government  of  the 
Commonwealth  of  Australia'  is  much  less  pronounced  than  that  expressed 
by  the  New  Zealand  Supreme  Court  Mr.  Garran's  opinion,*  which  has 
been  accepted  by  the  Government  of  the  Commonwealth,  states  that  there 
may  be  cases  in  which  it  is  necessary  for  the  peace,  order,  and  good 
government  of  a  Colony  that  it  should  be  able  to  pass  a  law  to  operate 
extra-territorially,  and  that  the  giant  by  the  Imperial  Parliament  of  plenary 
legislative  power  for  the  purpose  of  such  peace,  order,  and  good  govern- 
ment is  wide  enough  to  sanction  extra-territorial  operation  in  such  cases. 
No  evidence  is  adduced  in  support  of  this  assertion,  which  is,  however,  in 
keeping  with  the  decision  of  the  Privy  Council  in  the  cases  of  Cain  and 
Gilhula.  But  it  may  be  as  well  to  point  out  a  slight  error  in  Mr.  Ganan's 
memorandum,  in  which  he  states  that  the  limitation  within  die  territorial 
limits  of  the  Colony  of  the  effect  of  colonial  legislation  is  nowhere  ex- 
pressed in  any  colonial  Constitution.  It  is  suffident  to  remark  that  the 
Constitution  Acts  of  New  South  Wales,  Victoria,  and  Queensland  expressly 
refer  to  legislation  within  the  State. 

The  Doetrina  of  a  Ckmtiniiing  Act— On  the  other  hand,  it  must  be 
admitted  that  of  late  a  serious  inroad  has  been  made  on  the  doctrine  of 
the  territorial  limiution  of  colonial  l^slation  by  the  doctrine  laid  down 
by  the  Privy  Council  in  the  case  of  the  Peninsular  and  Oriented  Steam 
Nairigation  Company  v.  Kingston^  decided  in  1903.^  In  that  case  the 
question  which  arose  was  the  validity  of  a  clause  in  the  Australian 
Customs  Act,  which  provided  a  penalty  for  breaking  the  seals  of  stores 
on  which  duty  had  not  been  paid.  The  Peninsular  and  Oriental  Com- 
pany gave  instructions  to  their  masters  to  break  the  seals  and  make  use 
of   the   stores  while  beyond  territorial  waters,  and  they  contested  that 

'  A  colonial  naturalised  person  wookl  similarly  not  fall  under  the  Foretfn  Jurisdictkik 
Act,  1890,  nor  under  the  Acts  enumerated  in  Kenny's  Cn'mwmi  Lmm^  p.  413,  a.  I,  m* 
in  ParL  Pap,  Cd.  3524,  p.  14a. 

<  Similarly  the  Prime  Minister  of  New  Zealand,  at  the  Merchant  Shipping  Conisreaoa 
pf  1907,  did  not  quote  the  judgment  of  the  Supreme  Court  as  correct 

•  Pari  Pap.  Cd.  3023,  p.  61.  *  [>903]  A.C  471, 
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as  the  (^ence  was  committed  beyond  the  jurisdiction  of  the  Common- 
wealth, it  could  not  be  punished  in  any  Commonwealth  Court.  It  was 
held  in  eflfect  by  the  Privy  Council  that  if  a  vessel  entered  any  Australian 
port  with  a  seal  broken,  that  seal  having  been  put  on  in  an  Australian 
port  and  afterwards  broken  whilst  at  sea,  an  offence  had  been  committed 
which  could  be  punished  by  the  Australian  Courts.  It  is  thus  possible, 
it  wcnild  seem,  practically  to  evade  restriction  of  the  legislative  effect 
of  colonial  enactments  by  making  the  offence  not  one  committed  out- 
side, but  one  committed  by  entering  or  being  in  the  Colony  after  having 
committed  an  offence  outside.  It  is  difficult  to  deny,  for  example,  that  if 
a  law  were  made  by  New  Zealand  making  it  a  criminal  offence  for  any 
man  to  be  in  New  Zealand  territory  who  had  fought  a  duel  outside,  in 
view  of  the  decision  of  the  Privy  Council  in  the  case  of  the  Peninsular  and 
Oriental  Steam  Navigation  Company^  the  law  must  be  held  to  be  valid, 
and  advantage  has  been  taken  of  this  case  by  the  Government  of  the 
Commonwealth  with  reference  to  clause  285  of  the  Commonwealth 
Navigation  Bill.  That  clause  provides  that  no  deduction  shall  be  made 
from  the  wages  of  any  seamen  earned  out  of  Australia,  nor  shall  any  seaman 
be  paid  a  lesser  rate  of  wages  outside  Australia  than  is  usual  in  voyages 
of  a  similar  nature,  by  reason  of  his  being  entitled  to  a  higher  rate  of 
wages  while  the  ship  on  which  he  serves  is  engaged  on  the  coasting  trade. 
It  is  thus  intended  to  secure  that  men  engaged  on  vessels  while  coasting 
shall  obtain  Australian  rate  of  wages.  But  on  exception  being  taken  to 
tiie  provisions  of  s.  285,  it  is  now  proposed  by  the  Government  of  the 
Commonwealth  to  alter  the  form  of  the  clause  so  as  to  provide  that  the 
provisions  of  the  Act  as  to  wages  shall  not  be  deemed  to  have  been 
complied  with  on  the  coast  if  deductions  are  made  out  of  Australia  by 
reason  of  the  hi^er  rate  of  wages  having  been  paid  in  Australia,  and 
as  the  Board  of  Trade  have  acquiesced  in  the  proposal,  which  ^may  be 
defended  on  the  ground  that  it  may  be  necessary  to  enable  the  provisions 
of  the  Act  as  to  wages  in  the  coasting  trade  which  are  intra  vires  being 
carried  into  effect,  it  may  be  taken  that  practically  the  clauses  cannot  be 
open  to  serious  objection.  At  the  same  time  the  principle  is  one  of  a 
dangerous  character  and  could  easily  be  carried  to  excess. 

Hie  XfliMt  of  the  Ibroluuit  Shipping  Aet,  18M,  on  Dominion  Legis- 
lation.— (ii)  Assuming  the  general  limitation  of  colonial  legislation  to  the 
territorial  jurisdiction,  the  question  arises  to  what  extent  the  right  ot 
legislation  as  to  navigation  possessed  by  the  Colonies  exists  independently 
of  the  rights  expressly  conferred  in  the  Merchant  Shipping  Act,  1894.  The 
question  is  of  considerable  importance,  as  it  is  asserted  by  Mr.  Garran 
in  his  memorandum  on  the  Commonwealth  of  Australia  Merchant  Shipping 
Bill  ^  that  colonial  legblative  power  with  respect  to  navigation  and  shipping 
exists  independently  of  the  powers  conferred  by  the  Merchant  Shipping 
»  Pmrl.  Pop,  Cd.  3023,  pp.  60-62. 
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Act  of  1894,  and  this  view  has  expressly  been  asserted  by  the  GoTermnent 
of  the  Commonwealth  of  Australia,  which  has  pointed  out  that  the  power 
of  the  Commonwealth  Parliament  to  legislate  as  to  navigation  and  shipping 
is  founded  on  ss.  51(1)  and  98  of  the  Constitution  of  the  Commonwealth, 
and  is  quite  independent  of  the  very  limited  power  of  legidation  given  by 
s.  736  of  the  Merchant  Shipping  Act^ 

As  a  matter  of  fact,  the  power  to  legislate  for  merchant  shipping  which 
is  possessed  by  colonial  Parliaments  does  not  rest  on  any  sections  of 
the  Merchant  Shipping  Act,  1894,  and  so  far  we  may  agree  with  Mr. 
Garran  that  the  general  power  of  legislation  as  to  merchant  shipping  is 
not  derived  from  ss.  735  and  736  of  the  Merchant  Shipping  Act.  The 
legislative  power  of  a  Colony  extends  naturally  and  properly  to  legislate 
for  all  merchant  shipping  while  within  its  territorial  jurisdiction,  but  that 
power  can  only  be  exercised  subject  to  the  rule  which  affects  all  colonial 
legislation,  that  it  must  not  be  repugnant  to  an  Imperial  Act  extending 
to  the  Colony.  Such  an  Imperial  Act  is  the  Merchant  Shipping  Act.ci 
1894,  and  all  power  as  to  merchant  shipping  is  subject  to  the  express 
provisions  of  that  Act  As  regards  s.  735,  Mr.  Garran  admits  that  without 
that  section  the  legislature  of  a  Colony  could  not  repeal  any  clauses  of 
the  Act  of  1894  which  apply  to  a  Colony.  With  regard  to  Si  736,  Mr. 
Garran  finds  himself  in  difficulties^  On  the  whole  it  is  clearly  intended, 
he  says,  to  be  an  enabling,  not  a  restrictive,  clause,  to  grant  to  the  Colonies, 
subject  to  conditions,  certain  new  powers  of  legislation,  but  not  to  take 
away  any  existing  powers.  At  the  same  time  he  admits  that  it  is  not 
easy  to  see  what  new  powers  it  conferred.  The  clause  is  a  re-enactment 
of  s.  4  of  the  Merchant  Shipping  (Colonial)  Act,  1869,  ^bich  has  been 
quoted  above,  and  which  repealed  the  protective  clauses  of  the  old 
navigation  laws  as  they  applied  to  the  coasting  trade  of  British  possessions. 
The  main  object  of  the  Act  appears,  he  thinks,  to  be  to  enable  the 
Colonies  to  legislate  directly  as  to  the  vessels  in  which  their  coasting 
trade  should  be  carried  on.  At  the  same  time  he  feels  that  it  is  not  easy 
to  see  what  new  powers  it  conferred,  as  even  before  1869  a  Colony  in 
virtue  of  its  general  legislative  power  could  make  laws  to  regulate  its  coasting 
trade,  provided  that  such  laws  were  not  repugnant  to  any  Imperial  Act 
extending  to  the  Colony.  Holding  this  view  he  asks  how  the  substantive 
enactment  extended  their  powers.  It  can  hardly  be  contended,  he  says^ 
that  it  enables  a  Colony  to  pass  laws  repugnant  to  an  Imperial  Act 
extendipg  to  a  Colony.  It  may  perhaps  be  argued,  he  says,  as  was  sug- 
gested by  the  Imperial  Crown  law  officers  during  the  discussion  in  England 
of  the  Commonwealth  Constitution  Bill,'  that  it  gives  an  extra-territorial 
operation  to  the  laws  of  the  Colony,  but  this  is  not  es^ressed.  At  any 
rate  it  could  not  be  supposed  that  the  Imperial  Parliament  intended  to 

»  Pari.  Pap.  Cd.  4355. 

^  Cf.  Quick  &  Garran,  ConsHtuHon  oj  tfu  CommoMwealik,  p.  364. 
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make  a  sweeping  inroad  upon  the  legislative  powers  of  the  whole  of  the 
self-governing  Colonies  of  the  Empire. 

Objaetions  to  Mr.  Oairan't  View.— Mr.  Garran's  difficulties  are  natural, 
but,  on  his  theory,  insoluble.  As  a  matter  of  fiact,  before  1869  the  existence 
of  the  Imperial  Acts  embodying  the  Navigation  abolition  of  His  Majesty's 
Government  would  have  effectively  prevented  any  legislation  whatever  by 
a  Colony  as  to  its  coasting  trade.  The  repeal  of  those  restrictions  in 
1869  conferred  in  effect  a  very  new  and  real  power  on  a  Colony,  a  power 
which  goes  beyond  anything  which  its  general  legislative  autiiority  affords 
it,  and  which  in  fixct  confers  upon  a  Colony  an  authority  sufficient,  subject  to 
conditions,  to  over-ride  an  Imperial  provision  which  would  otherwise  extend 
to  vessels  in  the  coasting  trade.  The  meaning  of  s.  736  of  the  Act  of  1894 
would  be  quite  illusory  if  it  did  not  permit  the  colonial  legislature  to  over- 
ride Imperial  legislation  otherwise  apj^cable  to  vessels  in  the  coasting  trade. 
The  only  fair  interpretation  of  the  section,  the  one  adopted  by  His  Majesty's 
Government  in  the  dispatch  of  the  Secretary  of  State  for  the  Colonies  of 
November  29,  1907,^  is  to  recognise  that  the  Colonies  have  full  power  to 
regulate  their  coasting  trade,  whatever  may  be  the  general  Imperial  l^slation 
on  shipping  questions.  Moreover,  to  a  certain  extent  it  may  be  admitted 
that  9.  736  does  confer  extra-territorial  effect  on  colonial  legislation.  It 
is  unreasonable  to  suppose  that  if  a  vessel,  while  engaged  in  coasting  trade, 
leaves  the  territorial  waters  of  a  Colony,  that  vessel  can  be  said  to  have 
ceased  to  fall  under  the  regulations  made  by  the  Colony  for  the  coasting 
trade.  It  is  true  that  an  interpretation  of  the  Merchant  Shipping  Act 
which  involves  this  absurdity  was  put  forward  by  the  Australian  delegates  ' 
who  came  over  to  England  in  connection  with  the  Constitution  Act  in  1900, 
but  that  interpretation  was  merely  suggested  by  the  delegates,  and  was  not, 
in  fact,  given  as  their  deliberate  opinion,  and  His  Majesty's  Government, 
in  their  reply  of  March  29,  1900,*  to  the  memorandum  of  the  delegates, 
expressly  stated  that  the  power  of  the  Commonwealth  to  control  the  coasting 
trade  was  given  under  s.  736  of  the  Merchant  Shipping  Act,  1894,  which 
is  not  confined  n  its  operation  to  the  coasting  trade  while  in  territorial 
waters. 

The  powers  conferred  by  s.  736  ace  fresh  powers,  wide  and  important, 
far  surpassing  any  ordinary  legislative  power  which  a  colonial  Government 
possesses,  and  the  conditions  and  restrictions  laid  down  in  that  section  and 
quoted  above  are  signs  of  the  recognition  by  the  Imperial  Government  of 
the  importance  of  the  powers  thus  conferred  and  the  necessity  of  defining 
strictly  the  conditions  on  which  they  can  be  exercised.  As  it  stands,  s.  736 
requires,  before  any  merchant  shipping  legislation  affecting  the  coasting  trade 
can  take  effect,  the  formal  approval  of  His  Majesty's  Government  at  home, 
which  is  a  safeguard  that  no  legislation  affecting  a  vital  industry  of  the 

'  Pari  Pap,  Cd.  3891,  p.  7.  •  Ibid,  Cd.  158,  p.  15. 

*  Ibid,  p.  24.   Ct  also  Dicey,  Law  oftlu  CoHSiituUoH,  p.  99^  n.  i. 
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Empire  shall  be  passed  hastily  or  without  full  notice.  The  only  posstUe 
theory  on  which  the  Parliament  of  the  Commonwealth  can  be  exempted 
from  the  operation  of  s.  736  in  its  legislation  on  coasting  trade  is  that  the 
Commonwealth  of  Australia  Constitution  Act  of  1900  is  subsequent  in  date 
to  the  Merchant  Shipping  Act  of  1894,  and  that  it  implicitly  repeals,  as 
regards  the  Commonwealth,  the  Act  of  1894.  That  is  the  view  apparently 
suggested  in  the  loth  paragraph  of  Mr.  Deakin's  di^>atch  of  June  15, 
1908,^  but  it  is  sufficient  to  point  out  in  reply  that  there  is  nothing  in  the 
Constitution  Act  to  suggest  that  it  was  |m>pQsed  to  alter  or  affect  the 
Merchant  Shipping  Act  of  1894.  The  purpose  of  the  Constitution  Act  is 
to  effect  a  divisk)n  of  power  bkween  the  Federal  and  the  State  Parliaments* 
and  in  the  absence  oif  express  words  it  is  impossible  to  interpret  the  general 
powers  conferred  as  being  anything  in  excess  of  what  was  formerly  possessed 
by  the  State  Parliaments.  In  some  cases,  undoubtedly,  die  powers  conferred 
on  the  Parliament  by  s.  51  go  beyond  the  powas  possessed  by  any  State 
Government,  as,  for  example,  the  rig^t  to  legislate  for  fineries  beyond 
territorial  waters,  but  in  such  cases  the  extension  of  power  is  made  by 
precise  and  unmistakable  language.  The  same  principle,  in  feet,  must  be 
allied  as  was  applied  to  the  position  under  the  Constitution  Act  of  Canada, 
under  which,  by  ss.  91  and  92,  certain  exclusive  powers  were  given  to  the 
Parliaments  of  Canada  and  of  the  Provinces.  It  was  for  a  time  argued  ia 
Canadian  Courts  that  those  powers  excluded  Illation  by  the  In^imal 
Parliament  itself,  but  it  has  finally  been  decided  that  the  reference  to  the 
word  "  exclusive  "  is  to  the  powers  of  the  Provinces.*  There  have  indeed 
been  efforts  in  Canada  to  establish  the  doctrine  that  the  Constitution 
Act  enaUes  the  Pariiament  to  repeal  Imperial  Acts  ap^caUe  to  Canada, 
but  the  arguments  adduced  are  merdy  sentimental  and  do  not  deserve  serious 
consideration.  As  regards  Australia  the  case  is  determined  by  the  discussiona 
between  Mr.  Chamberlain  and  the  delegates  in  1900,'  when  it  was  made 
clear  that  the  Colonial  Laws  Validity  Act,  1865,  must  apply  to  the  Common* 
wealth,  and  when  that  position  was  readily  accepted  by  the  delegates.  L^;ally 
it  is  impossible  to  doubt  the  position,  and  it  is  surprising  that  Prod 
Harrison  Moore  should  have  expressed  any  doubt  on  the  subject.  The 
doctrine  of  implicit  repeal  is  a  dangerous  one  and  is  not  favoured  by  the 
English  Courts. 

Extent  of  AppUoatkm  of  tlio  Aet  of  1881— If  we  accept,  as  I 
think  we  must,  the  £ict  that  the  Act  of  1894  at  once  extends  and 
limits  the  sphere  of  colonial  authority  in  merchant  shipping  legislation, 
there  remains  the  very  important  question  of  the  exact  e^rtent  of  such 
limitation,  which  raises  the  problem  as  to  how  far  the  provisions  of  the 

>  Pari  Pi^.  Cd.  4ZSS* 

*  Cf.  Lefroy,  LtgislaUvi  Powir  in  Canada,  pp.  ao8  seq, ;  Moore,  CommoKtHoitk  oj 
Attstralia,  pp.  167  seq. ;  Quick  &  Gairan,  op,  at,  pp.  347  <«f . 

•  Set  Pari.  Pap.  Cd,  158,  pp.  15,  23, 48. 
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Merchant  Shipping  Act,  1894,  apply  to  the  Colonies.  On  this  point  also 
Mr.  Garran^  is  hopelessly  at  variance  with  the  view  of  the  Board  of  Trade 
as  expressed  in  Aax  solicitor's  memorandom  of  October  14,  1904;'  the 
latter  adopts  the  principle  that  the  Merchant  Shipping  Act  is  intended  to 
be  a  more  or  less  comfdete  code  of  merchant  shipping  legislation  for  all 
British  shipping,  while  the  former  considers  it  merely  as  an  Act  which  in 
certain  specified  details  applies  to  the  Colonies,  but  generally  has  no  such 
application. 

Here,  again,  Mr.  Garran's  views  appear  to  be  rather  forced.  It  is  obvious 
that  the  Merchant  Shipping  Act  must  apply  to  all  British  vessels  when 
abroad  and  when  on  the  high  seas.  Mr.  Garran  would  hardly  agree  that 
the  Act  did  not  apply,  for  example,  in  France  or  German  New  Guinea. 
But  if  that  is  the  case  the  conclusion  would  appear  natural  that  the  Act 
mi^iUes  also  in  the  waters  of  a  Colony,  and  if  it  does  so  ai^ly,  then, 
and  indeed  then  only,  have  ss.  735  and  736  of  the  Act  full  force.  These 
sections,  it  appears,  in  effect  assert  that  the  Act  applies  everywhere,  and 
then  mitigate  that  effect  so  &r  as  is  desirable  by  allowing  colonial  Parlia- 
ments to  legislate  for  all  registered  vesseb  and  for  the  coasting  trade,  even 
to  the  extent  of  altering  the  Impaial  Act  itself.  Read  in  this  light,  the 
objection  taken  by  Mr.  Garran  to  the  ikct  that  the  Act  frequently  does 
not  say  that  it  is  of  worid-wide  a];^lication  loses  its  force.  After  all,  a 
Metcfaant  Shipping  Act  which  was  merely  confined  to  territorial  waters  would 
be  an  Act  of  little  value.  The  Act  from  its  very  nature  must  be  world-wide 
except  when  specially  restricted  in  operation. 

AppUeation  of  Parts  I.  and  XL— As  a  matter  of  &ct  Part  I.  of  the 
Merchant  Shifting  Act  is  admitted  by  Mr.  Garran  to  apply  to  the 
Commonwealth.  Part  II.,  as  to  masters  and  seamen,  ej^ressly  extends 
by  ss.  a6o  and  a6i  to  all  British  vessels  r^iistered  in  the  United  Kingdom, 
while  certain  provisions  extend  to  vessels  rq;istered  elsewhere,  and  a 
special  power  is  given  to  colonial  l^slatures  to  extend  any  provisions 
which  do  not  automatically  apply  to  any  vessels  registered  at,  trading  with, 
or  being  at  any  port  in  the  Colony,  such  provisions  then  having  the  same 
effect  as  if  enacted  in  the  Imperial  Act 

On  the  other  hand  Mr.  Garran  is  clearly  right  in  concluding  that  no 
inference  as  to  the  existence  of  any  restrictions  on  colonial  legislation  can  be 
drawn  from  this  section.  It  has  a  definite  purpose  in  givingextra-territorial  effect 
lo  colonial  laws,  and  without  doubt  the  colonial  l^slature  could  without 
any  express  authority  have  legislated  for  any  vessel  which  does  not  fisdl  under 
the  provisions  of  this  part  by  virtue  of  ss.  260  and  261,  but  sudi  legislation 
would,  of  course,  have  been  merely  territorial. 

AppUoatUm  of  Farts  IIL  and  V. — ^As  r^^ds  the  very  important 
Part  III.  of  the  Act  relating  to  steamships  and  surveys,  etc.,  neither  Mr. 
Cunliffe  nor  Mr.  Garran  seems  to  be  convincing.  The  former  considers 
"  Pari.  Pmp.  Cd.  3023,  pp.  59-62.  «  /M.  Cd.  2483,  pp.  56-63. 
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that  legislation  as  to  surveys  can  only  be  passed  by  a  Colony  as  regards 
registered  vessels,  but  that  is  to  ignore  the  provisions  g(  s.  736  as  to 
coasting  trade.  The  latter  argues  that  the  colonial  legislatures  can  add  to 
the  conditions  laid  down  by  the  Imperial  Parliament,  provided  that  such 
additions  are  not  inconsistent  with  the  Imperial  enactment  Technically 
this  is  doubtless  correct,  but  it  is  practically  difScult  to  decide  precisely 
what  additions  would  not  be  in  substantial  disagreement  with  the  Act 
This  view  of  Mr.  Garran's,  however,  is  of  special  importance  in  the  light  of 
his  opinion  that  Part  V.  of  the  Act,  which  deals  with  danger  signals,  safety 
appliances,  and  adjustment  of  compasses  is  not  in  force  in  the  Colonies.  For 
the  chief  difficulty  in  reconciling  the  views  of  the  Imperial  Government,  the 
shipowners,  and  the  Commonwealth  Government  rises  out  of  these  provisions. 
The  Bill  before  the  Commonwealth  Paiiiament  assumes  that  the  Parliament 
has  power  to  legislate  as  to  surveys,  as  to  safety  appliances,  and  as  to 
adjustment  of  compasses  so  as  to  overrule  the  provisions  of  the  Merchant 
Shipping  Act,  even  though  the  ships  to  which  the  legislation  so  to  be  a^^lied 
are  merely  over-seas  vessels  and  do  not  take  any  part  in  the  coasting  trade. 
The  shipowners  ^  contend  that  if  on  these  matters  they  satisfy  the  rules  of 
the  Board  of  Trade  under  the  Imperial  Act,  they  should  be  exen^t  from 
further  legislation,  while  of  course  diey  have  no  objection  to  any  provisions 
to  secure  the  carrying  out  oi  the  Merchant  Shipping  Acts.  This  they  deem 
to  be  proper  m  all  cases  of  vessels  trading  between  England  and  Aurttalia, 
whether  or  not  they  coast  in  Australian  waters.  The  Imperial  Government 
draws  a  line  between  vessels 'which  coast  and  those  which  do  not,  and  ia 
the  latter  case  alone  consider  that  the  fulfilment  of  the  Imperial  requirements 
is  aU  that  is  necessary. 

The  difficulties  of  Mr.  Garran's  position  become  very  clear  on  con- 
sideration of  s.  457  of  the  Act,  which  lays  a  penalty  on  sending  a  British 
ship  to  sea  in  an  unseaworthy  condition.  This  section  is  expressed  in  the 
same  form  as  the  other  clauses  in  Part  V.,  and  it  is  only  on  the  restriction 
on  the  right  of  taking  action  under  the  clause,  where  it  is  provided  that  the 
consent  of  the  Governor  of  a  British  Possession  is  required,  that  any  reference 
to  the  Colonies  appears ;  the  fact  being  that  the  whole  part  is  general  except 
when  the  language  of  the  clause  refers  definitely  to  a  port  in  the  United 
Kingdom.  It  may  be  added,  too,  that  if  the  theory  of  the  Commonwealth 
Government  were  correct,  the  British  ship  in  any  Colonies  would  be  exempt 
from  all  legislation,  as  many  Colonies  have  passed  little  legislation  on  the 
subject,  being  content  to  rely  on  the  Imperial  Act  The  Commonwealth  Bill 
on  this  point  is  frankly  ti/tra  vireSy  for  it  confers  in  all  cases  on  the  Minister 
and  not  on  the  Governor  the  power  to  allow  a  prosecution,^  a  distinction 
decidedly  important,  as  the  Governor  on  a  matter  of  Imperial  interest  is 

»  Cf.  their  views.  Park  Pap.  Cd.  3567,  pp.  169,  170,  with  Sir  W.  Lyne't  reply,  ibid. 
pp.  171,  172. 

'  So  the  New  Zealand  Act,  Na  96  of  1903  (Consolidated  Statutes,  No.  178X  s.  214(3). 
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not  bound  to  act  on  ministerial  advice.  The  Bill  can  only  be  justified  so  for 
as  it  relates  to  coasting  vessels  and  vessels  r^stered  in  Australia,  and  this 
point  alone  is  sufficient  to  disprove  the  theory  adopted  by  Mr.  Deakin  ^  that 
in  no  point  does  the  Bill  repeal  or  vary  any  part  of  an  Imperial  Act 
applicable  to  the  Commonwealth. 

AppUeation  of  Parti  TI,  YIU,  and  XL— Parts  IV.  and  VII.  of  the  Act, 
dealing  with  fishing  boats  and  delivery  of  goods,  do  not  apply  to  the  Colonies, 
while  Part  VI.  is  especially  applied  by  the  wording  of  ss.  465  and  478,  the 
former  of  which  Mr.  Garran  has  apparently  overlooked.  Part  VIII.,  as  to 
the  liability  of  shipowners,  is  expressly  extended  to  the  Dominions  by  s.  509, 
Part  IX.,  as  to  wreck  and  nlvage,  is  mainly  applicable  to  the  United 
Kingdom,  but  s.  523  ascribes  to  the  Crown  all  wreck,  wherever  found,  and  by 
the  Civil  List  Acts  the  proceeds  should  be  paid  to  the  Imperial  Exchequer. 
They  have,  however,  been  surrendered  by  Imperial  Acts,'  in  the  case  of  New 
South  Wales,  Victoria,  and  Queensland,  and  are  not,  in  fact,  received  from  the 
other  States,  so  that  the  appropriation  of  the  proceeds  by  the  Commonwealth 
Bill  is  open  to  no  reasonable  objection,  though  legally  it  would  seem  to 
be  uitra  vires.  But  the  appropriation  has  already  been  made  by  New 
Zealand,*  and  the  old  reservation  is  no  more  than  an  accident  Part  X., 
as  to  pitotage,  only  applies  to  the  United  Kingdom,  leaving  a  free  field  for 
local  legislation.  Part  XII.  deals  with  the  Mercantile  Marine  Fund,  while 
Part  XIII.  as  to  legal  proceedings  admittedly  extends  to  the  Colonies. 

Applieatioii  of  Part  ZI.— On  Part  XL,  as  to  lighthouses,  there  is 
again  a  difference  of  opinion.  Mr.  Garran  characterises  "as  an  extra- 
ordinary inroad  upon  colonial  powers  of  self-government"  the  statement 
of  Mr.  Cunliffe  that  ss.  670-75  restrict  the  power  of  colonial  legislatures 
to  raise  light  dues,  and  the  New  Zealand  Act^  ignores  these  provisions. 
But  there  is  some  misunderstanding  about  this:  the  purpose  of  the  Act 
is  to  ensure  the  payment  of  the  dues  by  vessels  which  never  come  into 
the  jurisdiction  of  a  Colony,  and  if  a  Colony  relies  on  local  legislation, 
she  cannot  enforce  payment  save  on  vessels  which  actually  call  at  the 
ports.  In  such  cases  the  dues  can,  I  think,  legally  be  levied ;  the  Colony 
in  effect  says  that  if  you  trade  with  our  ports  you  must  pay  for  conveni- 
ences like  lights,  and  so  far  I  agree  widi  Mr.  Garran  that  it  is  impossible 
to  restrict  the  right  of  a  Colony  to  collect  dues  on  its  own  authority. 

Applieatton  of  Part  ZIV.— Finally,  Mr.  Garran  denies  that  s.  713,  in 
Part  XrV.,  which  is  supplemental,  ascribing  to  the  Board  of  Trade  the 
general  superintendence  of  merchant  shipping  and  seamen,  can  i^ply  to 

>  PmrL  fmp.  Cd.  4355.  p.  7- 

<  See  18  &  19  Vict.  c.  54  (New  South  Wales),  c.  55  (Victoria),  and  the  Queensland 
Letters  Patent  of  June  6, 1859,  confirmed  by  24  &  25  Vict.  c.  44,  s.  3. 

*  Act  No.  96  of  1903,  s.  264. 

*  No.  96  of  1903,  is.  287-290.  The  effect  of  these  sections  is  strictly  limited  to 
vessels  which  actnally  call  on  business  at  New  Zealand  ports. 
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the  Colonies.  But  that  denial  is  certainly  wrong,  as  it  ign<»es  provisions 
like  that  of  s.  465  as  to  the  power  of  the  Board  to  order  shipping  inqntries 
in  any  place,  of  s.  474  as  to  the  return  of  a  cancelled  certificate,  of  s.  672 
as  to  colonial  light  dues,  and  of  the  first  part  of  the  Act  as  to  registration, 
in  all  of  which  matters  the  Board  appears  as  a  general  supervising  authority. 
The  practical  xesult  of  Mr.  Garran's  view  is  seen  in  the  determination  of 
the  Commonwealth  Government  to  keep  in  the  Bill  a  clause  prohibitii^ 
the  use  in  Australia  of  a  certificate  cancelled  in  the  Commonwealth  and  then 
re-issued  by  the  Board  of  Trade.^ 

Besides  these  theoretical  aiguments,  there  have  been  mged,  notably 
by  Sir  William  Lyne  at  the  Navigation  Conference  of  1907,'  the  aigument 
that  legislation  beyond  the  limits  now  urged  by  His  Majesty's  Government 
has  been  sanctioned  by  the  Secretary  of  State.  The  argument,  however, 
is  erroneous :  it  is  true  that  there  are  many  clauses  in  colonial  Acts  un* 
doubtedly  ultra  viresf  but  the  policy  of  the  Imperial  Government  decUnes 
to  disallow  an  Act  merely  because  part  of  its  provisions  are  Hiira  virts^ 
and  that  position  has  been  apfuroved  by  both  the  late  Prime  Minister*  of 
New  Zealand  with  special  reference  to  shipping  legislation  and  generally 
by  the  High  Court  of  Australia.*  The  Act  may  be  so  administered  as 
to  lead  to  no  illegality,  even  technical,  and  the  inconvenience  of  disallowing 
an  important  Act  is  almost  prohibitive. 

Satiiability  of  Maintimanoa  of  Iiisting  Position.— Even,  however, 
if  we  accept  the  position  of  the  Imperial  Government  as  legally  sound, 
it  may  be  argued  that  the  matter  is  not  one  of  law  but  poUcy*  and  diat 
the  law  should  be  altered  if  it  interferes  with  colonial  legislation.  The 
reply  to  this  argument  is  that  the  law  permits  to  the  Cokmies  a  very 
wide  range  of  legislative  activity.  Such  important  questions  as  those  of 
pilotage,  conditions  of  caririage,  wreck  and  salvage,  fishing-boats,  are  open 
for  any  action  they  desire  to  take;  on  other  topics  such  as  the  rdatioD 
of  master  and  man,  surveys,  life-saving  appliances,  compasses,  etc.,  they 
have  legislative  power  in  full  as  to  all  coasting  vessels  and  all  veaseb 
registered  in  the  Colonies,  and  all  foreign  vessels  in  territorial  waters,  while 
they  can  re-enact  any  provisions  of  the  Imperial  Act  they  think  fit  The 
one  claim  made  by  the  Imperial  Government  is  that  vessds  which  da 
not  coast  should,  if  registered  in  the  United  Kingdom,  be  deemed  satisfiidory 
if  they  obey  the  laws  in  force  in  the  United  Kingdom,  and,  since  it  is 
recognised  that  every  Colony  has  full  power  to  detain  an  unsafe  vessel 
under  the  Imperial  Act,  it  can  hardly  be  held  that  the  claim  is  unreasonable. 

^  Clause  369  of  th«  AustralUn  BUI  aa  (it  stands  is  general  in  its  ^ypUcation,  and 
so  is  uUra  vir99  as  regards  vesseb  not  covered  by  ss.  735  and  736  of  the  Merchant 
Shipping  Act,  1894.    Cf.  Pmrl,  Pttp.  Cd.  43S5i  PP.  23»  ^ 

'  Pari  Pmp,  Cd.  3567,  p.  62,  where  also  wiU  be  found  my  reply. 

*  See  «^.  Pttri.  Pap.  Cd.  3483,  pp.  1, 6^  etc 

^lbid.^.\.  •  I  C.L.R.,  117,  III 
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In  the  case  of  a  foreign  vessel  no  more  can  well  be  insisted  upon  without 
serious  risk  of  diplomatic  friction. 

The  situation  is  unsettled,  and  in  all  probability  some  illogical  but 
convenient  compromise  will  end  the  immediate  difficulty.  But  the  question 
illustrates  very  effectively  the  great  difficulties  of  the  present  Imperial 
constitation,  when  no  federal  authority  exists,  and  the  Dominions  have 
begun  to  question  the  authority  of  the  Imperial  Parliament  to  pass  enact- 
ments applicable  to  the  Emigre  as  a  whole,  for  that  in  effect  is  the  spirit 
which  produces  the  ingenious  but  unconvincing  attempt  of  the  Law  Officer 
of  the  Commonwealth  to  prove  that  the  Imperial  Shipping  Code  has  scarcely 
anything  to  do  with  the  Colonies. 

The  Vew  Zetluid  Aet  of  1908. — In  conclusion  three  points  must  be 
briefly  mentioned.  The  first  is  the  New  Zealand  Act,  No.  96  of  1903, 
which,  assented  to  in  1905  and  consolidated  in  1908,  forms  the  most 
advanced  piece  of  colonial  merchant  shipping  legislation  in  existence. 
Most  significant  perhaps  are  the  provisions  regulating  the  intercolonial 
trade,^  and  it  appears  from  later  dispatches  that  the  Dominion  Government 
still  propose  to  maintain  this  poHcy.  Yet  it  can  hardly  be  doubted  that 
the  legislatibn  is  uUra  vires  despite  the  defence  of  it  by  the  Chief  Justice 
cited  above.  At  die  same  time  it  must  be  noted  that  s.  3(2)  of  the  Act 
expressly  provides  that  the  Act  is  to  be  so  construed  as  not  to  exceed  the 
legislative  powers  conferred  on  the  General  Assembly  by  the  Constitution  Act, 
so  diat  strictly  speaking  the  Act  is  not  ultra  vires f  as  under  this  rule  the 
intercolonial  clauses  must  refer  only  to  registered  vessels.  But  the  form  of 
legislation  is  most  unsatisfactory. 

Hit  Keaaing  of  Coasting.— Secondly,  it  has  been  assumed  above  that 
coasting  has  the  sense  ascribed  to  it  in  the  ninth  resolution  of  the  Conference 
of  1907,'  and  includes  the  trade  done  by  a  vessel  which,  coming  from,  say, 
England,  picks  up  passengers  or  cargo  at  one  part  of  the  Colony  and  puts 
them  down  at  another.  This  view  seems  to  me  the  only  reasonable 
interpretation  of  the  word,  but  it  is  fair  to  say  that  exception  has  been  taken 
to  this  view  by  both  the  Solicitor  to  the  Board  of  Trade  in  1898,*  and  by  the 
shipowners  in  1907.^  But  while  no  doubt  a  vessel  sailing  from  England  and 
only  incidentally  trading  on  the  coast  in  Australia  can  hardly  be  said  to  be 
a  coasting  vessel,  the  power  given  by  s.  736  of  the  Merchant  Shipping 
Act,  1894,  is  to  regulate  the  coasting  trade,  and  any  vessel  which  trades 
from  port  to  port  must  be  said  while  doing  so  to  be  in  the  coasting  trade. 
Nor  is  it  possible  to  deny  the  force  of  the  complaints  of  local  vessels  against 
competitors  from  without  who  can  use  Lascars  and  pay  lower  wages,  even 
although  there  is  some  weight  in  the  counter-argument  that  to  demand 
the  payment  of  Australian  rates  of  wages  is  unreasonable  as  r^ards  the 
whole  crew,  since  only  part  of  it  is  needed  for  the  coasting  trade. 

»  Sec  PmrL  Pt^.  Cd.  2483,  pp.  36,  37,  38,  42,  etc,  and  Cd.  4355,  pp.  l8, 19. 

«  JbkL  Cd.  3567,  p.  V.  «  Ibid.  Cd.  2483,  p.  7.  *  IM.  Cd.  3567,  p.  78. 
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SeotioA  5  of  fhe  Commonwatlfh  Conftltatioii  Aet.— Thirdly,  it  wiQ 
be  noted  that  no  reference  has  been  made  in  this  discussion  to 
s.  5  of  the  Commonwealth  Constitution  Act,  1900.  That  section  is 
a  remarkable  one  and  puts  in  force  on  all  British  vessels,  save  ships  of 
war,  ''whose  first  port  of  clearance  and  whose  port  of  destination  are  in 
the  Commonweal^,**  the  laws  of  the  Commonwealth.  Messrs.  Quick  and 
Garran^  have  explained  the  enactment  on  the  lines  suggested  by  the 
Commonwealth  Constitution  delegates  in  1900,'  and  think  that  it  is  required 
to  extend  to  vessels  beyond  the  three-mile  limit  the  navigation  laws  of  the 
Colony.  But  this  is  a  very  inadequate  account  of  the  section,  for,  as  shown 
above,  all  coasting  vessels  and  all  Australian  r^;istered  vessels  fall  under 
the  Commonwealth  navigation  laws  without  reference  to  s.  5  of  the  Con- 
stitution Act  The  section  applies  to  all  laws  and  creates  an  Australian  vessel 
of  the  type  postulated  for  New  Zealand  by  the  Chief  Justice,  a  vessel  on  which 
all  the  enactments  of  the  Commonwealth  apply.  But  this  point  is  irrelevant 
to  our  purpose,  and  it  must  suffice  merely  to  point  out  that  it  is  impossible  to 
say  what  ships  fall  under  the  law,  for  what  does  "  first  port  of  clearance  "  and 
what  does  "destination"  mean?  Does  the  section  apply  only  to  vessels 
which  merely  trade  on  the  Australian  coast,  or  also  to  vessels  which  take 
voyages  to  Fiji  and  the  Western  Pacific  or  to  New  Zealand  ?  Nobody  will  know 
until  the  Privy  Council  or  High  Court  decides.'  Moreover,  what  a  curious 
position  is  set  up,  for  the  vessel  will  in  all  matters  where  there  is  no 
Commonwealth  legislation  continue,  when  out  of  territorial  waters,  under 
English  law,  and  in  particular  under  the  English  criminal  law!  More 
curious  still,  however,  is  the  reasoning  by  which  the  delegates^  in  1900 
supported  the  c)ause,  for  they  argued  that  one  of  its  merits  was  that  it 
avoided  a  change  from  one  State  law  to  another  as  the  vessel  passed  from 
the  territorial  waters  of  one  State  to  those  of  another,  ignoring  the  fact  that 
in  the  territorial  waters  the  Commonwealth  law  would  without  this  clause 
equally  apply  and  equally  over-ride  the  State  law,  while  in  all  matters  of 
exclusive  State  legislative  competence  the  old  change  of  laws  remains. 
Apparently  the  delegates  had  a  vague  idea  that  the  clause  puts  the  ships 
under  the  complete  legislative  control  of  the  Commonwealth,  whereas  it 
merely  places  them  under  the  control  of  the  Commonwealth  so  £Eur  as  it  can 
l^islate — a  very  different  matter. 

>  Op,  at  p.  361.  *  Pari.  Pap.  Cd.  158,  p.  15. 

'  Since  this  was  written,  the  High  Court's  decision  as  to  the  meaning  of  the 
section  in  the  case  Mirtkanf  Sfrvic*  GmU  nf  Australasia  r,  Archibald  Currie  6*  Co. 
Propriikuy  LimiUd,  5  C.L.R.  737,  has  been  reported. 

*  ParL  Pap,  Cd.  158,  p.  16.     The  Imperial  Government  seem  to  have  taken  the 
alignment  seriously. 
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VII.   Vice. 

Part  II. 

(Conthmed /worn  No.  XVII.  p,  92). 
[Contributed  by  Michael  H.  Rafferty,  Esq.] 

The  substance  of  the  De  Constantia  Jurisprudential  the  sequel  to  the  De 
Uno^  is  incoq>orated  in  the  Sdenza  nuova.  It  will  therefore  be  sufficient 
and  convenient  to  refer  to  it  incidentally  in  speaking  of  the  latter  work. 
Our  remarks  will  be  confined  to  a  succinct  statement  of  the  general 
scope  of  Vico's  principal  treatise  and  of  some  of  the  more  important  questions 
arising  out  of  it. 

The  JVew  Science  is  an  extremely  difficult  book  to  analyse.  Encumbered 
with  strange  and  often  grotesque  illustrations  of  historical  doctrines, 
uncouth  in  language,  eccentric  in  turns  of  thought,  and,  in  most  editions, 
badly  printed,  the  fnagnum  opus  of  Vico  (resents  an  aspect  so  forbidding 
that  nothing  less  than  originality  of  the  highest  order  can  explain  its  survival 
and  frequent  republication.  Its  formal  defects  are  attributable,  in  part,  to 
the  speed  with  which  Vico  wrote — he  prepared  the  second  edition  in  four 
months — and  in  part  also  to  his  disregard  for  purity  of  language.  In  many 
letters  are  found  expressions  of  his  contempt  for  lexicons  and  current  works 
of  reference.  His  method  seems  to  have  been  to  meditate  long  and  carefully 
aiul  then  to  hurriedly  commit  the  result  to  paper,  under  the  pressure  of 
an  intellectual  fervour  which  a  contemporary  describes  as  akin  to  the  furor 
poeticus.  Corrections,  when  he  made  them,  related  invariably  to  the  sub- 
stance of  his  work,  and  rendered  it  more  obscure  than  before. 

In  spite  of  the  scholastic  stamp  of  Vico's  philosophy,  some  of  his  modern 
admirers  have  claimed  him  to  be  a  positivist  Professor  de  Luca,  in  his 
Dinandca  deUe  Forze  sociaii^  has  a  chapter  entitled  ^'  Vico  e  Comte,**  and 
an  introduction  to  a  recent  reprint  of  the  Saenxa  nuova  is  devoted  to 
showing  its  persistent  positivism.  The  points  in  which  our  author  is  sup 
posed  to  betray  his  positivist  tendencies  might  be  more  aptly  indicated  as 
proof  of  the  modernity  of  his  temper,  jprominent  among  them  is  his 
historical  scepticism,  which  raised  a  storm  of  protest  among  his  contem- 
poraries. Although  Vico  had  found  the  methodic  doubt  of  Descartes 
repugnant,  and  had  devoted  a  considerable  part  of  his  dialectical  skill  to 
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showing  its  absurdity  in  philosophy,  in  his  historical  studies  the  prdiminaiy 
rejection  of  traditional  beliefe  is  so  absolute  that  he  might  be  thought  a 
disciple  of  the  French  {^ilosopher.  No  writer  prior  to  Vico  had  attempted 
to  question  the  general  credibility  of  early  history  and  tradition  to  an  extent 
at  all  comparable  with  that  to  which  he  went  in  the  Sciensa  nucva.  There 
had,  of  course,  been  critical  treatises  on  special  documents  or  dealing  with 
the  traditions  of  particular  nations* 

The  Dtclamatio  of  Lorenzo  Valla  successfully  exposed  the  forgery 
of  Constantine's  donation.  The  efforts  of  Gerard  Jan  Vossius  and  Pico 
della  Mirandola  to  unite  in  a  harmonious  design  Christianity  and  the  febles 
of  classical  antiquity  may,  perhaps,  imply  an  intelligent  distrust  in  the 
surface  meaning  of  history.  Later,  Heinrich  Loriti  began  a  series  of  attacks 
on  the  accepted  accounts  of  early  Rome  which  the  Dutch  historians  of  the 
seventeenth  century  vigorously  continued.  But  the  radical  criticism  of  Vico 
went  much  further.  The  result  of  his  views  was  to  sweep  away  the  entire  body 
of  traditions  which  had  been  accepted  as  the  true  accoimt  of  human  affairs 
anterior  to  the  Peloponnesian  and  the  second  Punic  Wars.  "  Thucydides," 
he  says,  "  informs  us  that,  up  to  his  fiUher's  time,  the  Greeks  knew  nothing 
about  their  own  past  What  then  could  they  know  of  the  past  kA  the 
Barbarians,  they  who,  alone,  have  made  it  known  to  us,  and  what  diaH 
we  think  of  the  past  of  the  Romans,  a  people  wholly  preoccupied  with 
agriculture  and  war,  when  Thucydides  makes  us  this  confession  in  the  name 
of  the  Greeks  who  so  early  became  philosophers." 

''  Livy,"  he  adds,  declares  that  after  the  second  Punic  War,  "  he  will  write 
Roman  history  with  greater  certainty,"  but  even  then  that  historian  is  in  doubt 
as  to  many  important  matters.  '^  All  that  has  come  down  to  us  concerning 
Pagan  antiquity  previous  to  the  times  we  have  indicated  is  uncertainty  and 
obscurity.  We  do  not  therefore  hesitate  to  boldly  enter  into  it  as  into  an 
unowned  field  which  belongs  to  the  first  occupier  {res  nuliius  qua  occupand 
conceduntur).  We  shall  not  fear  to  infringe  the  rights  of  any  one  when,  in 
treating  of  these  matters,  we  shall  not  agree  with  or  shall  even  be  (^posed 
to,  the  opinions  hitherto  accepted  as  to  the  origins  of  civilisation."  These 
bold  declarations  forcibly  recall  the  proposal  of  Descartes  to  empty  the 
mental  '*  apple-basket."  It  is,  of  course,  true  that  the  critical  attitude  of 
Vico  towards  the  Bible  was  in  marked  contrast  with  the  freedom  he  displayed 
in  dealing  with  profane  writings.  Most  of  his  apologist,  and  ^especially  his 
countrymen,  have  attributed  this  singular  conservatism  to  political  or  other 
ulterior  motives.  Signor  Pio  Viazzi,  for  instance,  writes  that  Vico's  profession 
of  orthodoxy  "  ha  quasi  sempre  tutta  ia  forma  di  un  voler  parere  piu  che 
altro."  Passages  in  this  ScUnza  nuova  have  been  poitited  out  in  which  Vico 
appears  to  recognise  the  artificial  character  of  the  hard-and-fest  distinction 
he  professed  to  see  bet?reen  the  history  of  the  Hebrews  and  that  of  other 
peoples.  When  he  says  that  ^  poetry  was  the  earliest  method  of  expression 
among  all  peoples,  including  the  Jews,"  or  when  he  seems  to  entertain  a 
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doubt  as  to  whether  the  Jews  of  the  age  of  Abraham  practised  human 
sacrifice,  these  apologists  see  the  half-suppressed  wish  of  a  firee-thinker  to 
submit  the  Bible  to  the  rules  of  literary  criticism.  A  simpler,  and  surely 
sounder,  explanation  of  Vico's  peculiar  attitude  may  be  found  in  the  milieu 
in  which  he  wrote.  When  the  Pentateuch  was  still  regarded  as  the  oldest 
bode  in  the  world,  when  the  spade  of  the  excavator  and  the  patience  of 
the  decipherer  had  not  yet  revealed  the  (act  that  the  prophets  and  even 
Abraham  lived  in  a  world  permeated  with  literary  culture,  when  nothing 
was  known  of  the  progress  in  art  and  mechanical  science  made  by  the 
ancient  empires  of  the  East,  the  high  literary  development,  the  philo- 
sophic conceptions,  and  the  moral  enlightenment  embodied  in  the  Old 
Testament  were  sufficient,  apart  from  the  sanctions  of  ecclesiastical 
authority,  to  cause  the  history  of  the  Jews  to  be  looked  upon  as  entirely 
sui  generis^  having  nothing  in  common  with  that  of  the  Gentile  world. 
The  eighteenth  century  had,  of  course,  its  Bayles  and  its  Voltaires  who 
were  prepared  to  gibe  at  the  inconsistencies  of  Scripture  and  to  attack 
with  ironical  reverence  the  "  respectable  prejudices "  of  their  times.  But 
the  object  of  such  writers  was  political  rather  than  literary.  Like  Candide, 
they  felt  that,  primarily,  they  must  cultivate  their  garden  and  help  to  pluck 
out  the  weeds  with  which  society  was  overgrown  rather  than  confine  their 
efforts  to  the  humble  objects  of  mere  scholarship.  When  they  attacked 
the  accepted  historical  interpretation  of  the  Bible,  it  was  because  they, 
however  mistakenly,  regarded  religion  as  the  enemy  of  social  reform,  and 
not  from  any  desire  to  furnish,  in  the  light  of  advanced  historical  knowledge, 
a  more  acceptable  exegesis.  Hence  the  crudeness  of  Voltaire  and  the 
Deistic  writers.  Their  criticism  had  no  permanent  value.  It  was  not 
intended  and  could  not  therefore  assist  to  form  the  essentially  modem 
conception  of  the  Scriptures  with  which  we  now  are  so  familiar  that  it  is 
hard  to  realise  the  standpoint  of  an  age  which  was  ignorant  of  their  composite 
character  and  which  held  it  little  short  of  blasphemous  to  admit  that  they 
had  undergone  change  and  revision. 

The  position  of  Vico  towards  the  Bible  was  natural  and  almost  unavoid- 
able, because  no  rational  view  of  it  had  as  yet  been  suggested  which  a 
Christian  might  be  expected  to  adopt.  The  very  fact  that  Vico  "shelved" 
the  questions  of  Biblical  interpretation  and  did  not  attempt  to  furnish  any 
explanation  of  Hebrew  tradition  may,  perhi^s,  indicate  some  suspicion  on 
his  part  that  the  current  method  of  dealing  with  the  Bible  was  unsatisfactory. 
He  might  readily  have  attempted  an  explanation  on  the  teleological  lines 
of  the  Discours  sur  VHistaire  universelle^  or  at  least  have  proposed  a 
method  by  which  his  [Ailosophy  of  history  might  be  "reconciled"  with 
the  co-existence  of  a  separate  Hebrew  dispensation.  This  he  did  not  do. 
His  attention  was  absorbed  by  the  vast  fields  of  speculation  in  which  he 
traced  the  story  of  the  savage  races  which  had  not  yet  learnt  to  distinguish 
good  from   evil  and  who  were  outside    the  process   of  divine  selection 
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described  in  the  Book  of  Genesis.  It  is  not  unreasonable  to  attribute  to 
a  man  of  his  extraordinary  historical  intuition  some  glimmering  of  the  true 
scope  of  the  Bible  and  its  historical  value.  The  passages  which  are 
quoted  to  show  that  Vico  did  not  really  believe  in  the  special  character 
of  the  Bible  ought  more  correctly  to  be  regarded  as  manifestations  of  the 
independence  of  his  thought  and  of  the  genius  which,  in  many  respects^ 
made  him  so  superior  to  the  prejudices  of  his  time.  If  the  exclusion  of 
sacred  history  from  his  plan  led  to  contradiction,  he  was,  we  may  believe, 
unconscious  of  the  fact.  His  scientific  instinct,  if  the  expression  be  allowable, 
enabledhim  to  put  aside  when  necessary  assumptions  and  prejudices  which 
might  have  hindered  his  general  conclusions. 

Der  Mensch  in  seinem  duokela  Drange 
Jst  sich  des  rechten  Weges  wohl  bewusst. 

The  historical  scepticism  of  Vico,  like  the  methodic  doubt  of  Descartes, 
was  merely  a  clearing  of  the  ground  for  the  construction  of  his  positive 
system.  The  conviction  underlying  the  New  Science  was,  in  the  words 
of  Dr.  Klemm,  the  most  recent  expositor  of  Vico,  that  ''  it  is  possible  to 
represent  the  life  of  peoples  in  accordance  with  scientific  principles,  or 
to  establish  a  general  science  of  peoples  ( Vdlkerwtssenschaft)*'  To  create 
this  science  Vico  thought,  however,  that  the  Cartesian  contempt  for 
erudition  and  its  endeavours  to  build  all  knowledge  on  the  facts  presented  by 
consciousness  were  quite  inadequate.  The  science  of  peoples  must  avail 
itself  of  two  distinct  lines  of  investigation.  It  must  rely  on  philosophy  for 
absolute  rational  knowledge,  for  all  truths  which  can  be  deduced  from  pure 
reason,  but  it  cannot  make  fruitful  use  of  the  results  of  speculation  unless 
at  the  same  time  it  is  acquainted  with  philology.  By  the  latter  term  Vico 
understood  all  knowledge  other  than  that  derived  from  philosophy.  History, 
literature,  general  experience,  **la  cognizione  delle  lingue  e  dei  fatti  dei 
popoli  "  compose  philology  and  are  material  for  systematic  study.  By  them 
the  data  of  deductive  reasoning  are  to  be  checked,  and  they  in  turn  are 
to  receive  a  new  interpretation  in  the  light  of  rational  principles.  Too 
great  reliance  on  abstract  ideas  on  the  one  hand,  and  the  lack  of  a 
co-ordinating  power  on  the  other,  were  dangers  which  Vico  believed  could 
be  obviated  by  his  combined  method  of  study.  It  is  probable  that  the 
conception  of  this  method  was  derived  from  his  doctrine  that  history  is 
the  unfolding  of  the  eternal  idea  of  God.  All  external  events  lie,  he  believed, 
inevitably  determined,  in  the  Divine  mind  and  might  be  equally  well  known 
by  us  without  observing  their  occurrence  in  time  and  space  were  we  sure 
that  our  intelligence  did  not  deceive  us  by  allowing  us  to  mistake 
figments  of  our  own  brains  for  a  revelation  of  the  designs  of  Providence. 

It  would  be  useless  and  difficult  to  describe  the  peculiarities  and  incon- 
sistencies of  this  semi-Platonic  doctrine.  Suffice  it  to  say  that  the  notion  of 
human  development  being  an  inevitable  outcome  of  human  nature — one 
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of  Vico's  most  fruitful  ideas — and  the  metaphysical  doctrine  of  the  pre- 
existent  Divine  plan  are  constantly  clashing  in  the  Sdenza  nuova,  so  that 
the  author  is  often  driven  to  speak  of  Providence  as  if  he  meant  merely 
the  conception  of  Providence  present  in  the  thought  of  individual  men. 
In  other  words,  he  sacrifices  unconsciously  the  idea  he  adapted  firom  the 
schoolmen  in  favour  of  his  own  original  theory.  Providence,  instead  of 
remaining  outside  the  laws  of  social  growth  and  imposing  itself  on  the 
world  of  fact,  became  part  of  a  human  process  influencing  mankind  from 
within.  The  variations  in  Vico's  view  of  Providence  afford  good  proof  that, 
although  he  wore  so  many  of  philosophy's  cast-off  garments,  he  had  begun  in 
reality  to  think  in  a  modem  way. 

In  a  note  entitled  Tavola  delle  discaverte  generally  Vico  summed  up  the 
main  points  which  he  claimed  to  have  established  in  the  ScUnta  nuava, 
One  of  them  was  "  Una  storia  ideale  eterna  commune  a  tutte  le  nazioni."  This 
idea  of  a  "  storia  ideale  "  as  understood  by  Vico  was  that  on  which  sociology 
is  based.  Sociology,  it  may  be  said,  is,  in  a  sense,  an  attempt  to  write 
history  briefly,  more  briefly  than  any  record  of  events  would  permit.  In 
analysing  recorded  facts,  in  observing  existent  social  phenomena,  in  classifying 
the  results  and  attempting  to  state  the  conditions  of  social  stability  and 
social  progress,  sociology  is  but  applying  the  method  common  to  all  the 
sciences,  and,  in  proportion  as  the  general  formulas  it  lays  down  are  found 
to  cover  facts  hitherto  unobserved,  approaches  more  nearly  to  the  condition 
of  an  exact  science.  To  know  that  historical  phenomena  are  never  of  a 
casual  character,  that  general  [M'opositions  may  be  deduced  from  them  when 
rightly  understood,  is  of  fundamental  importance  for  establishing  a  theory 
of  human  action.  If  sociology  is  possible — a  supposition  denied  by  many — 
if  the  gap  in  the  scientific  Weltbild  where  man  stands,  with  his  complex 
motives  and  actions,  is  to  be  filled  up,  it  must  be  admitted  that  the  con- 
ception of  the  succession  of  historical  events  as  governed  by  fixed  laws  was 
one  of  the  greatest  thoughts  which  man  has  ever  had.  Vico  was  the  first 
who  gave  clear  expression  to  this  thought.  By  "storia  eterna  "  he  meant  an 
explanation  of  history  by  reference  to  universal  historical  laws.  This  was  the 
central  purpose  of  his  great  work,  and  he  was  justified  in  calling  his  science 
"  new "  as  fully  as  any  discoverer  was  ever  justified  in  claiming  originality. 
Darwin's  theories  were  none  the  less  new  because  the  work  of  Lamarck  and 
Saint  Hilaire  had  helped  towards  their  formation,  nor  is  Lavoisier  denied  the 
merit  of  his  chemical  discoveries  because  Priestley  had  contributed  to  them. 
We  may  similarly  recognise  that  Plato's  Republic^  the  De  Civitaie  Dei  of 
Augustine,  the  Discorsi  of  Machiavelli,  and  possibly,  Bodin  and  Campanella, 
helped  in  various  ways  towards  the  formation  of  Vico's  conception  of  social 
law.  The  dty  depicted  in  the  Republic^  of  which  "  perhaps  in  heaven  there 
is  laid  up  a  pattern  for  him  who  wishes  to  behold  it,"  Vico  did  not  seek  for, 
because  he  recognised  that  it  was  confined  to  the  region  of  speculation,  but, 
with  the  thought  of  such  a  city  in   his  mind,  he  was  not  improbably 
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led  by  his  belief  in  a  Providence  inherent  in  the  earthly  order  of  things  to 
suppose  that  the  apparent  confusion  and  incoherence  of  history  might  in 
reality  conceal  the  outline  of  an  unknown  Divine  scheme.  The  frequent 
reference  to  Augustine  found  in  the  Sdenta  nuofui  renders  it  likely  that  the 
De  Civitate  had  a  considerable  influence  on  Vico's  histcnical  speculations. 
No  doubt  the  Providence  of  Vico  was  for  removed  from  that  which  "  rules 
and  governs  all  earthly  events,  but  of  which  we  are  not  to  question  the 
justice,  though  we  may  not  see  its  motives."  The  narrow  dualism  of  the 
glariosissima  dvitas  and  the  civitas  terrena  was  implicitly  rejected  by  Vico 
when,  as  we  have  seen,  he  refused  to  enter  into  the  conventional  distinction 
between  Jewish  and  Gentile  history;  the  attempt  to  fit  preconceived 
theological  notions  into  historical  generalisations  did  not  attract  him.  But 
these  facts  do  not  render  it  less  sure  that  Vico's  theory  was  helped  by 
Augustine's  conception  of  the  divine  direction  of  human  destiny  and  by 
his  arguments  against  the  Greek  necessity  and  fortune  as  explanations  of 
history.  Machiavelli's  doctrine  of  the  essential  depravity  of  human  nature 
left  no  trace  in  Vico's  speculations ;  the  local  bias  everjrwhere  traceable  in 
The  Prince^  the  advocacy  which  contributed  so  largely  to  the  oecum^cid 
fame  of  the  Florentine  politicist,  have  no  reflection  in  the  scientific 
detachment  of  the  New  Scittue.  But  when  Machiavelli  writes :  ''  All  things 
in  the  world,  at  all  periods,  have  an  essential  correspondence  with  past  times," 
when  he  systematically  employs  historical  parallelism  in  the  arguments  of 
the  Discorsi^  he  approaches  appreciably  to  Vico's  conception  of  historical 
law,  and,  in  attempting  to  base  his  investigation  on  the  common  congenital 
character  of  man,  seems  to  have  partly  seen  the  necessity  insisted  on  by 
Vico,  of  establishing  the  psychological  foundation  of  historical  science. 

It  is  interesting,  in  noticing  writers  whose  influence  on  the  Sdenza  nuava 
is  apparent,  to  refer  to  a  predecessor  in  the  scientific  study  of  history  who, 
although  he  cannot  have  been  known  to  Vico,  seems  to  have  anticipated 
him  to  a  remarkable  extent  by  more  than  three  centuries.  Ibn  Khaldoun, 
whose  ancestors  had  taken  part  in  the  Moorish  conquest  of  Spain,  died 
at  Cairo  in  1406.  His  passion  for  political  intrigue  made  his  life  one  of 
vicissitude.  Sent  on  a  diplomatic  mission  by  the  ruler  of  Tilimsaan,  he 
tarried  four  years  on  the  road  in  order  to  write  his  Prolegomena,  the  general 
part  of  The  Book  of  Examples  (KiUb-el-Ibar).  The  prose  of  this  work  is  of 
the  kind  Matthew  Arnold  called  AsuUic^  and  it  is  marred  by  lack  of  balance, 
but  it  contains  a  philosophy  of  the  history  of  the  Moslem  peoples  fu  in 
advance  of  anything  in  European  literature  prior  to  Vico. 

"  History,"  says  Ibn  Khaldoun,  *'  has  for  its  object  to  treat  of  the  formation 
of  social  groups,  of  the  conditions  to  which  mankind  is  exposed,  of  the  refine- 
ment of  customs,  oi  family  and  tribal  feelings,  of  the  idea  of  national 
superiority  which  leads  to  the  founding  of  empire,  and,  finally,  of  the  changes 
which  the  very  nature  of  things  impresses  on  the  character  of  society.  It  is 
a  self-contained  science  having  for  object  civilisation.  .  .  .  The  part  in  which 
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we  deal  with  this  topic  contains  a  new  science  remarkable  alike  for  origin- 
ality and  utility."  These  passages  and  such  headings  as  '^  Of  the  differences 
of  races,  and  of  the  countries  which  they  inhabit";  ''Of  the  forms  of 
government  of  the  Khalifate  and  of  such  forms  as  are  essential  in  every 
stated  are  sufficient  to  show  how  advanced  were  the  tenets  of  the  Arab 
writer. 

With  his  conception  of  social  law  clearly  in  view,  Vico  proceeded  to 
deal  with  problems  which  may  be  divided  into  two  groups.  In  the  first 
he  attempted  a  critique  of  historical  materials  and  an  inquiry  into  the 
causes,  the  laws,  and  the  ends  of  social  development  In  Uie  second,  he 
inquired  into  the  psychic  factors  which  are  discoverable  in  all  communities 
and  have  everywhere  a  common  value,  e.g.  language,  myth,  and  custom. 
Few  modem  writers  would  approve  of  the  importance  Vico  gives  to  the 
study  of  language  and  m3rth  for  the  purposes  of  social  science.  They  are 
too  concerned  with  that  aspect  of  change  which  Giddings  characteristically 
described  in  the  dictum,  "  Progress  is  at  bottom  an  economic  phenomenon," 
to  give  prominence  to  a  philosophy  of  mental  development.  The  modern 
ethical  school  of  sociology  is,  nevertheless,  following  the  example  of  Vico 
in  its  attempt  to  work  out  a  theory  of  evolution  from  egoism  to  altruism, 
and  it  is,  moreover,  a  fairly  common  proceeding  in  modem  social  science 
to  try  to  explain  a  phenomenon,  e,g,  interest,  by  the  history  of  the  word 
by  which  it  is  signified. 

"  Man,"  says  Vico  in  the  Sdenza  nuova^  "  has  certainly  made  the  civil 
world."  Providence,  immanent,  as  it  were,  in  the  human  race,  co-operated 
in  the  making,  but,  as  has  been  seen,  the  "  Prowedenza"  of  Vico  bore  little 
resemblance  to  the  Providence  of  Bossuet's  Discours,  It  is,  in  the  Sdenza 
nucvay  a  deduction  and  not  a  postulate,  a  generalisation  from  the  ideas 
found,  by  Vico,  to  underlie  the  whole  of  human*  history.  When  man 
emerged  out  of  the  darkness  into  which  he  was  plunged  after  the  flood,  he 
bore  upon  him  all  the  traces  of  the  bratishness  which  his  sins  had  developed 
in  him.  Without  family,  without  form  of  speech — mutum  et  turpe  peats — a 
prey  to  wild  impulse  and  illusion,  the  shaggy  forest-dweller  was  led  towards 
better  things  under  the  influence  of  two  main  fiurtors — ^Force  and  Reason. 
At  first  the  only  right  was  that  of  the  strong.  The  physically  superior 
compelled  the  weak  to  labour  for  them,  to  hew  wood  and  draw  water. 
Physical  superiority  it  was,  too,  which  led  to  the  suppression  of  promiscuous 
sexual  intercourse ;  the  strong  man  selected  his  mate  and  jealously  guarded 
her  from  his  weaker  fellows.  This  was  the  earliest  form  of  marriage,  and 
with  marriage  the  family  came  into  existence,  children  of  sure  parentage 
to  whom  their  father  naturally  hoped  to  transmit  the  fruits  of  his  labour, 
his  slaves  and  his  lands.  For  Vico,  as  for  Maine,  "  the  power  of  the  strong 
man  was  the  principal  formative  cause  of  social  progress."  Inheritance 
implied  division  of  land  and  the  absolute  power  of  its  owner,  domntum.  But 
mere  force,  although  so  potent  an  agent,  could  not  achieve  the  mdiments 
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of  civilisation.  Man's  mind  is  moved  to  some  sort  of  supernatural  belief 
in  all  times  and  places.  Vico  is  not  consistent  in  explaining  the  origin  of 
this  belief.  At  times  it  arises,  he  says^  from  mere  fear  of  natural  forces ; 
in  terror  of  the  thunder — "fu  fantasticata  una  divinata  in  cielo  che  ful- 
minasse."  At  others,  the  conception  arises  torn  man's  realisation  of  his 
own  littleness  or  from  conscience,  **  cosdenza  del'  malfatto."  But  whatever 
its  cause,  the  belief  became  a  means  by  which  man  was  civilised.  Even 
when  his  perversity  had  led  him  to  adore  false  gods,  he,  in  his  ignorance, 
attributed  human  passions  to  them,  sought  to  know  their  will  by  auguries 
and  to  pacify  them  by  prayer  and  sacrifice.  His  whole  life  became  associated 
with  the  supernatural;  marriage  became  a  sacrament;  wills  were  placed 
under  the  protection  of  the  gods ;  the  priest  and  the  legislator  were  identified* 
It  was  because,  in  the  beginning,  the  family,  legal  rights  and  virtue  itself 
were  thus  founded  on  religion  that  "^co  called  his  system  ''una  teologia 
civile  ragionata."  The  persons  who  resorted  to  the  practices  of  reh'^on  were, 
naturally  enough,  those  who  had  profited  by  the  exercise  of  superior  strength 
and  skill.  He  who  already  possessed  a  dwelling,  a  wife  and  a  fiunily,  was 
the  first  to  build  an  altar  or  a  sacred  grove  where  the  unseen  power  might 
be  propitiated,  where  the  firstlings  of  his  flock  were  brought  as  an  offering. 
"  I  Padri  come  piti  sperimentati  dovettero  essere  i  Sapienti :  come  piti  degm 
i  Sacerdoti :  come  posti  in  una  somma  potesta  ...  i  Re  delle  loro  famiglie.** 
Worldly  wisdom,  supernatural  relations,  and  absolute  temporal  authority 
were  the  rightful  prerogatives  of  the  paterfamilias ;  his  despotic  power  was 
beneficent  in  its  results.  The  savage  passions  of  the  group  he  held  in 
subjection  were  curbed  and  mollified.  After  death  his  services  were 
recognised  and  he  became  the  hero  and  the  demi-god.  The  roediseval 
view  of  pagan  mythology,  according  to  which  its  gods  were  baseless  myths, 
or,  at  best,  incarnations  of  evil  spirits,  was  fiilse  and  shallow.  The  whole 
world  of  ancient  fable  is  imbued  with  meaning  and  filled  with  real  men. 
''We  have  in  it  the  dvil  history  of  the  earliest  peoples,"  material  torn 
which  to  fashion  a  true  conception  of  the  mind  and  history  of  primitive 
man,  whose  mythopoeic  &culty  is  everywhere  evident.  The  method  by 
which  he  proposed  to  utilise  mythology  is,  to  a  great  extent,  approved 
and  followed  by  recent  writers,  but  the  fantastic  interpretation  of  specific 
myths  which  we  find  in  the  Sdenza  nuava  is  liable  to  hide  its  substantial 
soundness.  His  attempt  to  show  that  the  twelve  great  gods  of  Greece 
represent  as  many  epochs  of  history,  or  that  Juno,  for  instance,  symbolised 
the  history  of  marriage,  are  to  us,  of  course,  absurd,  and  we  are  surprised, 
when  we  have  read  it,  to  find  him,  nevertheless,  as  fully  aware  as  any 
modem  writer  of  the  "  automorphism  "  of  primitive  races :  "  L'uomo  ignorante, 
cio  che  non  sa,  estima  della  sua  propria  natura." 

Early  languages  were,  Vico  believed,  to  a  great  extent  imitative  in 
origin.  Their  subsequent  development  was  brought  about  by  an  unconscious 
process,  and  their  diversity  he  accounted  for  as  follows  :  "  Come  certamente  i 
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popoli  per  la  diversitit  dei  climi,  han  sortito  varie  diverse  nature  onde  son 
usciti  tanti  costumi;  cosi  dalle  loro  diverse  nature  et  costumi  sono  nate 
altrettante  diverse  lingue ;  talche  per  la  medesima  diversity  delle  loro  nature, 
siccome  han  guardato  le  stesse  utiliti  o  necessity  delle  vita  umana  con  aspetti 
diversiy  cosi  son  uscite  tante  lingue  diverse."  The  same  terrors  which  had 
led  to  the  formation  of  the  earliest  religious  belief  caused  man  to  give  vent 
to  his  feelings  by  simple  monosyllabic  sounds.  These,  his  first  words, 
produced  by  a  simple  reflex  action,  gradually  came  to  express  all  the  simple 
feelings — grief,  joy,  expectation — ^by  an  unconscious  process.  "  Spiegavano 
le  loro  passion!  urlando  brontolando  firemendo:  spinti  da  violentissime 
passione."  On  this  basis  of  pure  interjection  was  begun  the  building  of 
ever-increasing  verbal  complexities.  Proper  names  passed  into  common 
nouns  and  these  into  adjectives  signifying  abstract  qualities :  '^  Una  nazione  di 
mente  cortissima  non  sa  appellare  una  propriety  astratta,  ossia  in  genere,  .  .  . 
ed  ove  vogliano  dire  diverse  proprietit  di  due  corpi  di  specie  diverse,  eglino 
uniranno  in  una  idea  essi  corpi."  The  onomatopoetic  character  of  great  part 
of  early  speech  was  recognised  by  Aristotle.  An  objection  to  the  doctrine 
is  raised  by  Max  Miiller  and  other  modern  philologists.  Before  man  can 
form  any  notion  of  an  external  thing  he  must  perceive  the  impression 
it  makes  upon  him,  and  this  impression  it  is  which  he  seeks  to  express 
by  a  mere  cry  and  not  by  any  sort  of  imitative  sound.  But  it  is  argued,  on 
the  other  hand,  that  since  impression  must  reflect  some  quality  inherent 
in  the  object  that  causes  it,  the  word  expressing  the  impression  must  also, 
to  some  extent,  represent  the  external  cause.  Hence  Vico  was  not  perhaps 
wrong  in  giving  the  importance  he  did  to  onomatopoeia.  Poetry  and  song 
preceded  (mtosc.  "Men,  at  first,  feel  without  remarking  the  things  felt; 
then  they  remark  them  but  in  the  confused  manner  of  a  wild  and  primitive 
soul;  in  the  end,  enlightened  by  pure  reason,  they  begin  to  reflect" 
Poetry,  the  mental  vehicle  of  feeling,  is  earliest  everywhere.  When  the  new 
languages  of  Europe  were  forming,  the  poets  were,  once  more,  the  earliest 
to  make  use  of  them.  The  early  poets  were  creatures  of  such  high 
imagination  that  they  believed  their  own  £(incies,  '^  Fingunt  simul  creduntque." 
This  is  the  reason  why  so  much  of  the  earliest  poetry  conveys  a  strong 
impression  to  us.  These  views  of  Vico  are  sufficient  to  show  the  direction 
which  his  thoughts  on  language  took.  Although,  as  we  have  pointed  'out, 
it  was  impossible  for  him  to  arrive  at  any  but  very  rudimentary  notions  as  to 
the  origin  of  language,  he  succeeded,  here  as  elsewhere,  in  divining  many 
truths  only  recently  verified.  His  greatest  merit  consists  in  his  having  seen 
the  importance  of  language  as  the  earliest  available  storehouse  of  human 
history  and  in  the  way  in  which  he  approached  its  problems. 

Herodotus  attributed  to  the  Egyptians  the  division  of  universal  history 
into  three  periods :  "  la  prima  degli  Dei,  la  seconda  degli  Eroi,  la  terza  degli 
Uomini."  Vico  accepted  this  division,  and  to  prove  that  the  periods  were 
contemporaneous  in  all  countries  he  constructed  a  very  arbitrary  chronological 
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table.  The  divine  age,  that  of  the  primitive  family,  is  described,  as  we 
have  noticed,  in  the  Saenxa  nuava  with  the  assistance  of  the  conceptions 
of  Roman  fomily  law.  The  twelve  tables  merely  registered  a  defado 
despotism  when  they  edicted :  ^  Patrifamilias  ius  vit«  necisque  in  liberos 
esto.**  The  name  *'  £imily  "  would  have  been  a  misnomer  in  its  origin  unless 
we  suppose  it  derived  {xom  fatnuli  or  the  servants  of  the  fa^\  patres  familias. 
The  transition  to  the  second  or  heroic  age  was  begun  when  the  weak  and 
the  persecuted  began  to  repair  to  the  ara  of  the  strong  and  were  taken 
under  their  protection.  The  virtues  developed  in  these  yiwi#/r^— docility  and 
submission — ^were  just  those  most  needed  for  the  future  state  in  the  governed 
classes.  In  process  of  time  these  famuli  increased  in  numbers  and  began 
to  acquire  confidence  in  themselves.  They  forgot  the  old  dread  in  which 
their  masters  had  been  formerly  held,  and  no  longer  entertained  feelings  of 
gratitude  for  protection  from  dangers  which  they  had  not  personally 
experienced.  Finally,  resentment  against  their  enslavement  reached  the 
point  of  revolt,  and  they  boldly  claimed  recognition  of  their  rights  and 
guarantees  of  future  good  treatment  But  resistance,  again,  reacting  on 
the  masters,  compelled  them  to  combine  and  to  select  a  chief  under  whom 
they  might  successfully  oppose  their  rebellious  dependants.  This  is  the 
broad  outline  of  the  earliest  inception  of  the  state.  In  it  are  no  longer 
found  only  family  groups  but  also  opposing  parries,  class  interest  and,  when 
a  modus  vivendi  was  established,  also  a  rudimentary  consdtution  whereby 
the  striving  classes  secured  the  observance  of  the  conditions  of  peace.  In 
the  forces  which  militated  to  create  this  new  social  unit,  not  by  the  action 
of  any  external  agency,  but,  as  he  said,  'Mpsis  dictantibus  rebus,"  Vico 
saw  the  working  of  that  Providence  which  is,  at  the  same  time,  present 
in  the  human  spirit,  and,  in  a  sense,  identified  with  it,  securing  the 
conformity  of  social  development  to  the  basal  laws  of  humanity.  Its  agency 
is  manifest  in  what  he  called  the  ^'common  sense  of  nations,"  the 
spontaneous  expression  of  their  common  nature,  ''formed  without  reflection, 
felt  by  all  the  members  of  a  class  or  of  a  peeple,  or  by  all  the  human  race." 
The  importance  of  the  ''  senso  commune  "  appears  also  in  the  Dt  Uno^  where  it 
is  said  to  be  ^  communem  tuse  civitatis  .  .  .  prudentiam,  qua  id  sequaris  aut 
fugias,  quod  omnes  tui  cives  .  .  .  sentiunt  sequendum  vel  fugiendum." 
The  notion  of  a  common  human  nature  is  of  capital  importance  in  the 
Scienza  nuava.  It  was,  of  course,  in  itself  by  no  means  novel,  but  what  had 
formerly  been  a  mere  expression  of  sentiment  became  imbued  by  Vico  with 
a  new  significance  when  he  used  it  to  explain  national  growth  and  decay. 
Vico's  "  Volkerpsychologische  Betrachtungen,"  says  Dr.  Klemm,  "  sind  uns 
demnach  zunachst  ein  eigenartiger  Zug  seiner  Geschichtsphilosophie."  It 
isr,  none  the  less,  a  fact  that  our  author  was  the  founder  of  Volkerpsychologie 
in  the  sense  that  he  was  the  first  to  see  the  basis  which  it  presupposes  and 
to  attempt  the  generalisations  which  it  hopes  to  establish.  Some  of  the 
elementi  or  general  truth  of  mental  history  enunciated  by  Vico   may  be 
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mentioned  incidentally  as  examples  of  his  sagacity  and  because  they  pervade 
the  New  Science  throughout : 

"  Men  first  heed  what  is  necessary,  then  what  is  useful ;  they  after- 
wards seek  successively  comfort,  pleasure,  and  luxury.  In  the  end  they  abuse 
their  riches." 

"The  character  of  peoples  is  first  cruel,  then  severe,  and,  in  turn, 
gentle,  good-natured,  inquisitive,  and  finally  dissolute." 

"  Governments  should  be  suited  to  the  nature  of  the  governed,  hence 
knowledge  of  the  people  is  the  best  acquirement  of  princes." 

"Customs  are  more  natural  and,  therefore,  more  powerful  than  laws." 
This  opinion  he  explains  more  fully  in  the  De  Uno^  where  we  are  told : 
"  Both  customs  and  laws  (Itgts)  are  the  interpretation  of  the  law  ijus)  of 
nature;  but  customs  are  the  more  secure  interpretation  since  they  are 
approved  by  existent  circumstances,  and,  in  the  course  of  time,  they  disappear 
therewith :  laws,  even  when  better  than  customs,  are  always  less  secure,  since 
they  emanate  from  the  changeable  will  of  a  legislator." 

The  early  state,  of  the  formation  of  which  we  have  seen  Yico's  account, 
was  of  an  aristocratic  type.  The  king  was  merely  primus  inter  pares^  and 
the  supreme  power  was  in  the  hands  of  the  assembly  of  chiefs,  who  had,  as 
it  were,  delegated  to  it  their  separate  family  authority,  their  rights  of  private 
vengeance,  and,  at  the  same  time,  recognised  the  sovereign  prerogative  of 
the  public  power  to  deal  with  and,  if  necessary,  dispose  of  their  family 
patrimonies  when  the  interest  of  the  state  required.  This  view  is  still,  in 
general  outline,  that  of  modem  writers.  The  earliest  state  of  which  we 
have  any  knowledge  is,  according  to  Freeman,  **  that  of  the  single  king  .  .  . 
ruling  not  by  his  own  arbitrary  will,  but  with  the  advice  of  a  council  of 
chiefs."  The  diversity  of  land  tenure  in  the  Middle  Ages  had  its  counterpart, 
according  to  Vico,  in  the  commonwealth  thus  constituted.  The  lands 
granted  by  the  chiefs  to  the  revolted  plebeians  were  held  by  a  base  or 
bonitary  tenure  similar  to  the  feuda  rusHca ;  those  of  the  chiefs  themselves 
by  quiritary  or  noble  tenure,  whilst  over  all  lands  there  was  the  immanent 
right  of  the  sovereign  assembly  of  chiefs  equivalent  to  that  of  the  feudal  king. 
The  policy  of  the  aristocracy  was  conservative  because  their  interests  were 
all  opposed  to  change.  Class  privileges,  religious  rights,  family  authority, 
and  legislation  were  reserved  to  the  chiefs.  Such  a  condition  of  things 
could  not  endure.  The  plebeian  class,  compelled  to  pay  a  tribute  to  the 
patricians,  unable  to  transmit  their  land  to  their  children  because  deprived 
of  the  connubium  and  without  political  power,  at  length  once  more  revolted 
and  extorted  from  their  oppressors  equality  before  the  law.  This  marked 
the  end  of  the  heroic  age.  The  system  of  law  and  custom  which  grew  out 
of  this  establishment  of  a  community  of  equals  was  better  adapted  to  the 
practical  needs  of  life,  but  the  popular  form  of  government  inaugurated  was 
soon  transformed  into  monarchy,  the  inevitable  latest  type  of  constitution 
in  the  recurring  cycle  of  history.    It  will  be  convenient  here  to  mention  the 
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celebrated  theory  of  the  ^'corsi  e  recorsL''  From  the  nature  of  its  $ubject- 
matter,  social  science  must  have  a  theory  to  explain  a  shifting  series  of 
I^enomena.  Modem  writers  usually  represent  the  course  of  pditical  change 
as  one  of  progress ;  Vlco  preferred  the  astronomical  conception  of  movemaiit 
in  an  orbit.  Not  content  to  apply  his  theory  of  the  three  ages  to  the  history 
of  antiquity,  and  persuaded  of  its  universal  validity,  he  asserted  that  it  must 
also  apply  to  the  course  of  events  subsequent  to  the  ^idl  of  the  Roman 
Empire.  The  attempt  to  establish  this  thesis  was  unfortunate,  for  although 
he  did  not  assert  absolutely  complete  repetition  of  events  to  have  taken 
place — "identita  in  sostanza^  but  "diversita  nei  modi  lor*  di  spiegarsi"— « 
yet  the  difficulties  of  the  argument  drove  him  to  evident  sophisms  and  to 
historically  baseless  assertions. 

The  poets  of  the  first  cycle  of  history  were,  he  said,  represented  in  the 
second  by  the  chroniclers;  there  was  among  the  barbarians  who  peopled 
Europe  a  similar  growth  of  languages,  the  same  system  of  private  justice  and 
family  religion.  The  heroic  age  was  repeated  in  the  feudal  organisation 
where  the  vassal  held  the  {dace  of  the  plebeian  and  did  homage  to  his  lord, 
whom  he  served  in  peace  and  war.  When  kingship  had  absorbed  the  feudal 
system  and  the  Roman  law  of  Justinian  had  si^ead  through  Europe,  we  had 
a  second  "  human  age,"  which  Vico  asserted  to  be  most  highly  developed 
in  the  countries  of  his  time  where  absolute  nK>narchy  was  established.  So 
strong  was  his  desire  to  generalise  this  idea  that  he  sought  to  apply  it  to 
countries  of  which  he  had  practically  no  knowledge,  and  even  asserted  Japan 
and  other  Eastern  countries  to  be  in  a  state  of  development  similar  to  that 
of  Rome  at  the  time  of  the  wars  against  Carthage.  All  this  may  seem 
fanciful,  but  although,  as  we  have  said,  the  cyclical  theory  of  history  is 
generally  abandoned,  there  are  not  wanting  authors  who,  even  at  the  present 
day,  assert  the  existence  of  a  law  not  unlike  that  of  the  recorsi  whereby  the 
substantial  identity  of  certain  social  transformations  with  those  of  former 
time  is  inevitably  determined.  Gomplowicz  is  notably  one  of  them. 
Although  there  are  passages  in  the  De  Uno  m  which  Vico  appears  to 
imply  that  monarchy  is  essentially  better  than  other  forms  of  government — 
''maxime  naturae  conveniens" — it  may  be  assumed  that  this  was  not 
his  mature  opinion.  "Where,"  he  says  in  the  Sdensa  nuaoa^  "thare  is 
doubt  as  to  the  character  of  a  people  they  will  be  best  governed  in  accordance 
with  the  nature  of  their  surroundings  (in  conformiti  della  natura  dei  siti)  .  .  • 
in  hot  and  stimulating  climates  after  a  manner  different  from  that  suitable 
to  cold  and  slow-blooded  peoples  (di  ottuso  ingegno)."  Such  an  opinion 
reminds  us  less  of  Aristotle's  academic  order  of  merit  among  constitutions 
than  of  the  vigorous  sentence  of  Macaulay :  "  A  man  who,  upon  abstract 
principles,  pronounces  a  constitution  to  be  good  without  an  exact  knowledge 
of  the  people  who  are  to  be  governed  by  it,  judges  as  absurdly  as  a  tailor 
who  should  measure  the  Belvidere  Apollo  for  the  clothes  of  all  his  customers." 

Monarchy,  aristocracy,  and  democracy  are,  for  Vico,  all  of  them  natural 
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forms  of  government :  each  belongs  to  one  or  more  stages  of  civilisation 
and  works  better  than  either  of  the  others  when  a  nation  is  in  need  of 
a  particular  set  of  advantages  or  when  its  mood  turns  in  certain  directions. 

The  justifiableness  of  all  governments  is  to  be  measured  by  the  con- 
tinuance of  the  cause  to  which  they  owe  their  existence.  So  long  as  the 
best  and  wisest  men  are  secured  in  authority  the  government  is  legitimate 
and  its  transformation  wrongful,  however  more  symmetrical  or  more  plausible 
its  substitute  may  appear.  When  the  patricians  alone  possessed  knowledgCi 
capability,  and  organisation,  their  rule  was  reasonable.  When  the  lower 
classes  had  advanced  in  culture  and  their  rulers  no  longer  had  any  real 
superiority,  but  relied,  for  their  political  preponderance,  on  inherited 
privileges,  the  time  had  come  when  it  was  right  and  proper  to  depose  them 
from  power.  Absolute  monarchy  is  equally  suitable  in  countries  like  those 
of  the  East,  where  a  degenerate  people  without  self-control,  weakened  by 
sloth  and  riches,  bows  the  more  readily  before  a  despot  because  he  arrogates 
to  himself  a  discretion  they  are  too  dull  to  desire  or  too  effete  to  exercise. 
When  an  energetic  race  has  become  self-consdous  and  developed  the 
fiumlties  of  collective  action,  its  need  for  a  more  popular  form  of  con- 
stitution, in  which  its  best  elements  may  find  room  to  expand,  is  as  real 
as  the  physical  requirements  of  the  individuals  who  compose  it  The  trend 
of  the  transformation  of  nations  is,  however,  in  its  essence  decadent.  The 
accumulation  of  riches,  the  refinement  of  social  life,  and  class  discord  lead 
to  the  weakening  of  the  body  politic.  At  times  the  shattered  machinery  of 
state  is  put  right  by  the  iron  hand  of  a  Ca&sar.  But  if  the  machinery  is 
past  repairing  nothing  can  save  from  dissolution  and  anarchy  but  the  rude 
rei^ession  of  a  foreign  conqueror.  The  subjection  of  one  people  by  another 
is  justified  and  beneficial  when  it  supplies  a  means  for  bringing  back  to 
the  vanquished  renewed  power  of  political  life;  "he  who  cannot  govern 
himself  must  allow  himself  to  be  governed  by  another,  ...  the  world  will 
always  be  governed  by  those  whose  nature  is  superior." 

The  sound  sense  of  these  opinions  is  mingled  with  the  despondent  note 
of  the  **  corsi  e  ricorsi,"  but,  as  may  be  seen,  the  idea  of  the  recurrence  of 
political  history  is  not  in  reality  essential  to  the  spirit  of  the  Scienza  nuova^ 
nor  does  it  preclude  the  possibility  of  real  and  permanent  progress.  The 
strain  of  pessimism  in  the  social  speculations  of  Vico  is  due  to  a  variety 
of  causes.  The  degradation  of  the  pre-historic  past  he  had  discovered,  the 
disruption  and  downfall  of  the  great  institutions  of  Rome  and  of  Greece 
which  he  had  studied,  the  lawlessness  of  the  Italy  in  which  he  lived,  had 
all  contributed  to  distemper  his  outlook  on  the  future  and  to  prevent  him 
from  duly  appreciating  the  signs  of  serious  improvement.  When  he  expresses 
frdth  in  the  intentions  of  Providence,  he  does  not  seem  to  base  it  on  the 
lessons  his  science  had  taught  him,  nor  to  realise  that  the  instinctive  belief 
in  progress  is,  in  his  own  phraseology,  part  of  the  senso  commune  of  mankind, 
or,  as  we  might  put  it,  one  of  the  best  guarantees  of  its  attainment. 
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A  French  critic  has  disparaged  the  political  studies  of  Vico,  as  compared 
¥rith  those  of  Montesquieu,  on  the  ground  that  he  confined  himself  so 
exclusively  to  the  examination  of  the  institutions  of  Rome.  It  is  true  that 
the  author  of  JJEsprit  des  Lois  surveyed  a  larger  field,  but  his  attentim 
to  mediaeval  history  is  due  rather  to  his  desire  to  indicate  the  right  means 
of  reforming  the  absolute  monarchy  of  France  than  to  his  having  a  wider 
grasp  of  his  subject  than  Vico. 

Just  as,  in  the  region  of  ideas,  the  study  of  politics  is  still  influenced 
by  the  speculations  of  Plato,  Isocrates^  and  Aristotle,  political  fs^cts  are  stiU 
taken  by  modem  authors  very  largely  from  the  records  of  Roman  history. 
*'  If  we  were  compelled  to  set  aside  the  study  of  Roman  law,  our  inquiry 
into  the  origin  of  law  and  of  society  would,'*  says  Maine,  *'be  at  once 
reduced,  in  great  part,  to  vague  conjecture."  The  best  proof  that  Vico 
did  not  commit  an  error  in  relying  too  much  on  Roman  history  is  that 
he  arrived  at  many  of  the  best  established  conclusions  of  Montesquieu  and 
later  writers.  He  might,  himself,  have  attempted  to  justify  his  method 
on  the  ground  of  the  essential  sameness  of  political  evolution  in  all  nations, 
a  result  of  the  ''  commune  natura  della  nazioni."  It  was,  of  course,  impos- 
sible for  him  to  have  any  exact  knowledge  of  the  primitive  indigenous  races 
of  Italy,  deprived,  as  he  was,  of  the  assistance  which  his  successors  have 
derived  firom  philological  and  archaeological  discoveries,  but  he  made  excellent 
use  of  the  materials  at  his  disposal.  The  importance  of  clearing  up  the 
origin  and  phases  of  the  struggle  between  plebeians  and  patricians  seems 
to  have  been  as  evident  to  him  as  to  Niebuhr  and  Mommsen.  In  his 
account  of  the  primitive  nature  of  the  gentes^  in  his  opinion  that  the  clients 
were,  at  first,  identical  with  the  plebeians,  he  is  in  agreement  with  Mommsen, 
although  Niebuhr  had  differed  from  him.  Later  writers  have  not,  it  \s  true^ 
agreed  to  the  complete  dismissal  of  the  kings  as  pure  myths.  For  them 
there  is  more  reality  in  the  Tarquins  than  in  Romulus  and  Numa,  but  dis- 
tinction is  a  characteristic  of  matured  thought,  and  ought  not  to  be  expected 
in  a  pioneer. 

One  of  the  most  remarkable  and  most  successful  of  Vico's  Roman 
researches  was  that  into  the  origin  of  the  "  Twelve  Tables."  His  conclusion 
that  the  statements  of  Livy,  Pliny,  and  other  classical  writers  were  not  to 
be  relied  upon,  that  the  ** Tables"  were  derived  from  the  customary 
laws  of  the  peoples  of  Latium  and  not  from  Greek  legislators,  b  now 
generally  accepted.  Vico  gave  all  the  strongest  reasons  that  have  been 
advanced  to  disprove  the  existence  of  a  mission  to  Greece,  He  showed  the 
contradictions  in  the  story  and  pointed  out  that  the  similarities  between  Attic 
and  Roman  law  are  traceable  to  general  causes  and  are  insufficient  to  warrant 
belief  that  the  one  system  borrowed  from  the  other.  But  these  conclusions, 
remarkable  as  they  may  be,  are  less  important  than  the  opening  of  new  fields  of 
discussion  to  which  the  controversies  which  arose  out  of  them  immediately  led. 
Throughout  Italy  opponents  and  partisans  of  Vico  quickly  began  to  discuss 
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his  breach  with  tradition,  and  inquiry  into  early  Roman  law  received  a  new 
impetus  and  b^an  to  take  the  direction  which  it  has  since  followed. 
Freedom  of  debate  was  thus  introduced  by  Vico  into  yet  another  branch 
of  study. 

In  the  second  edition  of  the  Scienza  nuava,  Vico  devoted  the  third 
book  to  ''  the  discovery  of  the  true  Homer."  His  inquiry  into  the  origin  of 
the  Homeric  poems  has  importance  because  he  regarded  it  as  a  model  of 
the  proper  treatment  of  early  myths,  and  from  the  fact  that  many  of  his 
opinions  are  derived  from  the  results  with  which  it  furnished  him.  Although 
80  many  Greek  scholars  readily  accept  Arnold's  advice  to  the  translator 
"not  to  go  into  the  vexed  question  of  Homer's  identity,"  it  is  still  a  debated 
point  whether  the  poems  were  written,  or  rather  **  edited,"  by  a  single  author. 
For  Vico,  the  true  Homer  was  the  Greek  people  itself.  No  one  genius, 
but  the  spirit  of  the  race  groping  in  the  secular  struggle  for  national  light 
and  life,  expressed  its  pains  and  its  ideals  in  the  I/iad  and  the  Odyssey. 
The  youthful  exuberance  of  earliest  Hellas  appears  in  the  I/iad  with  its 
AchUles,  the  demigod  of  Force  and  virile  aggressiveness.  Odysseus 
reveals  no  longer  the  same  temper.  In  him  is  seen  another  order  of 
virtues.  Worldly  wisdom  and  stratagem  are  more  important  than  bodily 
strength,  Calypso  and  Circe  are  less  resistible.  The  second  poem  is  un- 
mistakably the  product  of  a  later  age.  Both  are  the  work  of  many  poets, 
but  their  fundamental  difference  in  sentiment  and  style  shows  that  the 
pieces  united  in  the  I/iad  belong  to  a  more  remote  age.  The  "true 
Homer"  is  thus  the  founder  of  Hellenic  civilisation,  he  is  its  first 
philosopher  and  historian,  for  early  history  was  necessarily  poetical,  and 
poetry  was  but  an  idealised  history. 

Friedrich  August  Wolf  refused  to  acknowledge  that  his  Homeric  theory 
had  been  anticipated  by  Vico.  "  Alles  hat  eher  das  Ansehen  von  Visionen  " 
was  hardly  a  fair  verdict  on  the  third  book.  It  is,  in  fact,  on  Vico,  and  not 
on  the  German  critic,  that  we  should  look  as  the  originator  of  the  modern 
view  of  Homer  and  of  the  true  method  of  kindred  Que/ienkunde. 

The  preceding  sketch  of  the  principal  contents  of  the  Scienza  nuava  may 
help  to  show  that  it  was  one  of  the  most  remarkable  books  of  the  eighteenth 
century.  In  many  respects,  besides  the  points  to  which  we  have  adverted, 
Vico  foreshadowed  the  methods  of  modem  writers.  He  saw,  for  instance, 
that  valuable  assistance  might  be  derived  from  biology  for  the  purposes  of 
social  studies  and  illustrated  some  of  his  theories  by  reference  to  what  was 
then  known  of  savage  races.  But  so  much  in  his  great  work  was  novel,  so 
many  discoveries  had  to  be  made  before  his  ideas  could  be  tested  and 
arranged,  that  it  was  impossible  for  him  to  do  justice  to  his  powers. 
Tradition  has  it  that  Vico  sent  a  copy  of  the  Scienza  nuava  to  Newton,  He 
wished,  perhaps,  that  the  author  of  the  Mathematica/  Princip/es  might  know 
that,  while  the  principle  of  universal  gravitation  had  been  discovered  by 
an  Englishman,  an  Italian  had  found  that  man  in  society,  no  less  than 
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matter,  was  subject  to  the  action  of  ascertainable  laws.  Although  Newton 
could  not  admit  that  Vico's  "laws"  were  clear  or  unexceptionable  in  the 
same  sense  as  the  uniformities  of  nature,  he  may,  nevertheless,  have 
recognised  that  the  attempt  of  Vico,  abortive  though  it  might  be,  was 
worthy  of  high  praise.  The  progress  of  all  knowledge  is  slow,  and  the 
saying  of  Wilhelm  von  Humboldt  is  especially  true  of  social  science : 
"  Between  the  conception  and  the  realisation  of  an  idea  extend  vast  intervals 
of  space  and  time/' 

A  complete  list  of  ''Vico  literature"  may  be  seen  in  the  Bibliografia 
Vichiana^  by  Signor  B.  Croce  (Naples,  1904).  The  best  and  latest  critique  of 
Vice's  ideas  on  social  science  is  that  of  Dr.  Otto  Klemm  in  his  C  B.  Vico  als 
Geschichtsphilosoph  und  Volkerpsycholog  (Leipzig,  1906).  An  excellent  general 
view  of  Vico  is  given  by  Professor  Flint  in  the  volume  on  Vico  in  Blackwood's 
philosophical  Classics. 
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SOME  POINTS  IN  THE  LAW  OF  BLOCKADE.^ 

[Contributed  by  Sir  William  R.  Kennedy,  a  Lord  Justice  of  the 
Court  of  Appeal  in  England^ 

Originally,  no  doubt,  ''blockade,"  in  military  parlance,  denoted  an 
operation  of  a  besieging  force.  In  order  to  procure  or  to  hasten  the 
surrender  of  a  defended  place,  whether  maritime  or  inland,  the  assailant 
forbade  communication  between  that  place  and  the  outer  world,  and  did 
his  best  to  enforce  the  ban  by  capturing  and  confiscating  all  property, 
neutral  and  enemy,  contraband  and  not  contraband,  alike,  found  in  course 
of  transit  inwards  or  outwards,  and  sometimes  also  by  inflicting  personal 
punishment,  of  which  the  great  jurist  Bynkershoek,  writing  in  1737,  explicitly 
apinroved,  upon  those  who  tried  to  maintain  intercourse  with  the  beleaguered 
garrison.  "  Si  quis  nondum  advexit,  sed,  dum  advehere  voluit,  deprehendatur, 
sola  rerum  interceptarum  retentione  erimus  contend,  idque  donee  caveatur, 
nihfl  tale  in  posterum  commissum  iri?  Ego  ea  sententia  non  utor,  usu 
edoctus,  ad  nunimum  res  intercept<is  publicari^  sape  et  pcenam  exigi^  si  non 
capitalem^  aliam  certe  eorporalemJ*  ^  Such  a  blockade  is,  in  the  language 
of  the  same  jurist,  ''jus  obsidionis,"  and  it  has  ever  been  treated  as  an 
ineyitable  concession  to  the  exigency  of  war.  "£x  ratione  et  gentium  usu 
urbibus  obsessis  nihil  quicquam  licet  advehere  vel  ex  his  evehere."  ' 

In  course  of  time,  however,  blockade  has  come,' as  a  term  of  international 
law,  particularly  to  denote  a  distinct  operation  in  maritime  warfare,  of 
which  the  proceeding  of  the  United  Provinces  in  the  year  1630,  when 
they  sought  by  a  placaat,  or  ordinance,^  to  seal  the  port  of  Flanders, 
then  held  by  Spain,  has  been  cited  as  the  earliest  historical  example. 
Blockade,  in  this  modem  use,  does  not  necessarily  involve,  as  a 
condition  on  the  part  of  the  belligerent  who  employs  it,  the  si^e,  or 
investment,  of  any  defended  port  or  position  of  his  enemy  on  the  coast  of 
sea  or  river  which  the  blockade  affects.  On  the  contrary,  those  who  write 
of  it  often  qualify  such  a  blockade  by  the  adjective  "commercial."    It 

*  A  paper  read  at  the  Conference  of  the  International  Law  Association  at  Buda- 
peitb,  1908. 

'   Bynkershoek,  Q.J.P.|  Bk.  L  c  zi.,  commenting  on  Grotins,  De  Jure  B.  and  P., 
Bk.  III.  c  L    (The  italics  are,  of  coarse,  mine.) 

'  Bynkershoek,  ubisup.    See  also  Vattel,  Bk.  IIL  c.  vii.  s.  117. 

*  Extracts  from  its  text  appear  in  Bynkershoek,  ubi  sup, 
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is  a  belligerent's  interdict  upon  all  intercourse  or  commerce  by  sea  with 
a  particular  port  or  with  a  particular  r^on  of  his  enemy's  coast,  whether 
the  port  or  the  r^on  is  defended  or  defenceless.  The  blockade  may 
be  established,  on  his  own  initiative,  by  the  commander  who  has  been 
entrusted  by  the  belligerent  Government  with  the  direction  of  naval  warfore 
in  that  part  of  the  world.  Such  a  blockade  is  distinguished  by  publicists 
as  a  de  facto  blockade.  More  frequently,  however,  the  blockade  is  established 
by  the  commander  on  the  instructions  of  his  Government,  which  publishes 
at  home,  and  formally  notifies  to  neutral  States,  the  blockade  which  it 
directs,  as,  for  instance.  President  Lincoln  did  when  it  was  determined 
by  the  Government  of  the  United  States  in  1861  to  blockade  the  Atlantic 
sea-board  of  the  Southern  Confederacy.  When  this  happens,  or  when 
the  belligerent  Government  publishes  at  home  and  notifies  to  neutral  States 
its  adoption  of  the  act  of  its  authorised  commander,  a  *'  public  "  or  *'  govern- 
mental "  blockade,  as  distinguished  from  a  de  facto  blockade,  is  established, 
and  is  binding  upon  neutral  Powers,  provided  always  that  the  belligerent 
is  able  to  prove  the  reality  in  fisurt  of  the  blockade  which  he  has  thus 
proclaimed.^  So  long  as  the  blockade,  however  established,  continues, 
the  blockading  belligerent,  in  regard  to  any  vessel  which,  without  his 
special  licence  or  the  excuse  of  some  unforeseen  and  overwhelming  necessity 
(and,  in  regard  to  neutral  vessels  which  were  in  some  port  of  the  blockaded 
region  at  the  time  of  the  commencement  of  the  blockade,  after  the  expiration 
of  a  discretionary  term  of  grace),  attempts  to  pass  into  or  out  of  the 
blockaded  region,  is  entitled  by  international  law  to  capture  and  confiscate  such 
vessel  and  her  cargo,  provided  that  three  conditions  are  fulfilled.  These  con- 
ditions are,  of  course,  well  known  to  students  of  international  law,  but  I  diink 
that  I  ought  not  to  pass  over  them.  For  whilst  it  is  no  part  of  the  scheme 
of  this  paper  to  present  to  the  Conference  a  summary  of  the  whole  Law 
of  Blockade,  there  may  be  here  those  to  whom  the  subject  is  not  fomiliar, 
and  as  to  the  correct  method  of  the  fulfilment  of  these  conditions  statesmen 
and  jurists  have  still  left  open  to  controversy  some  noteworthy  points 
of  principle  and  detail.  Further,  by  this  addition  to  the  brief  preliminary 
statement  I  have  given  as  to  the  meaning  of  maritime  blockade  and  the 
process  of  its  establishment,  my  hearers,  whether  experts  in  international 
law  or  laymen,  will  be  enabled,  I  hope,  to  appreciate  with  more  ease 
and  interest  the  later  observations  which  I  shall  submit  for  their 
consideration. 

The  three  conditions  which  I  have  mentioned  are  these  : 
(i)  In  the  first  place,  the  blockade  must  be  real,  or,  as  it  is  described 
in  the  text  of  the  Declaration  of  Paris,  1856,  "effectif,"  /.«.  the  access 
from  the  sea  to  the  maritime  region  to  which  the  belligerent  applies  the 
hostile  blockade  must,  with  an  allowance,  at  the  most^  of  a  temporary 
>  Westlake,  IwUrtwHonal  Law,  Pt.  II.  p.  33a;  and  cf.  Phillimore,  InUmatumal  Law^ 
iii.  476. 
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and  inyoluntary  dislocation  of  the  force  through  stress  of  weather,^  so 
far  remain  throughout  under  the  actual  domination  of  his  warships  stationed 
or  cruising  in  die  vicinity  (with  or  without  the  aid  of  shore  batteries) 
for  this  special  purpose,  that  traffic  by  sea  to  or  from  that  region  without 
his  leave  is  not  practically  possible,  and  any  vessel  attempting  to  "run 
the  blockade"  must,  in  all  probability,  be  captured  by  the  blockading 
squadron. 

In  a  reported  English  case  in  our  Court  of  Queen's  Bench,'  Chief 
Justice  Cockbum  neatly  expressed  the  condition  in  these  words :  ''  In  the 
eye  of  the  law  blockade  is  effective  if  the  enemy's  ships  are  in  such  numbers 
and  position  as  to  make  the  running  of  the  blockade  a  matter  of  danger, 
although  some  vessels  may  succeed  in  getting  through."  The  language  of 
the  Declaration  of  Paris,  in  regard  to  blockades  binding  upon  neutrals,  that 
they  must  be  "  maintenus  par  une  force  suffisante  pour  interdire  r^ellement 
I'acc^  du  territoire  ennemi,"  cannot  reasonably  be  interpreted  in  any 
stricter  sense.  Otherwise  we  should  be  forced  to  the  absurd  conclusion 
that  a  single  success  in  blockade-running  will  suffice  to  destroy  the  validity 
of  a  blockade.  Not,  perhaps,  absurd,  but  still,  I  submit,  most  unreasonable 
at  the  present  time  would  be  the  contention  which  has  been  put  forward, 
and  then  with  some  show  of  reason,  by  writers  in  the  past,'  that,  in  order 
that  the  blockade  should  be  binding  upon  neutrals,  it  must  be  maintained 
by  a  squadron  which  is  stationary.  Obviously,  in  these  days  of  swift 
cruisers  and  wireless  telegraphy,  the  reality  and  efifectiveness  of  a  blockade 
(and  this  the  essential  matter)  could  be  at  least  as  well  maintained  by 
a  smaUer  force  of  the  latter  class ;  and,  as  has  been  pointed  out,^  the  danger 
to  a  stationary  squadron  from  torpedoes  and  submarine  boats  might  be 
so  great  at  night  that  such  a  squadron  could  not  keep  its  station  except 
by  day.  ''  II  faut  bien  se  garder  d'^cter  des  regies  dont  la  stricte  observation 
pourrait  £tre  rendue  impossible  par  la  force  des  choses.'** 

One  further  remark  only  on  this  part  of  my  subject  I  have  used  the 
expression  *' warships  stationed  or  cruising  in  the  vidniiy  for  this  special 
purpose."  The  proximity  of  the  blockading  squadron  to  the  port  or  region 
blockaded  is  not  determined  by  any  rule  or  usage,  but  necessarily  depends 
upon  circumstaiices,  of  which  the  nature  and  number  of  the  squadron  and 

*  This  is  DOt  universally  admitted,  but  has  a  great  preponderance  of  authority ;  see 
Westlake,  p.  336,  and  Phillimore,  vol.  iii.  4S4. 

*  Gi^l  V.  Smithy  L.  R.  7  Q.B.  404,  at  p.  410 ;  cf.  also  the  judgment  of  Sir  Wm.  Grant, 
Tkt  Nmuyy  I  Acton's  Rep.  Dr.  7,  at  p.  58,  and  of  Dr.  Lushington  in  Tk$  Francisha^ 
Spinks  287. 

'  Referred  to  by  Dr.  Oppenheim,  InUmaUontd  Law^  vol.  ii.  p.  407. 

«  Westlake,  InttmaHonal  Law  (1907),  Pt.  II.  p.  231.  PiUet,  Lts  his  aetutlUa  dt  la 
gturre^  1898,  pp.  135,  136,  also  gives  authority  to  the  view  stated  in  the  text,  and 
Dr.  Oppenheim,  ubi  sup,,  vol.  ii.  408,  adds  that  of  Perels  and  Bluntschli. 

*  His  Excellency  Baron  Marschall  de  Bieberstein,  at  the  recent  Hague  Conference, 
October  9,  1907. 
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the  nature  of  the  locality  are  the  most  decisive.  During  the  Crimean  War 
the  port  of  Riga  was  blockaded  by  a  single  warship,  stationed  at  a  distance 
of  1 20  miles  from  the  town  of  Riga,  in  the  Lyser  Ort,  a  chaimel  three 
miles  wide,  which  formed  the  only  approach  to  the  gulf.  During  the 
American  Civil  War  four  hundred  Federal  cniisers  sufficed  to  blockade 
the  coast  of  the  Confederate  States,  extending  some  2,500  miles.^ 

(ii)  In  the  second  place,  the  legality  of  the  condemnation  of  a  vessd 
for  running,  or  attempting  to  run,  the  blockade  depends  upon  the  fact 
that  those  who  are  responsible  for  the  direction  of  her  course  have  had, 
before  her  capture,  notice  of  the  existence  of  the  blockade.  Notice  to 
the  master  of  the  vessel  binds  the  owner  of  the  vessel,  and  if  he  is  also 
the  owner  of  the  cargo  on  board,  the  cargo  as  well  as  the  vessel  is  liable 
to  confiscation;  but,  in  general,  as  Lord  Stowell  stated  in  the  case  of 
The  Mercurius  (i  C.  Rob.  80),  he  is  not  the  agent  of  the  owners  of  cargo 
unless  expressly  so  constituted  by  them;  and,  therefore,  notice  to  the 
master  of  the  vessel  cannot  rightly  be  held  per  se  necessarily  or  pre- 
sumptively to  constitute  notice  to  the  owner  of  the  vessel's  cargo,  if  he  be 
distinct  from  the  owner  of  the  ship,  so  as  to  justify  the  captors  in  con- 
fiscating the  cargo. 

Thus  far,  I  think,  all  nations  are  in  practical  agreement  But  in  applying 
the  term  "notice^  there  is  a  considerable  divergence  both  in  theory  and 
in  practice.  According  to  the  prevalent  continental  view,  whilst,  so  far 
as  regards  egress  from  the  blockaded  port,  Phillimore*s  statement  that 
"  after  the  blockade  has  existed  for  any  length  of  time  it  is  impossible  for 
those  within  to  be  ignorant  of  the  forcible  suspension  of  their  commerce, 
and  the  notoriety  of  thing  supersedes  the  necessity  of  particular  notice 
to  each  ship"*  would  not,  I  think,  be  controverted,  an  actual  notice 
given  to  each  incoming  ship  is  held  to  be  essential  to  the  validity  of  the 
seizure  and  confiscation  of  that  ship  for  breach  of  blockade.  "  La  pratique 
maritime  commtine  exige,  pour  la  validity  de  la  saisie,  qu'elle  ait  ete 
pT6cid6e  d*une  notification  sp^ciale  au  navire  qui  en  est  Tobjet"*  The 
practice  of  France  and  of  Italy  has  been  in  conformity  with  this  rule.  The 
British  view  is  different  in  the  case  of  a  blockade  which  is  not  merely  a 
de  facto  blockade — of  that  vessels  going  in  are  generally  entitled  to  actual 
notice  before  they  can  justly  be  liable  to  the  consequences  of  breaking  a 
blockade — but  which  has  been  proclaimed  and  notified  to  neutral  Govern- 
ments so  long  that  it  may  fairly  be  deemed  to  have  become  a  matter  of 
notoriety  at  the  time  of  the  sailing  of  the  vessel  which  is  seized  by  the 
belligerent  as  a  blockade-runner.  In  the  case  of  a  vessel  so  sailing, 
notice  of  the  blockade  is  inferred  from  the  fact  of  its  general  notoriety 
as  against  both  the  owner  of  the  ship  and  against  the  owners  of  her 
cargo.     In  regard  to  the  ship,  I  may  quote  a  passage  firom  one  of  the 

'  Dr.  Oppenheim,  IniemaUoncU  Law^  vol.  ii.  p.  408. 

'  International  lutw,  Bk.  III.  p.  494.  '  Pillet,  ubi  sup,  p.  138. 
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"masterly  judgments,"  as  Wheaton  has  justly  styled  them,^  of  Lord 
Stowell  in  the  High  Court  of  Admiralty — ^the  often-cited  judgment  in 
The  Neptunusx^ 

"  The  effect  of  a  notification  to  any  foreign  Government  would  clearly 
be  to  include  all  the  individuals  of  the  nation ;  it  would  be  nugatory  if 
individuals  were  allowed  to  plead  their  ignorance  of  it;  it  is  the  duty  of 
foreign  Governments  to  communicate  the  information  to  their  subjects, 
whose  interests  they  are  bound  to  protect.  I  shall  hold,  therefore,  that 
a  neutral  master  can  never  be  heard  to  aver  against  a  notification  of 
blockade  that  he  is  ignorant  of  it.  If  he  is  really  ignorant  of  it,  it  may 
be  subject  of  representation  to  his  own  Government  and  may  raise  a 
claim  of  compensation  from  them,  but  it  can  be  no  plea  in  the  Court  of 
a  belligerent.  In  the  case  of  a  blockade  de  facto  only,  it  may  be  otherwise ; 
but  this  is  a  case  of  a  blockade  by  notification."  The  same  principle  has 
been  applied  by  our  Prize  Courts  in  dealing  with  the  liability  of  the  owners 
of  cargo.  "  It  is  established  that  when  the  blockade  was  known,  or  might 
have  been  known,  to  the  owners  of  the  cargo  at  the  time  when  the  ship- 
ment was  made,  and  they  might,  therefore,  by  possibility  be  privy  to  an 
intention  of  violating  the  blockade,  such  privity  shall  be  assumed  as  an 
irresistible  inference  of  law,  and  it  shall  not  be  competent  to  them  to 
rebut  it  by  evidence.  .  .  .  The  necessity  of  acting  upon  these  rules  is 
rested  by  Lord  Stowell  on  the  notoriety  of  the  fact  that  in  almost  all 
cases  of  breach  of  blockade  the  attempt  is  made  for  the  benefit  and 
with  the  privity  of  the  owners  of  the  cargo ;  but,  if  they  were  at  liberty 
to  allege  their  innocence  of  the  act  of  the  master,  it  would  always  be  easy 
to  manufacture  evidence  for  the  purpose,  which  the  captors  would  have 
no  means  of  disproving."  • 

This  doctrine  of  "constructive  notice"  in  the  case  of  a  notified  and 
notorious^  blockade  has  been  consistently  maintained  by  my  country.  But, 
with  sincere  respect  to  that  learned  author,  I  must  say  that  I  was  surprised 
to  read  the  statement  in  Fillet's  valuable  text  work,  Les  his  actuelles  de  la 
guerre^  that  this  principle  has  been  accepted  by  England  alone.*  It  is 
recognised,  I  believe,  by  at  least  two  great  maritime  Powers,  America 
and  Japan.  In  a  note  on  p.  139,  Fillet  refers  to  the  declaration  by 
President  McKinley  of  the  blockade  of  Cuba  in  April,  1898,  as  admitting 
the  necessity  of  the  "notification  sp^ale."  A  reference  to  the  text  of 
that  document,  which  was  published  in  The  Times  of  April  23,  1898, 
shows  that  Fillet's  inference  is  mistaken.  The  words  of  the  document 
were :  "  Any  neutral  vessel  approaching  any  of  the  said  ports,  or  attempting 
to  leave  the  same  without  notice  or  knowledge  of  the  establishment  of 

I  EUfiunts  of  Inlgmational  Law,  4th  English  edition,  p.  684. 

*  2  C  Rob.  112. 

*  Lord  Kingsdown,  delivering  the  judgment  of  the  Privy  Council  in  Thi  Panagkim 
Rhomba,  12  Moore  P.C  168.  *  P.  138. 


Digitized  by 


Google 


944  SOME  POINTS  IN  THE  LAW  OF  BLOCKADE. 

such  blockade,  will  be  duly  warned  by  the  commander  of  the  blockading 
forces,  who  will  endorse  on  her  register  the  fact  and  the  date  of  such 
warning."  It  is  quite  plain  that  the  President's  proclamation  limited  the 
right  to  a  "  special  notification  "  to  the  case  of  a  vessel  which  is  navigating 
Without  notice  or  knowledge  of  the  blockade.  Its  language  does  not 
suggest  that  notice  or  knowledge  would  not  be  inferred  by  an  American 
Prize  Court  if  a  vessel  was  found  approaching  or  hovering  in  the  neigh- 
bourhood of  a  blockaded  Cuban  port  after  the  Governmental  publication 
of  the  blockade  had  become  notorious.  On  the  contrary,  so  far  as  regards 
America,  the  text  of  the  document  which  I  have  quoted  goes  to  disprove 
the  contention  of  the  learned  jurist,  that  it  is  Great  Britain  alone  which 
does  not  accept  what  he  calls  "la  pratique  maritime  commune"  of  the 
necessity  of  a  special  notification  in  every  case  and  in  all  circumstances. 

The  difference  in  national  practice  and  juristic  opinion  upon  which  I 
have  just  touched  is  eminently  one  for  settlement  by  international  conference. 
I  content  myself  with  saying  that,  in  my  humble  judgment,  the  view  which 
I  may  describe  as  the  Anglo-American  view  appears  to  be  both  consistent 
with  equity,  and  (so  far  as  one  who  is  not  a  naval  expert  can  judge)  sanctions 
a  practice  which  is  necessary  for  the  efiective  use  by  a  maritime  belligerent 
of  the  undoubted  right  of  blockade.  If  the  vessel  sailing  for  a  blockaded 
port,  after  the  belligerent's  published  notification  to  the  Government  under 
whose  flag  she  sails,  is  to  be  treated  as  immune  until  she  has  been  particularly 
warned  by  a  "special  notification,"  the  intending  blockade-runner  may  safely 
approach  the  blockaded  port  or  hover  in  its  vicinity  in  the  hope  of  choosing 
her  opportunity  and  slipping  in  without  obstruction ;  for  if,  contrary  to  her 
hope,  she  is  stopped  and  visited  by  a  warship  of  the  blockading  squadron, 
she  will  be  able  successfully  to  plead  the  absence  of  special  notification 
and  go  scot-free;  only  to  try,  in  all  probability,  a  second  venture.  It 
appears  to  me  that  the  reasoning,  upon  the  practical  aspect  in  such 
matters,  of  the  American  Courts  in  The  Admiral^  The  Cornelius^  and  The 
Cheshire  (reported  in  the  third  volume  of  Wallace's  (American)  Reports), 
approving  the  judgments  of  Lord  Stowell  in  The  Charlotte  Christine  and 
77ie  Neutralitet  (reported  in  the  sixth  volume  of  Robinson's  (English) 
Reports)  is  sound.  In  the  course  of  his  judgment  in  The  Cheshire  (p.  235), 
Field  J.  observed :  "  If  approach  for  inquiry  were  permissible,  it  will  be 
readily  seen  that  the  greatest  facilities  would  be  afforded  to  elude  the 
blockade."  I  will  only  add  that,  if  a  "  special  notification "  is  to  be  an 
indispensable  condition  precedent  to  a  right  of  capture  for  blockade-running 
it  is  difficult  to  assign  much  practical  value  to  the  belligerent's  Governmental 
notification  of  the  blockade  to  other  Powers ;  and  there  appears  to  me  to 
be  good  sense  in  the  language  of  Lord  Stowell  in  his  judgment  in  The 
Columbia  (i  C.  Rob.  at  p.  156),  in  reference  to  the  effect  of  a  treaty  with 
America,  which  provided  that  "there  must  be  a  previous  warning"  before 
capture.     "Certainly,"  said  Lord  Stowell,  "where  vessels  sail  without  a 
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knowledge  of  the  blockade,  a  notice  is  necessary;  but  if  you  can  affect 
them  with  knowledge  of  the  foct,  a  warning  then  becomes  an  idle  ceremony, 
of  no  use,  and  therefore  not  to  be  required." 

(iii)  I  now  come  to  a  third  condition  of  a  valid  and  binding  blockade. 
It  needs  only  two  or  three  sentences,  because,  happily  it  is  a  matter  as  to 
which  no  difference  of  opinion  or  of  usage  exists.  The  blockade  must  be 
impartially  exercised.  The  interdict  of  commerce  with  the  blockaded  port 
must  be  enforced  with  equal  rigidity  both  as  between  the  subjects  of  the 
beUigerent  state  and  neutrals,  and  between  one  neutral  and  another.  The 
belligerent  is  not  debarred  by  this  condition  from  granting  special  licences 
of  ingress  or  egress  to  individuals ;  what  he  must  not  do  is  to  differentiate 
between  one  nationality  and  another. 

I  now  approach  the  two  questions  connected  with  the  law  of  blockade 
to  which,  on  account  of  their  impc^tance,  I  particularly  wish  to  invite  the 
attention  of  this  Conference. 

The  first  of  these  questions  is  as  to  the  alleged  applicability  to  blockade 
of  the  so-called  principle  or  doctrine  of  *' continuous  voyage '*;  the  second 
is  as  to  the  possibility  of  international  agreement  as  to  when  the  ''attempt" 
to  run  the  blockade  should  be  treated  as  beginning,  so  far  as  it  affects  the 
liability  to  capture. 

(a)  **TAe  Continuous  Voyage.*' — ^The  origin  of  the  phrase  itself  is 
interesting  and  rather  curious.  The  history  is  fully  set  forth  by  Westlake 
in  hb  standard  work  on  Intenuttional  Law,  and  by  other  writers  on  that 
subject    For  my  purpose  to-day  a  short  statement  will,  I  hope,  suffice. 

In  the  war  between  France  and  Great  Britain  in  1756,  the  French  foimd 
that  their  colonial  trade  was  crippled  by  the  superiority  of  their  enemy 
at  sea.  So,  for  a  time^  they  ceased  to  insist  upon  their  monopoly  of  that 
trade  and  opened  it  to  the  Dutch,  granting  licences  to  Dutch  vessels  to 
carry  goods  between  the  colonies  and  the  mother  country.  Thereupon, 
Great  Britain  treated  Dutch  ships  using  these  licences  as  identified  with 
the  enemy,  and,  when  captured,  they  were  condemned  by  the  Prize  Court 
as  lawful  prize. 

In  1793  France  opened  her  coasting  and  colonial  trade  to  all  neutrals, 
and  Great  Britain,  with  whom  she  was  at  war,  thereupon  extended  the 
practice  of  1756  and  penalised  neutral  vessels  not  only  when  carrying  cargoes 
between  France  and  her  colonies,  but  also  when  trafficking  between  theit 
own  ports  and  a  belligerent  colony,  or  between  any  ports  belonging  to  the 
belligerent  country.  The  Declaration  of  Paris  of  1856  prevents  any  future 
application  of  this  extension  of  the  practice  of  1756,  which  has  been 
condemned  generally  abroad,  and  both  Westlake  and  Hall  endorse  that 
condemnation.  Neutrals,  so  assailed,  naturally  sought  to  evade  liability, 
and,  to  borrow  Westlake's  description,  they  did  so  in  the  following  manner 
''  Neutrals  carrying  on  the  trade  between  an  enemy  colony  and  its  mother- 
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country  would  unship  the  cargo  at  a  neutral  port,  reload  it — perhaps  with 
some  addition,  or  after  payment  of  the  Customs  duties,  in  order  to  give 
further  colour  to  the  pretence  of  importation  there — and  then  complete 
its  transport  to  the^onemy  mother  country  on  the  same  or  another  ship.**  ^ 

The  question  thereupon  arose,  when  the  vessel  on  which  the  goods  were 
carried  from  the  intermediate  port  to  the  enemy  port  happened  to  be 
captured  by  the  British  on  the  voyage  to  that  enemy  port,  whether  it  was 
lawful  prize  or  not.  In  more  than  one  case  the  English  tribunals  of  Prize 
adjudged  that  it  was,  holding  that  the  latter  part  of  the  voyage  was  a 
continuation  of  the  former  part,  so  as,  in  Westlake's  words,  "to  constitute 
one  transport  between  the  places  between  which  the  trade  was  prohibited 
to  neutrals  by  Great  Britain."  In  The  Maria?  Lcnrd  Stowell  thus  stated 
the  law : 

*'  It  is  an  inherent  and  settled  principle,  in  all  cases  in  which  the  same 
question  can  have  come  under  discussion,  that  the  mere  touching  at  any 
port,  without  importing  the  cargo  into  the  common  stock  of  the  country, 
will  not  alter  the  nature  of  the  voyage,  which  continues  the  same  in  all 
respects,  and  must  be  considered  as  a  voyage  to  the  country  to  which  the 
vessel  is  actually  going  for  the  purpose  of  delivering  her  cargo  at  the 
ultimate  port." 

And,  three  years  later,  in  his  judgment  in  The  Thomyris?  the  same  great 
authority  affirmed  that  it  was  a  clear  and  settled  principle  that  the  mere 
transhipment  of  a  cargo  at  an  intermediate  port  will  not  break  the  continuity 
of  the  voyage,  which  can  only  be  effected  by  a  previous  actual  importadon 
into  the  common  stock  of  the  country  ^  where  the  transhipment  takes  place. 

To  designate  the  doctrine  asserted  in  these  decisions  as  the  doctrine 
of  the  continuous  voyage  is  intelligible  enough.  Goods  are  being  carried 
by  sea  on  a  prohibited  adventure  from  A  to  B,  the  latter  being  a  hostile 
port.  In  the  one  case — ^the  case  of  The  Maria — the  vessel  which  has 
sailed  with  the  goods  on  board  is  captured  by  the  belligerent  on  her  way 
to  B.  Plea,  for  ship  and  goods,  that  the  voyage  from  A  to  B  had  been 
previously  to  the  capture  interrupted  at  C,  an  intermediate  port,  at  which 
the  goods  were  unloaded  and  reloaded,  and  where,  it  is  contended  for  the 
ship,  a  new  voyage  began.  Answer  of  the  captor,  that  the  voyage  was 
none  the  less,  on  accoimt  of  the  temporary  stoppage,  one  prohibited  voyage, 
it  being  clear  that  the  voyage  of  the  ship  and  the  carriage  of  the  goods 
were  from  the  first  intended  to  be  from  A  to  B  and  that  the  stoppage 
was  merely  to  give  a  colour  of  iimocence  to  the  prohibited  transaction. 
Or  take  the  case  of  the  ThomyriSy  where  the  goods  were  captured  in  course 
of  transit  from  A  to  B  on  board  a  ship  into  which  they  had  been  transhipped 
for  that  hostile  port  for  the  purpose  only  of  appearance,  there  never,  in 

»  Westlake,  ubi  sup,  p.  255.       «  5  C  Rob.  at  p.  368.        •  Edwards,  Adm.  Rep.  17. 
«  This  language  was  adopted  by  the  Supreme  Court  of  the  United  States  in  the 
judgment  in  Thi  Btrmuda,  3  WaU.  551. 
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fact,  having  been  any  intention  in  regard  to  their  destination,  except  that 
they  should  be  carried  by  sea  from  A  to  B. 

It  seems  to  me  that  to  hold,  as  it  was  held,  that  at  the  time  of  the 
captm'e  the  carriage  of  the  goods  by  sea  was  a  continuation  of  the  prohibited 
voyage,  begun  at  the  original  port  of  sailing  in  regard  to  both  ship  and 
goods  in  the  first  case,  and  as  regards  the  goods  in  the  second  case,  was 
reasonable  and  just. 

Now,  this  doctrine  so  stated  and  so  appUed  by  the  English  Prize  Courts 
has  in  the  course  of  the  last  sixty  years  been  invoked  by  eminent  authorities 
to  justify  by  analogy  the  conduct  of  a  belligerent  towards  a  neutral  in  two 
kinds  of  case,  which  appear  to  me  to  differ  in  material  curcumstances,  both 
from  the  cases  which  I  have  just  referred  to,  and  from  each  other.  The 
first  kind  of  case  is  that  in  which  a  belligerent  captures  on  the  high  seas 
a  neutral  vessel,  proceeding  to  a  neutral  port  as  her  one  and  final  destination, 
but  carrying  a  cargo  which  consists  wholly  or  in  part  of  contraband  of  war, 
destined  by  the  shipper  for  the  use  of  the  belligerent's  enemy,  and  intended 
to  be  forwarded  to  that  enemy  from  the  port  of  the  vessel's  discharge,  either 
by  sea  or  land  or  by  inland  water  transit  The  second  kind  of  case  is  that 
in  which  a  belligerent  captures  on  the  high  seas  a  neutral  vessel,  carrying 
to  a  neutral  port,  as  her  one  and  final  destination,  a  cargo  not  of  a  contra- 
band nature,  but  consigned  by  its  shipper  to  agents  at  the  vessel's  port  of 
destination,  who,  as  the  shipper  intends  and  has  arranged,  shall,  at  the 
port  of  the  vessel's  discharge,  load  the  goods  on  board  another  vessel,  which 
will  then  attempt  to  effect  their  carriage  into  a  port  which  is  blockaded  at 
the  time  by  the  belligerent. 

Now,  in  regard  to  each  of  these  two  cases,  I  feel  very  great  difficulty  in 
tracing  such  an  analogy  of  material  circumstances  as  would  justify  the 
belligerent  captor  in  basing  a  claim  to  confiscate  the  neutral  property  upon 
the  authority  of  the  doctrine  of  "  continuous  voyage,"  as  enunciated  and 
applied  by  the  British  Prize  Court.  It  seems  to  me  that  an  essential 
distinction  lies  in  the  fact  that  the  capture  in  each  of  these  cases  is  of 
neutral  property  in  transit  by  sea,  not  to  a  hostile  but  to  a  neutral  port, 
which,  so  far  as  the  canning  ship  is  concerned,  is  at  the  time  both  the 
immediate  and  the  final  destination  of  the  voyage.  But  whilst,  in  my 
humble  judgment,  the  reasoning,  and  the  practice  based  upon  that  reasoning, 
in  the  English  decisions  from  which  the  phrase  "  continuous  voyage  "  draws 
its  origin,  cannot  properly  be  treated  as  warranting  a  decision  in  favour  of 
the  belligerent  in  either  of  the  two  sets  of  circumstances  which  we  are 
considering,  it  does  not,  of  course,  follow  that  in  the  one  case  or  in  the 
other  the  question  of  the  legality  of  thei  belligerent's  claim  to  capture  and  to 
confiscate  is  therefbre  necessarily  concluded  against  him. 

On  the  contrary,  so  far  as  concerns  the  carriage  of  contraband  which  is 
on  board  a  vessel  bound  to  a  neutral  port  as  her  port  of  dischai^e,  but 
as  to  which  it  can  be  proved  by  the  belligerent  who  seizes  it  on  the  high 
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seas  that  the  goods  are  being  carried  on  board  that  vessel  not  for  the  purpose 
of  importation  into  the  common  stock  of  the  country  where  they  will  be 
unloaded,  but  for  the  purpose  of  their  being  forwarded  from  the  port  of 
discharge  by  land  or  water,  it  matters  not  which,  to  the  enemy  or  for  the 
enemy's  use,  and  under  arrangements  for  effectuating  that  purpose,  I  prefer 
the  view  that  the  international  law  ought  to  look  beyond  the  destination 
of  the  vessel  to  the  destination  of  the  goods,  and  to  sanction  the  belli- 
gerent's interference  with  the  adventure  by  the  detention  of  the  carrying 
vessel  and  the  confiscation,  through  the  Prize  Court,  of  the  contraband 
goods.  It  appears  to  me  that  there  is  great  force  in  the  observation  of 
Sir  Godfrey  Lushington,  that,  if  the  contrary  view  were  established,  then, 
under  certain  circumstances,  a  belligerent  might  as  well  give  up  all  attempt 
to  stop  contraband.^ 

Certainly  the  belligerent's  claim,  in  this  case  of  contraband,  has  in  its 
favour  a  great  body  both  of  expert  opinion  and  of  national  practice,  during 
the  last  half-century.  The  judgments  of  the  French  Prize  Court  in  the 
case  of  The  Frau  Howina^  a  Hanoverian  ship  captured  in  the  course  of 
the  Crimean  War ;  of  the  Supreme  Court  of  the  United  States  in  several 
cases  during  the  American  Civil  War;  of  the  Italian  Prize  Court  in  the 
case  of  the  Doeiwij%  a  Dutch  vessel,  captured  in  the  course  of  the  war 
between  Italy  and  Abyssinia  in  1896;  the  Prussian  Regulations  of  1864 
regarding  Naval  Prize ;  and,  last  in  date,  the  action  of  the  British  Govern- 
ment during  the  late  Boer  war  in  regard  to  The  Bundesrath^  The  Herzog^ 
and  The  General — all  these  are  in  accord  with  the  weighty  opinions^  of 
Bluntschli,  Calvo,  Gressner,  Perels,  Westlake,  and  Holland,  and  with 
the  rule  adopted  by  the  Institute  of  International  Law  at  its  Venice 
Meeting  in  1896:  ''La  destination  pour  I'ennemi  est  pr^sumfe  lorsque 
le  transport  va  k  Tun  de  ses  ports  ou  bien  k  un  port  neutre  qui,  d'apr^ 
des  preuves  ^videntes  et  de  £ait  incontestables,  n'est  qu'une  6tape  pour 
I'ennemi  comme  but  final  de  la  m^me  operation  commerciale."' 

But  the  conclusion,  I  submit,  ought  to  be  different  when  we  come  to 
consider  the  second  of  the  two  cases  which  I  have  put,  and  with  which 
this  paper  is  specially  concerned,  because  it  is  the  case  of  a  seizure  of  a 
neutral  vessel  bound  to  a  neutral  port,  which  the  belligerent  who  seizes 
her  seeks  to  justify  not  on  the  ground  of  the  cargo  being  contraband,  but 
on  the  ground  that  the  cargo  on  board  has  been  shipped,  and  is  being 
carried  to  the  neutral  port,  with  the  purpose,  for  the  execution  of  which 
the  shipper  or  his  agents  have  made  or  will  make  arrangements,  of  those 
goods  being  carried  in  some  other  vessel  to  a  port  which  the  belligerent 

*  Cited  in  an  article  contributed  by  Mr.  Dundas  White  to  the  Law  QttarUrfy  Rtvitw 
for  January,  1901  (vol.  xvii.  p.  22). 

'  Quotations  from  the  works  of  the  continental  jurists  are  collected  by  Mr.  de 
Hart  in  his  article  in  the  Law  Quarttrly  RtvitWy  vol.  xvii.  pp.  198,  199. 

'  Annuairt  dt  Plnsiiiui  di  Droit  InUmational,  vol  xv.  p.  231. 
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is  bloclcading.  The  theory  of  such  a  justification  has  been  maintained, 
so  far  as  I  know»  only  in  the  Courts  of  the  United  States  during  the  Civil 
War  of  1861.  It  appears  in  the  judgments  of  the  Supreme  Court  in  The 
Bermuda  ^  and  elsewhere ;  but  I  shall  limit  myself  to  quoting,  as  it  is  there 
stated  within  the  compass  of  a  single  sentence,  from  the  judgment  of 
Chief  Justice  Chase  in  The  Springbok^ \ 

*'  But  we  do  not  now  refer  to  the  character  of  the  cargo  for  the  purpose 
of  determining  whether  it  was  liable  to  condemnation  as  contraband,  but 
for  the  purpose  of  ascertaining  its  real  destination ;  for,  we  repeat,  contra- 
band or  not,  it  could  not  be  condemned  if  really  destined  for  Nassau ' 
and  not  beyond,  and,  contraband  or  not^  it  must  be  condemned  if  destined  for 
any  rebel  port^  for  all  rebel  ports  were  under  blockculeJ^  * 

The  theory  thus  judicially  asserted  has,  I  believe,  been  universally,  or 
almost  universally,  disapproved  both  in  Great  Britain  and  on  the  Continent ; 
and,  with  most  sincere  deference  to  the  great  tribunal  and  to  the  very 
learned  Chief  Justice  who  delivered  its  judgment  in  this  and  in  other  prize 
cases  of  that  period,  I  must  say  that  I  cannot  see  how  the  action  of  the 
captor  in  such  a  case  can  be  justified  by  an  application  to  blockade  of  the 
doctrine  of  "  continuous  voyage,"  or  of  any  logical  extension  of  that  doctrine. 

It  would,  I  think,  be  almost  presumptuous  on  my  part  if  I  thought  I 
could  better,  by  language  of  my  own,  the  clear  and  concise  comment 
contained  in  the  following  passage : 

"  In  the  United  States,  during  the  Civil  War,  the  carriage  of  contraband 
was  generally  presented  to  the  Courts  in  connection  with  blockade-running, 
to  which  the  doctrine  of  continuous  voyage  does  not  apply.  The  offence 
of  blockade-running,  consisting  in  the  attempt  to  communicate  with  a 
prohibited  port,  and  not  in  the  introduction  of  a  prohibited  class  of  goods, 
\i  essentially  one  of  the  ship,  and  not  an  offence  of  the  goods,  except  as 
derived  from  that  of  the  ship.  If  a  ship  is  bound  for  a  neutral  port,  not 
as  a  port  of  call,  no  blockade-running  has  been  attempted  by  her,  and 
her  cargo,  still  innocent,  cannot  connect  her  with  any  such  attempt  which 
the  ship  into  which  it  may  be  removed  may  afterwards  commit"* 

{b)  The  time  at  which  the  '* attempt"  to  run  the  blockade  ought  to  be 
held  to  begin,  so  far  as  it  ejects  the  liability  to  capture, — ^There  is  no  doubt 
that,  according  to  both  the  British  and  American  view  of  international  law 
in  relation  to  maritime  warfare,  a  ship  "attempts"  to  run  the  blockade, 
and  is,  therefore,  liable  to  capture  from  the  moment  of  her  sailing,  if  those 

>  Wallace  (Amer.),  514. 

*  I^d.  I,  at  p.  23. 

'  The  neutral  port,  for  which  the  vessel  was  bound,  as  her  port  of  discharge,  at 
the  time  of  her  capture. 

*  The  italics  are  my  own. 

*  Westlake,  JnUmational  Law,  Pt  II.  pp.  256,  257.  That  very  learned  jurist  has 
more  fully  stated  his  argument  in  an  article  in  the  Law  Qttartirly  Rtview  (1899),  vol.  xv. 
p.  26w 
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who  are  responsible  for  her  direction  had  at  the  time,  or  must  be  presumed 
to  have  had,  knowledge  of  the  blockade,  and  intended,  nevertheless,  that 
she  should  prosecute  a  voyage  to  the  blockaded  port  The  law  was  so 
laid  down  by  Lord  Stowell,^  and  in  the  American  decisions,  in  cases 
arising  out  of  the  blockade  of  the  Confederate  seaboard  by  the  United 
States,  ''  they  enforced  in  all  its  strictness  the  rule  that  the  act  of  sailing 
from  a  neutral  to  a  blockaded  port  with  intent  to  enter  and  with  knowledge 
of  the  blockade  subjects  both  ship  and  cargo  to  condemnation."  According 
to  French  practice,  which,  I  believe,  the  prevalent  view  of  continental  jurists 
approves,  the  liability  to  capture  is  first  created  only  by  the  attempt  to 
cross  the  very  line  of  blockade  or  by  proceeding,  in  order  to  do  so,  after 
receiving  a  notification  from  a  belligerent  warship.  Without  admitting  the 
justice  of  Fillet's  condemnation  of  the  Anglo-American  rule — ^which  he 
denounces  as  resulting  in  *'  une  extension  d^mesur^  donn^e  k  la  notion  de 
violation  du  blocus  et  pour  les  neutres,  une  ins^urit^  g6n6r9lt " — I  should 
venture  to  suggest  that  those  who  may  have,  and,  as  we  may  hope,  at  no 
distant  date,  to  consider  whether  an  international  agreement  as  to  the 
rules  of  blockade  cannot  be  concluded,  might  well  consider  whether  the 
conditions  of  modem  commerce  and  intercourse  by  sea,  and  the  interests 
of  civilisation  which  are  increasingly  dependent  upon  their  security,  do  not 
justify  some  limitation  of  the  right  of  capture  to  a  narrower  area  than  the 
rule  allows.  ''It  may  further  be  observed,"  says  Mountague  Bernard, 
"that  any  extension  of  the  belligerent's  power  to  capture  on  the  high 
seas  has  a  tendency  to  diminish  more  or  less  the  necessity  of  keeping  an 
adequate  force  at  the  place  or  places  blockaded,  and  thus  to  open  the 
door  to  paper  blockades."* 

It  appears  to  me  that  in  this  matter  it  is  not  a  question  of  choice  between 
the  very  wide  Anglo-American  area  of  capture  and  the  very  narrow  area 
given  by  the  French  view  of  international  rights,  which,  for  reasons  which 
I  have  already  had  occasion  to  indicate  in  dealing  with  the  requiremeot  oi 
a  special  notification,  may  reasonably  be  objected  to,  from  the  belligerent's 
standpoint,  as  offering  too  great  an  opportunity  to  the  blockade-runner. 
Mine  is  merely  a  tentative  suggestion,  but  it  occurs  to  me  that  a  solution 
of  the  difficulty  of  agreement  between  the  advocates  of  the  two  systems 
might  be  foimd  in  the  compromise  which  would  result  from  the  adoption 
by  international  compact  of  a  rule  which  should  require  that  the  belligerent's 
notification  of  blockade  should  specify,  by  latitude  and  longitude,  or  in  some 
other  way,  a  zone  (not  necessarily  a  narrow  zone)  within  which  the  blockading 
force  would  operate  in  its  maintenance  of  the  blockade,  and  entry  into 
which  would  subject  all  vessels  to  capture  and  condemnation  unless  it 
could  be  clearly  proved  that  they  were  not  attempting  to  enter  the  blockading 
port.    The  "attempt"  would,  under  such  an  arrangement,  not  be  treated 

>  See  his  judgment  in  Tki  Columbia,  1  C  Rob.  154. 

«  Tfn  NitUraUiy  ofGrwt  Britain  during  tht  Civil  War  (1870),  p.  308. 
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as  commencing,  so  fisur  as  to  fix  a  liability  upon  the  ship,  until  she  entered 
or  was  trying  to  enter  the  notified  zone.  It  is,  of  course,  possible  that 
my  want  .of  acquaintance  with  naval  matters  has  prevented  me  from 
foreseeing  some  reasonable  objection  on  the  part  of  belligerents  to  the 
acceptance  of  such  a  compromise  as  I  have  ventured  to  indicate.  It  is, 
however,  I  think,  not  undeserving  of  mention  that,  if  my  memory  of  the 
reported  cases  serves  me  aright,  in  every  instance  of  condemnation  in 
the  English  Prize  Courts,  from  the  commencement  of  Lord  Stowell's  time, 
for  blockade-running,  the  vessel  was  captured  when  actually  approaching 
or  when  hovering  about  the  neighbourhood  of  the  blockaded  locality. 
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[Contributed  by  A.  Pearce  Higgins,  Esq.,  LL.D.,  /atefy  Deputy  Whewell 
Professor  of  International  Law  in  the  University  of  Cambridge^ 

It  is  an  invariable  rule  that  where  a  State  accredits  a  representative  to  a 
foreign  Court  it  must  receive  one  from  it,  if  the  latter  desires  to  send  a 
minister.  This  rule  does  not  apply  in  the  case  of  representatives  of  the 
Pope.  Great  Britain  since  the  Reformation  has  refused  to  enter  into 
relations  with  the  Roman  Curia,  and  as  a  rule  Protestant  States  refuse  to 
receive  Papal  envoys  ;  Russia  and  Germany,  although  they  refuse  to  receive 
them,  are  both  represented  at  the  Vatican.  The  grounds  of  such  refusal, 
broadly  speaking,  are  that  the  reception  of  a  Papal  l^ate  would  be  a 
recognition  of  the  Papal  claims,  and  also  that  legates  and  nuncios  in  the 
exercise  of  their  fimctions  tend  to  stir  up  opposition  to  the  territorial  law,  and 
so  to  create  an  imperium  in  imperio.  The  question  whether  the  Pope  has  a 
right  of  legation  strictly  so-called  involves  the  wider  one  of  his  international 
position  and  his  possession  of  international  personality.  The  Montagnini 
incident  of  December  1906  showed  that  this  is  a  question  of  practical 
importance ;  it  also  brought  into  prominence  the  divergent  views  of  publicists 
on  this  matter. 

English  and  American  writers  on  international  law  do  not  as  a  rule  deal 
with  this  question  at  any  length ;  in  fact,  by  some  it  is  practically  ignored. 
Continental  publicists  give  it  greater  prominence,  and  the  majority  of  these 
writers  deny  that  the  Pope  is  an  international  person  in  the  sense  in  which 
that  term  is  used  in  international  law. 

The  position  of  the  Papacy  is  exceptional ;  there  is  no  institution  in  the 
history  of  humanity  with  which  it  can  be  compared.  The  fact  that  the  Pope 
was  for  centiu-ies  both  a  temporal  sovereign  and  the  chief  ecclesiastical 
dignitary  in  Western  Christendom  naturally  raised  doubts  as  to  the  capacity 
in  which  he  was  acting  on  a  given  occasion.  When  he  ceased  to  be  a 
temporal  sovereign,  the  tradition  which  had  so  long  attached  to  his  dual 
position  was  not  easily  disregarded,  and  it  is  the  continuance  of  this  tradition 
which  a  distinguished  French  publicist  asserts  to  be  responsible  for  the 
anomalous  position  which,  from  the  standpoint  of  international  law,  is  now 
occupied  by  the  head  of  the  Roman  Church.^ 

'  The  authorities  dealing  with  this  question  are  given  in  a  note  in  the  late  Profl  F. 
Despagnet's  Cours  dt  Droit  tHtemational  public^  §l47i  to  which  must  be  added  the  ninth 
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Down  to  the  year  J1870  the  Pope  was  both  the  earthly  head  of  the 
Roman  Catholic  Church  and  a  sovereign  monarch  of  one  of  the  States  of 
Europe,  the  Papal  State.  For  a  few  years,  at  the  end  of  the  eighteenth 
and  beginning  of  the  nineteenth  century,  he  was  without  territory — a 
dethroned  temporal  monarch ;  but  on  the  fall  of  the  Napoleonic  Empire  in 
1814  he  was  restored  to  his  temporal  dominions,  and  remained  in  possession 
of  a  diminished  kingdom  (for  a  large  part  of  the  Papal  States  demanded  and 
obtained  union  with  the  Kingdom  of  Italy  in  i860)  until,  on  September  20, 
1870,  the  Italian  troops  entered  Rome.  This  action  of  King  Victor 
Emmanuel  was  endorsed  after  a  plebiscite  by  an  overwhelming  number  of 
the  inhabitants  of  the  Papal  States  on  October  2,  1870.  By  a  Royal  Decree 
of  October  9  in  the  same  year  it  was  declared  that  "  Rome  and  the  Roman 
provinces  form  an  integral  part  of  the  Kingdom  of  Italy."  This  Declaration 
appears  to  imdermine  the  position  adopted  by  one  writer,  that  as  the 
Italian  troops  did  not  actually  enter  the  Vatican,  the  Pope  remained  in 
undisturbed  possession  of  a  territory  which,  though  minute  in  area,  still 
sufficed  to  entitle  him  to  rank  as  a  territorial  sovereign.^  From  the  stand- 
point of  the  Italian  Government,  their  possession  of  Rome  was  complete,  and 
though  the  venerable  Pontiff  was  undisturbed,  the  occupation  of  the  Papal 
States  was  effective,  and  the  Pope  ceased  to  exist  as  a  territorial  sovereign. 
But  though  his  territorial  sovereignty  was  at  an  end,  no  change  was  or  could 
be  effected  by  the  Italian  Government  in  his  ecclesiastical  position.  For  a 
large  part  of  Christendom  he  still  personifies  the  greatest  moral  force  in  the 
world,  and  from  his  exalted  position  it  follows  that  his  spiritual  subjects  of 
every  nation  wish  to  continue  to  have  access  to  him,  and  freely  to  receive  his 
agents  as  in  the  past.  Roman  Catholic  States  therefore  recognise  that  the 
Pope  still  occupies  a  special  legal  position,  and  his  legates  and  nuncios  are 
ranked  with,  and  sometimes  take  precedence  of,  ambassadors  in  these  States, 
a  precedence  which  even  before  the  loss  of  temporal  power  was  accorded 
to  the  Papal  representative  as  the  ambassador  of  the  highest  dignitary  in  the 
Catholic  Church,  and  not  as  a  temporal  sovereign.' 

It  is  unnecessary  for  our  purpose  to  trace  even  in  outline  the  history 
of  the  struggles  between  the  Papacy  and  the  Empire,  or  the  fight  for 

sectioii  of  Prot  £.  Nys*  Droit  intemaHonal,  vol.  ii.  pp.  297-333.  See  also  G.  Flaischlen, 
"  La  Situation  joridique  du  Pape,"  Rtvtu  <U  Droit  ifiUr,  vol  vi.  (2nd  series),  p.  85 ; 
J.  Westlake,  Pta€$^  pp.  37-9;  L.  Oppenheim,  Inttmational  Law,  pp.  149-54.  Sir 
R.  PhiUimore's  InttmaHonal  Law,  vol.  ii  pp.  343-531,  afibrds  the  fullest  treatment  of  the 
Papacy  and  its  relation  to  the  various  European  States. 

>  G.  Flaiscblen,  R.DJ,  vol.  vi.  (2nd  series),  p.  85. 

'  Pradier-Fod^re,  Cours  de  Droit  diplomatique,  vol.  i.  p.  120.  Fdnelon  declared  that 
the  Papal  nuncio  was  regarded  simply  as  the  ambassador  of  a  foreign  prince,  and  in 
1788  a  distinguished  lawyer,  Christian  Henri  de  ROmer,  maintained  that  the  right  of 
legation  belonged  to  the  Pope  as  a  temporal  sovereign  only  (£.  Nys,  Droit  inter,  vol.ii. 
p.  310).  The  majority  of  modem  writers  hold  that  the  Papal  envoys  represent  the  Pope 
in  his  ecclesiastical  capacity  (£.  L6monon,  "  Les  Rapports  de  la  France  et  du  Saint-Si^ge,'* 
RJ>J.  (2nd  series),  vol.  ix.  p.  415 ;  W.  £.  Hall,  Inter,  Law  (5th  ed.),  p.  314). 
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supremacy  between  the  Conciliar  party  and  the  Pope,  though  it  must  be 
remembered  that  in  the  fifteenth  century  G£cumenical  Councils  recdved 
ambassadors  from  the  Empire  and  kings,  and  these  ambassadors  took 
precedence  of  those  of  the  Pope.^  The  Papalist  cause  was  for  the  time 
being  triumphant  at  the  Council  of  Basle. 

Out  of  these  struggles  there  emerged  the  anti-Papal  doctrine  of  tiie 
Divine  right  of  secular  governments  to  be  free  from  Papal  control,  a  doctrine 
which  contributed  in  no  small  degree  to  the  formation  of  the  modem 
doctrines  of  sovereignty,'  a  doctrine  which  is  still  working  in  the  anti-clerical 
movements  of  modem  times. 

The  position  of  the  Papacy  down  to  the  eve  of  the  Reformation  was  a 
striking  one.  The  Pope  claimed,  and  not  infrequently  exercised,  the  position 
of  arbitrator  in  international  disputes.  The  good  faith  on  which  treaties 
were  made  brought  international  contracts  within  the  sphere  of  the  Canon 
Law.  The  Pope  was  an  ''independent  international  magistrate,  head  of 
the  supreme  tribunal  for  the  settlement  of  international  disputes,  and  the 
supervisor  of  engagements.  With  this  object  he  used  all  the  powerfril  moral 
forces  at  his  command — admonition,  censiu-e,  excommunication**'' 

The  struggles  in  England  between  Anselm  and  Henry  I.  and  Becket 
and  Henry  II.  were  typical  of  the  constantly  recurring  struggles  between  die 
religious  and  civil  forces  in  the  States  of  Europe.  Acting  under  Papal 
instructions,  the  clergy  everywhere  sought  for,  and  in  some  cases  obtained, 
exceptional  positions  and  immunities  from  the  civil  laws.  Popes  issued 
bulls  deposing  and  setting  up  kings,  allotting  kingdoms  and  dividing  newly 
discovered  lands.  With  the  Reformation  a  great  change  took  place.  The 
Treaty  of  Westphalia  of  1648  affords  striking  evidence  of  the  existence 
of  a  new  order  of  things.  The  legal  equality  of  Protestant  and  Cathc^c 
States  was  acknowledged,  the  absence  of  the  recognition  of  a  common 
religious  bond  which  had  hitherto  been  a  bar  to  equality  of  intercourse  was 
thus  removed,  States  met  as  secular  institutions  free  from  religious  trammels, 
and  the  way  was  prepared  for  the  ultimate  admission  of  all  civilised  States, 
irrespective  of  creed,  into  the  family  of  nations.  The  treaty,  furthermore, 
abolished  a  crowd  of  petty  ecclesiastical  States  in  Germany,  dependent  in 
no  small  measure  on  the  Pope.  It  was  in  vain  that  Innocent  X.  issued  the 
Bull  Z4I0  domus  Dei^  condemning  and  utterly  annulling  the  Treaties  of 
Miinster  and  Osnabriick.^  Papal  protests  against  treaties  cease  henceforth 
to  be  effective,  and  the  protest  of  Pius  IX.  against  the  Italian  occupation 
of  Rome  in  1870  met  with  no  response  from  the  Powers  of  Europe. 

This  protest  leads  to  a  consideration  of  the  theory  of  the  Church  as 

*  Nys,  op.  cU,  vol.  ii.  p.  388. 

»  J.  N.  Figgis,  Thi  Dwtfu  Right  of  Kings,  p.  44. 

*  R.  de  Bfaulde-la-Clavi^e,  La  DiphmoHi  mu  Temps  di  Machiavil,  vol.  i.  p.  23,  cited 
by  E.  Nya,  op,  eH,  p.  300. 

*  Pbillimore,  InttrttatioHal  Law,  vol.  i.  p.  395. 
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regards  its  temporal  power.  It  is  important  to  understand  why  the  Pope 
attaches  so  much  importance  to  the  possession  of  temporal  sovereignty 
when  he  claims  a  spiritual  world-empire.  The  Holy  See  has  always 
considered  that  the  States  of  the  Church  were  a  domain  with  which  the 
Pope  had  been  endowed  for  the  purpose  of  assuring  his  independence  in 
the  exercise  of  his  spiritual  functions.  The  keeper  of  the  oracles  of  God* 
the  standing  witness  for  truth  and  righteousness  in  the  world,  should,  it  was 
argued,  be  free  from  all  physical  compulsion,  and  this  absolute  freedom 
could  only  be  maintained  by  the  possession  of  a  definite  territory  uncon- 
trolled by  any  temporal  power.  The  area  of  the  temporal  dominions  of 
the  Pope  was  never  very  large,  but  popes  and  cardinals  on  admission  to 
office  swore  to  preserve  the  domains  intact,  and  sought  by  means  of  physical 
force  and  spiritual  weapons  to  ward  off  all  encroachments. 

One  important  result  of  the  view  taken  by  the  Papacy  of  the  character 
of  the  domains  of  the  Church  and  the  necessity  for  the  preservation  of  the 
temporal  power  is  clearly  dealt  with  by  Despagnet.^  The  Church  contended 
that  it  was  the  duty  of  all  Catholic  States  to  protect  the  Pope  against  any 
change,  external  or  internal,  which  might  compromise  his  temporal  sovereignty, 
and  thus  mih'tate  against  the  free  exercise  of  his  spiritual  functions.  Inter- 
ventions in  the  Papal  States  were  the  result  of  this  teaching.  Napoleon 
Bonaparte,  on  the  plea  of  better  affording  protection,  took  the  extreme  step 
of  making  Pius  VII.  prisoner  and  removing  him  to  Fran<^e.  France,  Austria, 
and  Spain  at  different  times  during  the  nineteenth  century  intervened  in  the 
Papal  States,  and  the  movements  in  favour  of  popular  government  in  these 
States  were  suppressed.  From  1849  ^^^^  ^^^  outbreak  of  the  Franco-Prussian 
War  in  1870,  French  troops  gtiarded  the  Pope.  Their  withdrawal  led  to 
the  entry  of  the  Italian  troops  and  the  fall  of  the  temporal  power. 

The  allegiance  of  Western  Christendom  to  the  Pope  had  in  early  times 
led  to  the  growth  of  a  regular  service  of  Papal  agents. 

The  earliest  representatives  sent  by  the  Pope  were  the  Apocrisarii  or 
Responsalesy  who  were  sent  first  by  the  Bishop  of  Rome  in  the  time  of 
Constantine  to  reside  at  Constantinople ;  subsequently  they  resided  at  the 
Courts  of  the  Frankish  kings.  They  were  sent  as  spiritual  agents,  and  it 
is  not  improbable  that  at  first  their  presence  was  required  by  the  emperors, 
who  to  some  extent  were  enabled  to  supervise  the  doings  of  the  Pope.  But 
the  decay  of  the  Roman  Empire  synchronised  with  the  increasing  power 
of  the  Bishops  of  Rome  and  their  growing  claims  to  the  obedience  of 
Christendom.  It  was  not,  however,  until  the  eleventh  century  that  the 
institution  of  legates  appears.^  The  Papal  envoys  were  sent  for  various 
purposes,  of  which  English  history  affords  ample  illustration.  Gradually 
they  became  differentiated  in  rank  according  to  their  missions.^  AbUgati 
were  those  who  had  no  political  mission,  but  were  sent  for  such  purposes  as 

>  Droit  mtemaiionalf  §150;  see  also  PhiUimore,  InttmeUional  Law^  vol.  i.  p.  635. 
•  Nys,  op.  cit,  vol.  ii.  p.  303.  •  Phillimore,  vol  ii.  p.  525. 
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bearing  the  cardinal's  hat  to  a  newly  elected  member  of  the  Sacred  CoUq^e ; 
iegaii  with  a  political  mission  were  either  iegati  a  latere^  ^o  were  always 
cardinals  and  occupied  the  highest  rank,  or  i^ati  missis  who  were  never 
cardinals  but  were  invested  with  similar  powers  to  the  former;  when  sent 
as  permanent  residents,  they  were  known  as  JVuntii.  These  agents  of  the 
Pope  were  ranked  with  ambassadors  in  the  first  class  in  the  R^ulations 
adopted  by  the  Congresses  of  Vienna  and  Aix-la-Chapelle  for  settling  the 
precedence  of  diplomatic  agents. 

The  chief  reason  for  the  institution  of  resident  agents  from  the  Papal 
Court  was  the  negotiation  and  execution  of  concordats.  Concordats  have 
been  described  as  agreements  between  the  Holy  See  and  the  governments  of 
States  the  inhabitants  of  which  are  either  wholly  or  in  part  Catholic,  not  on 
questions  of  faith  or  dogma,  but  on  matters  of  ecclesiastical  discipline, 
such  as  the  organisation  of  the  clergy,  the  boundaries  of  the  dioceses,  the 
nominations  of  bishops  and  parish  priests.^  Concordats  resulted  from  the 
struggles  between  the  civil  and  ecclesiastical  authorities  in  the  Middle  Ages  ; 
they  were  compromises  between  Church  and  State.  Two  or  three  instances 
will  suffice  to  show  the  importance  of  these  agreements.  The  Concordat  of 
Worms  in  1X22  between  Calixtus  II.  and  the  Emperor  Henry  V.  settled  the 
long-disputed  question  of  investitures.  The  Concordat  of  Vienna  in  1448 
between  Nicholas  V.  and  the  Emperor  Frederick  III.  marked  the  triumph 
of  the  Papacy  after  the  Council  of  Basle.  The  Concordat  of  15 16  between 
Leo  X.  and  Francis  I.  of  France,  which  lasted  rill  the  outbreak  of  the 
French  Revolution,  regulated  the  relations  of  France  and  the  Church  for 
nearly  three  centuries ;  and  lastly  the  Concordat  of  July  15,  1801,  between 
Pius  VII.  and  Napoleon  Bonaparte,  took  the  place  of  that  of  15 16,  and  was 
terminated  by  the  Lot  de  siparation  of  December  9,  1905.  Whether  the 
law  which  thus  dissolved  the  union  of  Church  and  State  was  such  a 
denunciation  as  is  required  for  the  termination  of  an  international  treaty, 
and  whether  the  relations  between  France  and  the  Holy  See  are  merely 
suspended  or  entirely  dissolved  by  the  recall  of  the  Apostolic  Nuncio,  turns 
entirely  upon  the  view  taken  as  to  the  international  position  of  the  Pope  and 
the  nature  of  the  concordats.'  What,  then,  is  the  natiure  of  these  concordats  ? 
Are  they  treaties  made  with  the  Pope  as  a  temporal  sovereign,  and  thus 
ranking  with  and  governed  by  the  rules  ordinarily  applicable  to  engagements 
entered  into  between  States ;  or  are  they  arrangements  which  a  State  makes 
for  the  regulation  of  its  internal  well-being  entered  into  with  the  Pope  as  the 
head  of  Catholic  Christendom  ? 

■  Bonfils  FauchiUe,  Manuel dt  Droit  sMtentational public  (4th  ed.)i  PP*  492»  896. 

•  Ernest  L^monon, "  Lcs  Rapports  de  la  France  et  du  Saint-Si^e,"  R.D.I.  (2nd  series), 
ix.,  p.  415.  (The  44th  article  of  the  law  of  December  9,  1905,  repealed  the  law  of 
18  Girminjl,  An  X.,  confirming  the  agreement  made  on  26  Messidor,  An  IX.,  between 
the  Pope  and  the  French  Government.)  See  also  Phillimore,  International  Law,  voL  iL 
p.  428,  for  the  history  of  the  relations  between  France  and  the  Papacy. 
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There  appear  to  be  two  cogent  reasons  why  concordats  cannot  be  viewed 
as  treaties.  In  the  first  place  the  parties  making  them  are  not  now  (since 
1870)  independent  sovereign  Powers,  and  in  the  second,  the  object  of  the 
concordats  is  foreign  to  that  of  treaties.  It  is  contended  by  M.  L^monon  that 
the  absence  of  temporal  power  is  no  bar  to  the  treatment  of  the  Pope  as  an 
international  person,  that  he  is  one  by  reason  of  his  position  under  the 
Italian  Law  of  Guarantees  of  187 1 ;  this  point  will  be  discussed  subsequently. 
The  subject-matter  of  concordats  is,  however,  clearly  not  a  matter  of 
international  law.  Treaties  are  concerned  with  a  State's  external  policy  and 
concern  its  relations  to  other  States.  Concordats  purport  to  r^ulate  a  State's 
internal  affairs  in  regard  to  the  religious  worship  of  its  own  subjects.  The 
parties  to  a  concordat  arC)  moreover,  not  on  a  footing  of  equality,  a  breach 
of  it  involves  no  principles  of  international  law,  the  Pope  has  no  armed  forces 
with  which  to  retaliate  on  a  State  for  breach  of  its  obligations.  Failure  to 
carry  out  a  concordat  on  the  part  of  a  State  appears  to  be  merely  a  failure  to 
abide  by  arrangements  made  for  certain  internal  matters,  in  the  regulation 
of  which  the  State  must  be  guided  by  circumstances.  The  continued 
maintenance  of  a  concordat  may  be  incompatible  with  the  exercise  of  civil 
authority  necessarily  incident  to  sovereignty,  and  it  is  admitted  that  even  a 
treaty  becomes  voidable  under  such  circumstances.^ 

Viewing  concordats  as  constitutional  arrangements  which  States  make  to 
regulate  the  relations  between  the  lay  and  the  ecclesiastical  authorities,  they 
become  subject  to  denunciation,  modification,  or  even  non-fulfilment  without 
denunciation,  whenever  changes  in  the  constitution  or  the  political  opinions 
of  the  State  with  which  they  are  made  render  such  a  course  advisable. 
The  dissolution  of  a  concordat  may  be  fraught  with  serious  consequences 
to  the  internal  order  of  a  State,  but  this  is  not  a  matter  for  international  law.* 

It  will  now  be  necessary  to  inquire  whether  the  Italian  Law  of  Guarantees 
of  May  13,  187 1,  can  be  relied  on  as  giving  the  Pope  a  position  of  international 
personality.  Previous  to  the  occupation  of  Rome  by  Victor  Emmanuel, 
Italy  had  made  overtimes  to  the  Powers  and  the  Pope  with  reference  to  the 
position  of  Rome,  and  in  1868  the  Italian  Government  submitted  to  Pius  IX. 
a  scheme  which  left  him  with  the  sovereignty  of  that  part  of  Rome  known  as 
the  Leonine  City,  having  a  population  of  about  15,000  persons.  These 
overtures  were  rejected,  and  the  complete  annexation  of  the  city  was  effected 
on  October  9,  1870.  Unlike  previous  drafts,  the  law  of  May  13,  187 1,  was 
not  submitted  to  any  foreign  Power.  It  is  a  municipal  statute  of  the 
Kingdom  of  Italy.  It  is  not  the  result  of  an  arrangement  with  the  Pope, 
who  has  not  ceased  to  protest  against  it.  It  has,  moreover,  not  even  the 
special  sanctity  of  a  constitutional  law  which  requires  special  forms  to  be 
observed  to  modify  or  repeal  it :  it  is  an  ordinary  statute  which  the  Italian 
legislature  can  at  any  time  by  its  ordinary  legislative  procedure  amend  or 

*  Hall,  InUmatUmal  Law  (5th  ed.),  p.  357. 

*  See  Despagnet,  op,  ciL  §$  157-9. 
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repeal  at  will    Further,  its  provisions  only  apply  so  long  as  the  Pope  resides 
on  Italian  territory. 

In  the  discussion  of  this  law  in  its  passage  through  the  Italian  Parlia- 
ment, the  JRapparteur  stated  that  the  draft  did  not  recognise  the  sovere^ 
character  of  the  Pope  and  his  exterritoriality,  as  to  do  so  would  be  an. 
admission  of  its  consequences,  such  as  claims  to  rights  of  jurisdiction  and 
rights  to  conclude  treaties  of  alliance ;  and  a  provision  in  the  original  draft 
which  provided  that  the  Pope  should  enjoy  immunity  from  the  jurisdiction 
of  the  State  was  suppressed. 

The  Law  of  Guarantees  is  in  two  parts ;  ^  the  second  deals  with  the 
relations  between  Church  and  State  in  Italy,  and  therefore  need  not  be 
considered.  The  first  part  contains  thirteen  articles,  and  is  concerned  with 
**  the  prerogatives  of  the  Sovereign  Pontiff  and  the  Holy  See." 

By  the  first  article  the  person  of  the  Pope  is  declared  to  be  sacred 
and  inviolable;  the  expression  probably  being  the  outcome  of  long  usage 
and  reverence  for  the  head  of  the  Chiu-ch.  This  inviolability  does  not, 
extend  to  his  officials,  who  have  on  more  than  one  occasion  been  proceeded 
against  in  the  Italian  Courts  by  creditors  of  the  Holy  See.  The  Pope  \s 
not  declared  to  be  an  Italian  citizen,  but  the  death  of  Leo  XIII.  was 
registered  before  the  civil  authority  in  Rome  as  that  of  '^  His  Holiness  the 
sovereign  Roman  Pontiff,  Vincenzo  Giocchino  Raffaele  Luigi  Pecci,"  and 
all  the  formalities  required  by  Italian  law  were  observed  in  proving  his 
will.'  He  enjoys  all  the  honours  of  a  sovereign  and  the  precedence  allowed 
by  Catholic  sovereigns,  "  so  that  he  would  take  precedence  of  the  King  if 
they  happened  to  meet."'  He  is  allowed  to  keep  the  same  number  of 
troops  for  a  body-guard  as  before  the  annexation,  but  they  are  not  his 
subjects ;  no  Italian  state-official  may  enter  his  palaces  without  his  permission. 
The  places  left  in  the  occupation  of  the  Pope — the  Vatican,  the  Lateran,  and 
the  Villa  of  Castel  Gandolfo,  his  ordinary  or  temporary  residence  and  places 
occupied  by  a  Conclave  or  CEcumenical  Council — are  withdrawn  from  Italian 
control  unless  the  Pope,  a  Conclave,  or  Council  calls  for  it,  but  these  places 
and  the  works  of  art  and  archives  are  the  property  of  the  Italian  State. 
The  Pope  has  complete  liberty  in  the  exercise  of  his  spiritual  functions; 
in  Rome  he  may  order  notices  with  reference  to  the  services  of  the  Church 
and  directions  to  the  faithful  to  be  affixed  to  the  churches.  He  has  the 
right  of  free  communication  with  the  Episcopate  and  the  Catholic  world 
and  is  entitled  to  his  own  post  and  telegraph  offices  in  the  Vatican,  and 
may  appoint  the  clerks.  He  retains  complete  control  of  the  educati<mal 
establishments  for  the  clergy  in  Rome  and  the  suburbicarian  dioceses. 
Envoys  of  foreign  governments  to  the  Pope  enjoy  in  the  Kingdom  of  Italy 
all  the  prerogatives  and  immunities  which  belong  to  diplomatic  agents  by 

*  For  text  (in  Italian),  see  PhilUmore,  vol.  it  p.  655. 
«  E.  Nys,  ofu  cit,  vol.  ii.  p.  315. 

*  Westlake,  PttU*,  p.  3S. 
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international  law.  Offences  against  them  are  subject  to  the  same  punish- 
ments  as  offences  against  envoys  to  the  Italian  Government  The  Papal 
envoys  to  foreign  Powers  are  given  in  Italy  the  privileges  and  immunities 
accorded  by  international  law  when  going  and  coming  on  their  missions. 
Lastly,  the  annual  sum  of  ;^i  29,000  is  provided  by  the  Italian  budget  for 
'^the  sacred  Apostolic  palaces,  the  Sacred  College,  the  ecclesiastical  con- 
gregations  and  the  diplomatic  service  of  the  Church.''  This  amount  is 
only  to  be  reduced  in  case  the  Government  takes  over  the  maintenance 
of  the  museums  and  library.  No  Pope  has  ever  availed  himself  of  this 
sum  annually  placed  to  his  credit. 

Such  being  the  position  of  the  Pope  according  to  the  Italian  Law  of 
Guarantees,  can  it  be  said  that  he  is  thereby  invested  with  an  international 
personality?  Is  he  thereby  a  member  of  the  international  state  society? 
The  correct  answer  appears  to  be  given  by  M.  Brusa,  who  says:  "The 
Pope  is  inviolable,  but  this  is  by  virtue  of  an  Italian  statute ;  he  has  rights 
of  legation  under  the  same  statute;  he  enjoys  immunity  as  regards  his 
residence,  but  this  also  is  by  virtue  of  the  law  of  a  particular  State  and 
not  by  virtue  of  international  law."  ^ 

The  law  of  one  State  cannot  create  an  international  personality  any  more 
than  it  can  effectively  neutralise  a  portion  of  the  State's  territory.  If  the 
Pope  is  not  an  international  person  apart  from  the  Italian  Law  of  Guarantees, 
that  statute  does  not  make  him  one.  But  though  this  statute  has  no 
international  effect,  it  is  nevertheless  a  law  of  international  interest.  It 
concerns  the  relation  of  Church  and  State  in  Italy  and  as  affecting  the 
Italian  Constitution  forms  part  of  the  public  law  of  Europe,  though  it  forms 
do  part  of  public  international  law.'  The  Italian  Parliament  by  enacting 
this  law  gave  official  recognition  to  the  fact  of  the  Pope's  residence  in  Italy, 
and  made  provision  for  the  honours  to  be  accorded  him  there.  The  civil 
authority  asserted  its  territorial  supremacy  while  at  the  same  time  it  made 
concessions  for  the  purpose  of  facilitating  intercourse  between  the  Pope 
and  the  Romah  Catholic  world.  Presumably  the  Catholic  Powers  were 
satisfied  by  the  terms  accorded  to  the  Pope,  as  no  protest  was  made  to  the 
Italian  Government  with  reference  to  this  law.  Whether  they  would  view 
with  unconcern  its  modification,  or  even  its  total  repeal  and  the  subjection 
of  the  Pope  and  the  Papal  palaces  to  the  Italian  common  law,  is  a  matter 
of  conjectxwe. 

The  question  of  the  right  of  the  Papacy  to  rank  with  temporal  Powers 
appears  to  have  received  a  definite  solution  by  the  refusal  of  the  repre- 
senutives  of  the  Powers  at  The  Hague  Conference  in  1899  to  receive  the 
Papal  envoy.  Italy  protested  against  his  admission  on  the  ground  that 
he  did  not  represent  a  State  interested  in  international  arbitration.  Not- 
withstanding the  fiact  that  the  Russian  project  had  been  communicated  to 

>  E.  Brusa,  **  La  Juridiction  du  Vatican,"  H.DJ,  vol.  xv.  p.  134* 
*  Wcstlake,  Fia€t,  p.  5S. 
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the  Pope  and  his  moral  support  had  been  obtained  for  the  Tsar's  proposals, 
his  representative  was  excluded^ 

The  Pope  ceased  in  1870  to  be  a  temporal  sorereign ;  but  long  before 
the  Papacy  was  stripped  of  its  temporal  power  that  power  was  a  mere 
accessory.  The  Papacy  was  concerned  not  with  temporal  aggrandisement, 
but  with  a  spiritual  propaganda,  and  it  may  well  be  contended  that  the 
Papacy»  by  becoming  a  purely  spiritual  institution,  free  to  devote  itself 
to  the  furtherance  of  religion,  has  increased  in  authority  since  the  Pope 
qeased  to  be  the  temporal  sovereign  of  a  petty  Italian  State. 

Sovereignty  in  the  sense  in  which  that  word  is  used  in  pditical 
philosophy  is  generally  associated  with  bodies  of  men  banded  together 
for  political  objects  on  a  definite  territory.  The  Pope  is  no  longer  such 
a  political  sovereign  as  is  contemplated  by  international  law,  he  is  no 
longer  the  head  of  a  State.  But  in  all  countries  where  there  are  con- 
gregations belonging  to  the  Roman  Catholic  Church,  his  authority  is  supreme 
over  the  consciences  of  the  members.  It  is  impossible  for  statesmen  and 
publicists  to  ignore  the  difficulties  which  ensue  when  reUgious  and  dvil 
duties  are  found  to  be  in  conflict,  and  States  in  which  an  important  portion 
of  the  inhabitants  are  members  of  the  Church  of  Rome  frequently  find 
it  to  their  interest  to  enter  into  communication  with  the  Roman  Curia 
for  the  purpose  of  adjusting  difficulties  as  they  arise.  Politics  and  religion 
are  frequently  closely  allied;  national  interests  are  involved,  Church  and 
State  at  times  form  two  opposing  camps,  an  internal  dispute  may  pass 
beyond  the  mere  territorial  frontiers  and  become  an  international  one.  It 
is  enough  to  recall  the  fact  that  the  Catholic  party  in  several  of  the 
States  of  Europe,  especially  in  Germany,  France,  and  Belgium,  has  an 
influence  which  on  occasion  may  prove  decisive  in  matters  of  home  or 
foreign  policy. 

Early  in  June  1908  the  riotous  behaviour  of  the  student?  in  the  University 
of  Innsbruck  and  their  refusal  to  attend  lectures,  a  refusal  which  spread 
to  other  Austrian  Universities,  resulted  in  the  closing  of  the  Universities 
of  Vienna,  Innsbruck,  and  Gratz.  The  influences  producing  these  results 
afibrd  further  striking  evidence  of  the  power  of  the  Papacy  in  the  internal 
politics  of  Catholic  countries.  The  Professor  of  Canon  Law  in  the  University 
of  Innsbruck  had  published  a  pamphlet  which  the  Catholic  party  considered 
to  be  oflensive.  The  Papal  Nuncio  at  Vienna  demanded  the  dismissal 
of  the  Professor,  and  although  the  Austrian  Government  did  not  take  this 
extreme  step,  the  Professor  was  compelled  to  abandon  his  lectures,  and, 
as  before  stated,  the  Universities  were  closed.  The  dispute  spread  from 
the  Universities  to  the  general  political  world,  and  appears  to  have  produced 
a  cleavage  in  the  political  parties  in  Austria  and  a  possible  transference 
of  voting  power  in  the  Reichsrat  which  may  have  important  consequences. 

Non-Roman  Catholic  States,  such  as  Germany  and  Russia,  find  it  to 
>  See  Despagnet,  Cours  tU  Dr<nt  inUmaUimml puhlk^  §  153. 
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their  advantage  to  have  agents  at  the  Papal  Court  France  only  withdrew 
her  representative  on  the  eve  of  the  passing  of  the  Lot  de  siparation-, 
Austria,  Spain,  and  many  other  Catholic  States  accredit  ministers  to  and 
receive  envoys  from  the  Papal  Court,  and  an  honorary  precedence  is 
sometimes  accorded  to  the  Papal  envoy  by  the  Corps  diplomatiqtu  in 
Catholic  States.^  But  the  fact  that  some  States  find  it  an  aid  in  the  art 
of  government  to  treat  directly  with  the  official  head  of  the  religion  to 
which  an  important  number  of  their  subjects  belongs  carries  with  it  no 
consequence  of  importance  in  international  law. 

It  has  been  suggested  that  resort  to  the  fruitful  field  of  legal  fictions 
may  result  in  the  discovery  of  institutions  bearing  the  features  of  inter- 
national personality  analogous  to  those  claimed  for  the  Pope,  and  that  there- 
fore the  Papacy,  if  not  a  "  natural "  person  in  international  law,  may  yet  be 
ranked  with  iht persona ficta.  Creations  of  the  Powers  such  as  the  European 
Commission  of  the  Danube,  the  Postal  Union,  and  other  similar  international 
institutions  may  possibly  be  compared  to  the  fictitious  or  moral  persons  of 
private  law ;  but  even  here  the  analogy  appears  strained.  The  Papacy  has  not 
been  erected  into  tipersonaficta  of  international  law  by  reason  of  the  fact  that 
Roman  Catholic  States  have  continued  their  intercourse  with  the  Holy  See 
on  the  same  footing  as  before  its  loss  of  temporal  power.  The  tacit  acceptance 
of  a  situation  or  the  continuance  of  a  practice  by  a  certain  number  of  States 
is  not  sufficient  to  create  a  position  l^ally  binding  on  other  States.  The 
international  commissions  and  unions  neither  send  nor  receive  envoys ;  no 
State  accepts  their  presidents  as  monarchs ;  they  make  no  treaties.  They 
are  express  creations  of  the  Powers  for  the  better  fulfilment  of  certain 
special  purposes  for  the  common  benefit  of  all. 

The  Papacy  is  unlike  these  international  commissions  in  all  respects. 
The  Pope  is  an  individuaL  He  is  a  ''sovereign  pontiff''  who  enters  into 
personal  relations  with  Sutes  by  means  of  agents  assimilated  in  their  treat- 
ment to  those  sent  on  purely  diplomatic  missions.  He  makes  agreements 
with  States  which  are  akin  to  treaties  in  form,  but  different  from  them  in 
subject-matter.  He  is  a  sovereign  pontiff  whose  subjects  are  in  no  one 
land  and  yet  in  all  lands,  at  whose  commands  statesmen  have  trembled  and 
ministries  fallen.  The  Papacy,  like  the  King,  never  dies ;  on  the  death  of  a 
Pope  the  agents  of  the  Holy  See  need  no  renewal  of  their  powers.'  The 
Church  of  which  he  is  the  earthly  head  and  whose  unity  he  personifies  was 
old  before  any  of  the  States  which  make  up  the  family  of  nations  were  in 
existence,  and  before  the  rules  Which  they  are  evolving  and  have  evolved  to 
regulate  their  mutual  intercourse  commenced  to  take  shape.    Outside  all 

*  See  Pradier-Fod^re,  Cours  dt  Droit  dtplomati^i,  vol.  i.  p.  249,  for  an  interesting 
account  of  a  discussion  at  Lima  in  1878,  when  the  majority  of  the  Corps  dtpomaHqut 
refused  to  recognise  the  Papal  Envoy  as  doyen.  The  doyen,  however,  with  the 
consent  of  the  members  of  the  body,  expressed  the  desire  to  yield  the  precedence  to 
the  Nuncio. 

'  Pradier-Fod^re,  Cours  dt  Droit  d^loma/tqui,  vol.  i.  p*  251. 
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States  and  yet  working  within  all  are  the  forces  personified  by  the  Pope,  and 
guided  by  the  Roman  Curia — forces  with  which  most  Christian  States  have  to 
reckon.  Whether  such  forces  are  increasing  or  diminishing  in  power  is  a 
matter  outside  oiu-  subject  The  Roman  Chiuch  is  a  factor  which  is  still 
potent  in  many  modem  States,  and  the  Pope  and  his  agents  still  play  no 
inconsiderable  part  in  international  politics.^ 

'*  The  Papacy  is  a  unique  phenomenon  in  history,"  says  Geffcken.  It 
refuses  to  fall  into  any  tabulated  arrangement  of  States  or  sovereignties.  In 
some  departments  of  its  activities  legal  analogies  are  valueless,  but  In  others 
they  are  extremely  useful.  The  principles  of  international  law  relating  to  the 
treatment  and  privileges  of  diplomatic  ministers  appear  to  be  applicable  to 
Papal  envoys,  though  they  may  not  be  capable  of  enforcement  by  the  Pope. 
Most  of  the  States  which  before  the  (sM  of  the  temporal  power  received  Papal 
envoys  have  continued  their  intercourse  with  the  Holy  See,  and  by  im- 
plication have  guaranteed  to  such  envoys  a  continuance  of  treatment  similar 
to  that  which  they  received  when  the  Pope  was  a  temporal  sovereign  whose 
right  of  l^[ation  had  been  recognised  by  the  Congresses  of  Vienna .  and 
Aix-la-Chapelle.  It  would  be  nothing  less  than  a  breach  of  good  faith  to 
give  these  agents  less  favourable  treatment  than  they  have  l^  long  usage 
received  without  due  notification  to  the  contrary.  But  they  caimot  claim 
more  favourable  treatment  than  diplomatic  agents,  and  therefore  a  Papal 
envoy  guilty  of  acts  of  interference  in  local  politics  has  no  ground  of 
complaint  if  the  State  resorts  to  the  extreme  step  of  expulsion.  The  French 
Government  expelled  Mgr.  Montagnini,  who  had  been  Secretary  to  the 
Papal  Nuncio,  from  France  in  December  1906.'  Diplomatic  ministers 
have  received  similar  treatment  for  serious  violation  of  the  laws  of  the 
State  to  which  they  were  accredited.  It  is  an  extreme  stq)  to  take,  and 
one  which  has  rarely  been  taken.  More  usually  his  passports  are  handed 
to  the  minister  and  he  is  requested  to  depart  within  a  fixed  time.  On  his 
departure,  the  mim'ster's  hdtel  and  papers  are  either  left  in  charge  of  a 

*  The  influence  of  the  Holy  See  in  international  politics  is  still  manifested.  Says 
the  late  ProC  Despagnet,  in  three  directions:  (i)  It  determines  in  certain  countries  the 
formation  of  a  Catholic  party,  such  as  the  Catholic  centre  on  the  German  ReichsUfp. 
Leo  XIII.  gave  a  powerful  impulse  to  the  action  of  the  Church  in  political  and  social 
questions  (see  the  Encyclical  of  January  10,  1890,  Dg  prmdpuis  emum  ekrisHanorum 
officii^  and  that  of  May  15,  1891,  Di  condiHom  opificum),  (2)  The  Pope  disposes  of  an 
important  means  of  influence  in  non«Christian  countries  by  the  protectorate  of  the 
Catholics  there,  as  in  the  Ottoman  Empire.  The  Treaty  of  Berlin  of  1878  confirmed 
the  position  of  France,  a  position  which  it  would  seem  the  Pope  cannot  alter  notwith- 
standing the  rupture  of  his  relations  with  France.  (3)  The  Pope  has  even  in 
recent  times  acted  as  mediator  and  arbitrator,  even  in  disputes  to  which  Protestant 
Powers  were  parties:  t^,  Leo  XIIL  mediated  between  Germany  and  Spain  in  1885  on 
the  subject  of  the  Carolines,  in  1895  he  arbitrated  between  Hayti  and  St.  pomingo,  and 
in  1898  he  offered  to  mediate  between  the  United  States  and  Spain  (Coun  tU  Droii 
inUmatioMol,  pp.  168,  169  nott), 

'  E.  L^monon,  "  Expulsion  de  Mgr.  Montagnini,**  ItDJ,  vol  is.  (2nd  series),  p.  90 ; 
Riv,  gtn,  d€  Droit  int  vol  xiv.  p.  175, 
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subordinate  official  or,  if  there  be  none,  an  inventory  of  the  effects  is  taken, 
and  the  archives  and  effects  are  sealed  by  the  agent  of  some  friendly  Power. 
In  the  case  of  Mgt:  Montagnini,  the  agents  of  the  French  Government  took 
possession  of  the  papers  in  the  Nunciature.  The  legality  of  the  expulsion 
of  Mgr.  Montagoini  is  admitted,  but  the  action  of  the  French  Government 
in  entering  the  official  residence  and  searching  for  and  seizing  the  papers 
therein  calls  for  examination.  When  Count  Gyllenbbrg,  the  Swedish 
Ambassador  in  London  in  17179  contrived  a  plot  against  George  I.,  he 
was  expelled  from  the  kingdom,  his  cabinet  opened,  and  his  papers,  which 
furnished  proofs  of  his  guilt,  were  seised.  The  papers  of  Count  Cellamare, 
Spanish  Ambassador  to  France  in  17 18,  who  was  expelled  for  similar  reasons, 
were  also  searched  and  seized.^  In  the  former  case  the  Corps  diplomatique 
protested  against  the  seizure.  It  is  certain  that  the  seizure  of  papers  at 
a  minister's  residence  can  only  be  justified  by  the  existence  of  very  ex- 
ceptional circumstances.  The  French  Government  in  this  case  entered 
the  house  which  had  formerly  been  the  official  residence  of  Mgr.  Lorenzelli, 
the  Apostolic  Nuncio.  In  July,  1906,  France  had  in  effect  handed  his 
passports  to  Mgr.  Lorenzelli,  and  recalled  her  ambassador  from  the  Vatican. 
Relations  with  the  Holy  See  were  broken  off.  In  Rome  a  subordinate 
member  of  the  French  mission  was  left  in  charge.  Mgr.  Montagnini  had 
been  left  in  charge  of  the  archives  at  the  house  where  Mgr.  Lorenzelli  had 
formerly  resided.  The  Government  suspected  him  of  engaging  in  corre- 
spondence with  the  French  bishops  and  several  of  the  local  clergy,  with 
a  view  of  preventing  the  carrying  into  execution  of  the  Loi  de  separations 
and  having  arrested  him  and  escorted  him  across  the  frontier,  the  juge 
^instruction^  accompanied  by  an  official  of  the  Foreign  Office,  took  pos- 
session of  the  whole  of  the  papers  of  which  Mgr.  Montagnini  was  in  charge. 
They  examined  them  with  the  view,  it  was  said,  of  separating  those  which 
were  of  a  date  anterior  to  the  rupture  of  relations  from  the  papers  of  Mgr. 
Montagnini,  and  transmitting  the  former  to  Rome,  or  the  agent  of  a 
friendly  Power,  using  the  others  for  evidence  of  the  culpability  of  Montagnini 
The  Pope  addressed  a  note  to  his  representatives  at  foreign  Courts  on 
December  21,  1906,  strongly  protesting  against  this  violation  of  the  privilege 
of  inviolability  of  the  official  residence  of  his  agent.  By  making  the 
distinction  between  the  two  sets  of  papers,  France  appears  to  have  in  a 
manner  recognised  the  inviolability  of  the  Nuncio's  archives,  but  had  the 
Nuncio  been  a  diplomatic  agent,  it  is  hardly  conceivable  that  the  Govern- 
ment would  have  taken  such  a  step  unless  it  was  prepared  for  war.  When 
in  1887  the  archives  of  the  French  Consulate  at  Florence  were  violated 
by  a  local  magistrate,  the  French  Government  sought  and  obtained  reparation 
from  the  Italian  Government,  and  the  position  of  a  consul  is  far  less 
privileged  than  that  of  a  diplomatic  minister.'    Nothing  but  the  gravest 

I  Ch.  de  Martens,  C«t%t9t9  Mhrf,  vol.  i.  p.  154. 
'  Jcumal  du  Droit  mitnuUtdnai  priv^  vol.  zv.  p.  53. 
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offence  on  the  part  of  a  minister  could  justify  such  a  step ;  it  is  never 
resorted  to  even  when  an  ambassador  is  withdrawn  on  the  outbreak  of 
war.  But  war  with  the  Papacy  in  the  literal  sense  is  impossible,  and 
nothing  remained  for  the  Pope  but  a  protest  The  occurrence  brings  out 
in  the  strongest  relief  the  anomalous  position  of  the  Holy  See  in  its  relations 
with  temporal  Powers.  The  violation  of  the  Papal  archives  cannot  have 
been  a  breach  of  international  law  for  reasons  already  stated,  but  unless 
there  was  a  necessity  approximating  to  self-preservation,  it  appears  to  have 
been  a  breach  of  the  tadt  understanding  on  which  France  had  for  so  long 
conducted  her  relations  with  the  Papacy.  A  Papal  Nuncio,  when  he  is 
received  in  his  official  capacity,  should  receive  the  treatment  of  a  diplomatic 
agent.  In  the  strict  meaning  of  the  term  he  is  not  such  an  agent,  for  like 
the  Pope  whom  he  represents,  he  is  a  ''unique  phenomenon." 
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TRADE   DOMICILE   IN   WAR:  A   REPLY. 

{Contributed  by  J.  Wkstlake,  Esq.,  K.C.,  LL.D.,  D.C.L.] 

Dr.  Baty's  article  on  "Trade  Domicile  in  War''  in  the  last  part  of  this 
Journal  appears  to  call  for  some  notice,  as  well  of  its  doctrine  as  of  its 
references  to  my  writings.  Both  parts  of  the  subject  will  be  best  elucidated 
by  taking  it  under  certain  headings  in  which  the  doctrine  shall  have  the 
priority : 

(i)  The  received  Anglo-American  doctrine  is  that  the  condemnation  ot 
cargo  depends  on  the  enemy  character  either  of  its  owner  or  of  the  house 
of  business  from  which  it  emanates,  one  or  the  other  being  necessary  and 
either  being  sufficient 

(2)  It  is  further  received  that  the  enemy  character  of  a  cargo-owner 
depends  on  his  domicile  and  that  of  a  house  of  business  on  its  situation, 
subject  to  a  relaxation  in  favour  of  a  cargo-owner  who  has  taken  steps 
to  abandon  his  enemy  domicile  and  any  house  of  business  connected  with 
it,  and  in  favour  of  the  house  of  business  of  a  cargo-owner  who  has  taken 
such  steps. 

Here  Dr.  Baty's  dissent  begins.  He  makes  domicile  in  the  enemy 
country  "the  secondary  criterion  of  enemy  character  in  war  time,  enemy 
nationality  being  a  primary  and  conclusive  criterion"  (p.  157).  And  "the 
possession  of  a  neutral  domicile  never  saved  an  alien  enemy's  goods" 
(p.  163).  He  has  against  him  Lord  Lindley,  who  said:  "The  subject  of 
a  State  at  war  with  this  country,  but  who  is  carrying  on  business  here  or 
in  a  foreign  neutral  country,  is  not  treated  as  an  alien  enemy  "  {Janson  v. 
Driefontein  Consolidated  Mines^  [1902]  A.C.  505).  Nor  would  it  be  easy  to 
show  any  Anglo-American  practice,  other  than  that  founded  on  houses  of 
business,  contrary  to  the  doctrine  of  Gronovius,  who,  commenting  on  the 
statement  of  Grotius  that  the  persons  subject  by  the  law  of  nations  to 
reprisals  are  those  who  are  subjects  of  the  offending  state  from  a  permanent 
cause,  explains  that  the  persons  domiciled  in  the  country  are  intended 
(see   Wheaton,  §§  318,  319). 

(3)  From  (i)  and  (2)  it  follows  and  is  held  that  a  person  domiciled 
in  the  enemy's  country  loses  his  share  in  cargo  emanating  from  a  house  of 
business  in  a  neutral  country. 

(4)  From  (i)  and  (2)  it  also  follows  and  is  held  that  a  person  domiciled 
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in  a  neutral  country  loses  his  share  of  cargo  emanating  from  a  house  of 
business  in  the  enemy's  country. 

Chief  Justice  Marshall  and  Wheaton  thought  the  co-existence  o/[  (3)  and 
(4)  un£air.  In  other  words,  they  would  have  liked  to  vary  (i),  so  as  to 
make  the  condemnation  of  cargo  depend  only  on  the  enemy  character  of 
its  owner,  or  only  on  the  enemy  character  of  the  house  of  business  from 
which  it  emanates.  Lord  Lindley,  in  the  words  immediately  following  those 
already  quoted,  said :  *'  The  validity  of  his  contracts  [those  of  the  subject 
of  a  State  at  war  with  this  country]  does  not  depend  on  his  nationality, 
nor  even  on  what  is  his  real  domicile,  but  on  the  place  or  places  in  which 
he  carries  on  his  business  or  businesses."  If  it  can  be  assumed  that  his 
lordship  would  like  to  apply  to  capture  the  rule  which  he  lays  down  for 
contract,  he  will  appear  as  .sharing  the  opinion  of  Marshall  and  Wheaton, 
and  as  choosing  (3)  for  the  one  of  the  two  rules,  (3)  and  (4),  to  be  eliminated. 

(5)  The  same  tests  for  ascertaining  domicile  as  in  ecclesiastical  and 
probate  cases  were  long  applied  in  Admiralty  cases>  except  that  in  the 
latter,  by  the  relaxation  referred  to  under  the  head  (2),  the  principle  that 
native  domicile  easily  reverts  was  more  freely  acted  on,  the  new  character 
being  held  to  have  been  acquired  as  soon  as  the  party  took  steps  ammo 
renuwendL  But  when  the  civil  courts  found  it  necessary  to  assert  the  unity 
of  domicile,  they  soon  found  it  necessary  to  require  stricter  {nroof  of  its 
being  changed,  and  their  decisions  have  now  entirely  abandoned  the  view 
propounded  by  Lord  Stowell  in  The  Harmor^^  that  ''time  is  the  grand 
ingredient  in  constituting  domicile."  It  is  not  too  much  to  say  that  in 
Stoweirs  time  it  was  difficult  to  prove  that  a  long  residence  in  a  country 
not  that  of  origin  did  not  amount  to  an  adoption  of  its  domicile,  and 
that  it  is  now  difficult  in  the  civil  courts  to  prove  that  it  does  sa  Dr. 
Baty  traces  some  perception  of  the  change  as  far  back  as  the  case  of 
Stanley  v.  Bemes  in  1831,  and  he  quotes  Lushington  as  distinguishing  in 
The  Baltka  a  ''mercantile  national  character"  from  ordinary  domicile, 
and  telling  us  that  it  "is  governed  by  rules  particularly  applicable  to  it 
alone,"  and  as  warning  us  in  Hodgson  v.  De  Beauchesne  that  "  decisions 
belonging  to  [domicile  during  war]  must  be  applied  with  great  caution 
to  questions  of  domicile  independent  of  war."  Yet  he  denies  the  dis- 
tinction, and  has  not  included  Lushington  in  the  list  which  he  gives  of 
Phillimore,  Foote,  Wharton,  and  Dicey  as  agreeing  with  me  in  asserting 
it  Only  experience  can  instruct  us  whether  the  British  prize  jurisdiction 
will  deal  with  domicile  in  a  future  war  as  Stowell  dealt  with  it  In  &vour 
of  its  doing  so  there  is  the  consideration  which  I  have  presented,  that 
"the  utility  to  a  country  of  the  industry  or  commerce  carried  on  in  it 
depends  on  the  actual  seat  of  the  occupation,  and  not  on  its  probable 
continuance"  {War^  p.  144). 

(6)  So  long  as  the  difiference  in  the  tests  of  a  change  of  domicile 
shall  continue,  "commercial  or  trade  domicile  in  war"  will  be  a  correct 


Digitized  by 


Google 


TRADE  DOMICILE  IN   WAR:    A  REPLY.  267 

as  well  as  convenient  expression  for  the  kind  more  easily  attained.  It 
appositely  marks  what  is  treated  in  Anglo-American  prize  law  as  the 
domicile  of  a  person  considered  in  a  commercial  capacity,  that  is  as  the 
owner  of  cargo  or  of  a  house  of  business  from  which  cargo  emanates.  It 
denotes,  not  a  domicile  ''established  for  commercial  purposes "  (Baty, 
p.  160),  but  one  judicially  i^preciated  for  purposes  connected  with  commerce 
in  war.  That  Chief  Justice  Marshall  used  the  expression  is  a  strong 
testimony  to  its  logical  fitness.  And  it  is  vain  to  argue  against  it  that 
a  domicile  in  the  enemy's  country,  complete  for  the  ends  of  civil  law, 
would  also  ensure  condemnation  of  property,  for  where  such  existed  it 
would  include  a  commercial  domicile.  What  is  required  is  a  term  ex- 
pressing the  lowest  grade  of  residence  which  in  the  Anglo-American 
system  will  be  sufficient  for  condemnation,  and  this  is  given  us  by  the 
term  attacked. 

(7)  Dr.  Baty  expresses  his  surprise  at  hearing  that  "domicile  was  a 
familiar  conception  in  Admiralty  when  the  idea  of  nationality  was  still  in 
embryo,"  and  says  of  Elizabeth's  judges  that  they  "  had  a  pretty  conclusive 
conception  of  what  all^iance  was,  and  would  apply  it  to  the  determination 
of  questions  of  belligerent  right  rather  than  their  rudimentary  notions  of 
domicile "  (p.  163).  In  this  he  is  projecting  backwards  the  error  into 
which  it  has  been  shown  above  that  he  has  fallen  as  to  present  Anglo- 
American  law.  In  doing  so  he  forgets  that  England  was  far  in  advance 
oi  other  European  countries  in  developing  the  consciousness  of  unity,  and 
that  Admiralty  procedure  aimed  from  the  first  at  basing  itself  on  the  most 
widely  accepted  principle,  and  was  indeed  impelled  in  that  direction  by 
its  being  the  procedure  of  a  Roman  Law  court 

(8)  Dr.  Baty  says  that  I  "restrict  to  merchants'*  a  certain  "plain 
statement  of  Wheaton's"  (p.  159).  The  only  passage  to  which  this  can 
refer  is  one  in  which  I  quote  Wheaton  as  follows  :  "  Residence  in  a  neutral 
country  will  not  protect  [a  merchant's]  share  in  a  house  established  in  the 
enemy's  country,  though  residence  in  the  enemy's  country  will  condemn 
his  share  in  a  house  established  in  a  neutral  country  "  (IVar,  pp.  141,  143). 
It  will  be  seen  that  Wheaton  speaks  of  cases  in  which  houses  of  business 
are  concerned,  and  that  I  complete  the  quotation  by  describing  the  owners 
of  such  houses  as  merchants.  Either  then  the  allegation  that  I  have 
restricted  Wheaton's  statement  is  gratuitous,  or  Dr.  Baty  regards  "  merchant " 
as  a  more  restrictive  term  than  "  house  of  business." 

(9)  Dr.  Baty  says  that  I  am  "obsessed  by  the  notion  that  trading  is 
inseparably  connected  with  war  domicile,"  but  admits  that  that  notion  "  is 
common  to  most  modern  writers"  (p.  159).  I  may  venture  to  remark, 
on  behalf  of  my  fellow  culprits  as  well  as  of  myself,  that  the  facility  in 
asserting  a  change  of  domicile  which  is  so  referred  to  is  displayed  only 
in  deciding  questions  about  cargoes,  and  that  we  really  are  obsessed  by 
the  notion  that  where  there  are  cargoes  there  is  trading. 
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(lo)  Dr.  Baty  concludes,  or  "  would  **  conclude,  that  at  one  time  I 
identified  belligerent  domicile  with  carrying  on  business  in  enemy  territc^, 
but  that  now  I  take  the  meaning  of  enemy  or  war  domicile  to  b^  the 
carrying  on  of  trade  or  business  in  a  certain  manner  (pp.  157,  158).  I 
trust  that  I  have  never  spoken  of  trade  domicile  in  war  as  being  the 
carrying  on  of  trade  in  any  place  or  way,  or  as  being  anything  else 
which  a  domiciled  person  may  do.  To  pass  from  the  impropriety  of 
speech  to  the  question  of  substance,  what  is  intended  tinder  that  name 
by  the  great  body  of  authority  against  which  Dr.  Baty  contends,  and 
indeed  results  under  that  name  from  a  comparison  of  the  Admiralty  and 
other  cases  on  domicile,  has  been  sufficiently  shown  under  the  heads  (5) 
and  (6). 
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[Contributed  by  A.  Bbrribdale  Keith,  Esq.] 

The  Ftoriiioiis  of  fha  Chmititation  m  to  Appoalt.— As  finally  passed 
by  the  Imperial  Parliament,  the  Commonwealth  of  Australia  Constitution  ^ 
provided  in  clause  74  that  no  appeal  should  be  permitted  to  the  Queen 
in  Council  from  a  decision  of  the  High  Court  upon  any  question  how- 
soever arising  as  to  the  limits  inter  se  of  the  constitutional  powers  of 
the  Commonwealth,  and  those  of  any  State  or  States,  or  as  to  the  limits 
inter  se  c€  the  constitutional  powers  of  any  two  or  more  States,  unless 
the  High  Court  should  certify  that  the  question  was  one  which  ought  to 
be  determined  by  Her  Majesty  in  Council. 

The  High  Court  might  so  certify  if  satisfied  that  for  any  special  reason 
a  certificate  should  be  granted,  and  thereupon  an  appeal  would  lie  to  Her 
Majesty  in  Council  on  the  question  without  further  leave.  Except  as  provided 
in  that  section,  the  Constitution  was  not  to  impair  any  right  which  the 
Queen  might  be  pleased  to  exercise  by  virtue  of  the  prerogative  to  grant 
special  leave  of  appeal  from  the  High  Court  to  Her  Majesty  in  Council. 
The  Parliament  might  make  laws  limiting  the  matters  in  which  such  leave 
m%ht  be  asked,  but  proposed  laws  containing  any  such  limitation  should 
be  reserved  by  the  Governor-General  for  Her  Majesty's  pleasure. 

By  s.  73  of  the  Constitution,  the  High  Court  was  given  jurisdiction,  inter 
eUia,  to  hear  and  determine  appeals  from  all  judgments,  decrees,  orders,  and 
sentences  of  (i)  any  justice  or  justices  exercising  the  original  jurisdiction 
of  the  High  Court;  (ii)  of  any  other  federal  Court,  or  Court  exercising 
federal  jurisdiction ;  or  of  the  Supreme  Court  of  any  State  or  of  any  other 
Court  of  any  State,  from  which  at  the  establishment  of  the  Conmionwealth 
an  appeal  lay  to  the  Queen  in  Council 

Until  Parliament  otherwise  provided,  the  conditions  of  and  restrictions 
on  appeals  to  the  Queen  in  Council  from  the  Supreme  Courts  of  the  several 
States  were  to  be  applicable  to  appeals  from  them  to  the  High  Court. 

By  s.   75,  the  High  Court  was  granted  forthwith  original  jurisdiction 
in  all  matters  (i)  arising  under  treaty;  (ii)  affecting  consuls  or  other  repre- 
sentatives of  other  countries ;  (iii)  in  which  the  Commonwealth  was  a  party] 
>  Schedule  to  63  ft  64  Vict  c  12. 
«69 
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(tv)  between  States  or  between  residents  of  different  States,  or  between  a 
State  and  a  resident  of  another  State;  (v)  in  which  a  writ  of  mandamtis 
or  prohibition  or  an  injunction  is  sought  against  an  officer  of  the  Common- 
wealth. 

By  s.  76  the  Parliament  could  pass  laws  conferring  original  jurisdiction 
on  the  High  Court  in  any  matter  (i)  arising  under  the  Constitution  or 
involving  its  interpretation  ;  (ii)  arising  under  any  laws  made  by  Parliament ; 
(iii)  of  Admiralty  and  maritime  jurisdiction ;  (iv)  relating  to  the  same  subject- 
matter  claimed  under  the  laws  of  different  States. 

By  s.  77,  the  Parliament  could  make  laws  with  respect  to  any  of  the 
matters  mentioned  in  ss.  75  and  76,  (i)  defining  the  jurisdiction  of  any 
federal  Court  other  than  the  High  Court ;  (ii)  defining  the  extent  to  which 
the  jurisdiction  of  any  federal  Court  should  be  exclusive  of  that  which 
belongs  to  or  is  invested  in  the  Courts  of  the  States;  (iii)  investing  any 
Court  of  the  States  with  federal  jurisdiction. 

The  ComprQiiiise  of  IflOO. — Clause  74,  which  limits  almost  for  die  first 
time  ^  the  right  of  the  Privy  Council  to  grant  special  right  of  appeal  from  a 
colonial  Court  according  to  its  discretion,  was  the  result  of  a  compromise, 
and  represented  a  much  smaller  diminution  of  the  right  of  the  prerogative 
than  was  originally  contemplated  in  the  Constitution  Bill  as  presented  to  His 
Majesty's  Government  by  the  delegates  on  behalf  of  the  States. 

It  is  not  necessary  to  go  into  the  details  of  the  compromise,'  but  it  is 
important  to  note  that  one  point  was  left  undecided. 

During  the  debates  in  the  House  of  Lords  on  the  passing  of  the  Bill, 
it  was  pointed  out,  among  others  by  Lord  Russell  of  Killowen,'  that  while 
there  was  no  appeal  according  to  clause  74  from  the  High  Court,  except 
by  leave  of  that  Court,  as  to  the  special  class  of  cases  mentioned,  there  still 
existed  an  appeal  from  the  decision  of  the  State  Courts  to  the  Queen  in 
Council,  and  that  thereupon  arose  a  conflict  of  authority,  since  it  might  be 
held  that  the  decision  of  the  High  Court  in  a  matter  in  which  no  appeal 
lay  from  it,  save  by  its  own  leave  to  the  Privy  Council,  should  be  regarded 
as  equally  final  as  the  decision  of  the  Privy  Council  in  the  cases  brought 
from  a  State  Coiut. 

Mr.  Haldane^  also  in  the  House  of  Commons  argued  that  there  was 
reasonable  ground  for  the  contention  that  the  clause  as  it  stood  created 
the  High  Court  in  these  matters  as  final  an  authority  as  the  Privy  Council 
itself,  and  he  pointed  out  that  there  might  thus  arise  a  conflict  of  authority. 

On  the  other  side  Lord  James  of  Hereford*  expressed  very  strongly 
the  opinion  that  the  decision  of  the  Privy  Council  in  such  cases  would 
prevail  and  must  prevail.    Such  a  decision  was  superior  to  that  oC  any  Court, 

■  For  another  case,  ct  my  HesponsibU  Gcvtmtnmt  in  th$  Dominions,  pp.  263,  268. 
'  See    the  reprint  of   the    Parliamentary  Debates  in   CommonwMlth  of  AusiraUm 
Constitution  BUI  (Wyma^  &  Sons,  1900)- 

'  llnd.  p.  109.  «  Ibid.  p.  68.  •  Ibid,  p.  loS. 
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as  it  was  the  decision  of  Her  Majesty  herself  as  the  fountain  of  justice, 
administering  justice  throughout  her  Empire,  both  at  home  and  abroad. 

Lord  Davey  ^  expressed  the  same  opinion  as  Lord  Russell  of  Killowen, 
but  the  opinion  expressed  by  Lord  James  of  Hereford  was  endorsed  by  the 
Earl  of  Selbome,*  and  very  energetically  by  Lord  Alverstone*  in  the 
Lords  and  by  Sir  R.  Finlay^  in  the  Commons,  and  that  opinion  was 
apparently  accepted  as  correct  by  the  two  Houses. 

The  Comaionwealih  Judieiaiy  Act,  1808.-~In  1903  the  Parliament  of 
the  Commonwealth  passed  an  Act*  to  make  provision  for  the  exercise 
of  the  judicial  power  of  the  Commonwealth.  By  this  Act  a  High  Court 
was  duly  constituted,  and  provision  was  made  for  the  exercise  of  the 
jurisdiction  conferred  on  the  Court  by  the  Constitution  Act. 

The  jurisdiction  of  the  High  Court  was  made  exclusive  by  s.  38  in 
(i)  matters  arising  directly  under  any  treaty ;  (ii)  suits  between  States ;  (iii)  suits 
by  ^e  Commonwealth  against  a  State  or  by  a  State  against  the  Common- 
wealth ;  and  in  (iv)  matters  in  which  a  writ  of  mandamus  or  prohibition  was 
sought  against  an  officer  of  the  Commonwealth  or  a  federal  Court 

By  s.  39  (2)  the  several  Courts  of  the  States  were  invested  with  federal 
jurisdiction  in  all  matters  in  which  the  High  Court  had  original  jurisdiction,* 
or  in  which  original  jurisdiction  could  be  conferred  upon  it/  except  as 
provided  in  s.  38,  and  subject  to  conditions,  of  which  the  most  important 
was  that  every  decision  of  the  Supreme  Court  of  a  State,  or  any  Court 
of  a  State  from  which  at  the  establishment  of  the  Commonwealth  an 
appeal  lay  to  the  Queen  in  Council,  should  be  final  and  conclusive  except 
in  so  far  as  an  appeal  might  be  brought  to  the  High  Court 

This  condition  was  apparently  intended  to  abolish  or  to  deny  the  existence 
of  any  appeal  from  the  Supreme  Court  of  a  State  in  the  exercise  of  federal 
jurisdiction  as  of  right,  but  no  mention  was  made  of  any  limitation  on  the 
prerogative  right  to  grant  leave  to  appeal  from  a  decision  of  the  Supreme 
Court  direct  to  the  Privy  Council. 

The  Case  of  D'Emden  v.  Pedder.— Such  was  the  state  of  the  legislation 
on  the  subject  when  the  case  of  D*Emden  v.  Pedder  came  before  the 
High  Court"  on  February  24,  1904.  The  question  at  issue  there  was 
the  application  of  a  Tasmanian  Act  (2  Ed.  VH.  No.  3)  which  provided, 
ifiier  alia^  that  from  January  i,  1903,  there  should  be  levied  in  respect 
of  ^very  receipt,  wherever  the  sum  received  amounted  to  ^5  and  was 
under  ^^50,  a  stamp  duty  of  2d.  to  a  receipt  given  by  a  federal  officer 
in  Tasmania  for  his  salary,  such  receipt  being  required  to  be  given  by 
the  Commonwealth  law  and  practice  regulating  the  department  to  which 
the  officer  belonged. 

'  PaiiUmentaTy  Debates  in  Commonwealth  of  Australia  Constitution  BiU^  p.  loi. 
•  IM.  p.  113.  •  Ilnd.  p.  117.  ♦  Ibid,  p.  ya  *  No.  6  of  1903. 

'  I^,  under  a.  75  of  the  Constitution.  '  Le,  under  s.  76  of  the  Constitution. 

■  I  CL.R.  91. 
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The  High  Court  then  adopted  the  principle  kid  down  in  the  Americao 
case  of  McCulloch  v.  Maryland^  and  decided!  that  the  Tasmanian  Act  must 
be  so  interpreted  as  not  to  apply  to  receipts  giren  by  federal  officers,  as 
otherwise  the  exercise  of  State  au^onty  would  impede  the  operation  of  the 
federal  Government.  It  was  held  by  the  Court  that  though  the  inter- 
ference in  the  actual  case  in  question  with  the  federal  Government  was 
of  a  very  slight  character,  nevertheless  the  jmnciple  was  of  great  import- 
ance, and  the  State  Act  had  violated  the  principtet  which  they  regarded 
as  an  essential  part  of  the  Constitution,  in  accordance  with  the  American 
decision  that  no  State  legislation  must  interfere  with  federal  action. 

The  IzLOome  Tax  Cases  before  the  Hig^h  Ooiirt — ^This  important  principle 
was  next  brought  forward  in  a  new  form,  in  the  case  of  Deakin  v. 
Webb^  and  Lyne  v.  Webb^  which  arose  out  of  the  decision  of  the 
Supreme  Court  of  Victoria  that  the  salary  of  a  federal  officer  was 
liable  to  State  income  tax.  The  High  Court  re-asserted  the  principle 
laid  down  in  jyEmdcn  v.  Fedder^  that  when  a  State  attempts  to 
give  to  its  legislative  or  executive  authority  an  operation  which  would 
fetter,  control,  or  interfere  with  the  free  exercise  of  the  l^slative  or 
executive  power  of  the  Commonwealth,  the  attempt,  unless  expressly 
authorised  by  the  Constitution,  is  to  that  extent  invalid  and  inoperative. 
The  Court  accordingly  reversed  the  judgment  of  the  Supreme  Court  of 
Victoria,  and  held  that  neither  the  Hon.  Alfred  Deakin  nor  the  Hon. 
Sir  William  John  Lyne  was  liable  to  pay  income  tax  in  Victoria. 

Subsequently  the  respondent  moved  for  a  certificate  under  s.  74  of  the 
Constitution,  that  the  case  was  one  which  ought  to  be  determined  by  His 
Majesty  in  Council  It  was  argued  in  favour  <A  this  view  that  the  Premiers 
of  all  the  States  of  Australia  desired  to  support  the  application,  that 
the  decision  affected  a  large  number  of  persons  in  many  States,  and  the 
revenue  of  the  States,  and  that  it  reversed  the  decision  of  a  Supreme 
Court  of  a  State.  The  High  Court,  however,  declined  to  grant  the 
certificate  for  which  application  was  made.  The  Chief  Justice  argued  that 
the  responsibility  of  deciding  questions  as  to  the  respective  powers  of  the 
Commonwealth  and  of  the  States  had  been  deliberately  cast  upon  the 
High  Court  by  the  Constitution.  The  same  view  was  urged  by  Mr.  Justice 
Barton  and  Mr.  Justice  O'Connor,  who  went  so  far  as  to  say  that  he 
had  no  hesitation  in  saying  "that  if  it  were  found  that  by  the  current 
of  authority  in  England  it  was  likely  that,  should  a  case  go  to  the  Privy 
Council,  some  fundamental  principle  involved  might  be  decided  in  a 
manner  contrary  to  the  true  intent  of  the  Constitution  as  we  believed  it 
to  be,  it  would  be  our  duty  not  to  allow  the  case  to  go  to  the  Privy 
Council,  and  thus  to  save  this  Constitution  from  the  risk  of  what  we  would 
consider  a  misinterpretation  of  its  fundamental  principles." 

The   Judgment   of  the  Privy  Coundl  in  Webb   v.  Onttrim. — The 

>  4  Wheat  316.  *  I  CLR.  585. 
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decision  of  the  High  Court  was  naturally  not  at  all  popular  with  the 
Governments  of  the  Australian  States,  and  at  the  end  of  1906  there  came 
before  the  Privy  Council  on  appeal  from  the  Supreme  Court  of  Victoria 
the  case  of  IVM  v.  Outtrim}  which  raised  precisely  the  same  point. 
In  that  case,  however,  the  Supreme  Court  of  Victoria,  in  deference  to  the 
decision  of  the  High  Court  of  Australia  in  Deakin  v.  Webb^  had  decided 
that  a  Commonwealth  officer  resident  in  Victoria,  where  he  earned  and 
received  his  salary  as  such  officer,  was  not  liable  to  assessment  under  the 
income  tax  of  Victoria.  The  appellant  was  granted  leave  to  appeal  by 
the  Supreme  Court  of  Victoria,  notwithstanding  the  provisions  of  ss.  38 
and  39  of  the  Judiciary  Act  of  1903.  The  Judicial  Committee  reversed 
the  judgment  of  the  Supreme  Court,  disagreeing  from  the  judgment  of  the 
High  Court  in  the  case  of  Deakin  v.  Wehb. 

In  delivering  judgment.  Lord  Halsbury  laid  stress  upon  the  essential 
difference  between  the  Commonwealth  of  Australia  as  a  federation  but  a 
British  Colony,  and  the  United  States  of  America  as  a  pure  federation 
and  a  sovereign  State.  He  pointed  out  that  in  view  of  the  complete  failure 
of  the  analogy  between  the  two  States,  it  was  not  possible  to  rely  on  the 
American  decisions,  as  such  reliance  had  resulted  in  over-riding  what  was 
expressly  provided  in  ss.  106  and  107  of  the  Commonwealth  of  Australia 
Constitution,  which  provided  that  the  Constitution  of  each  State  should 
continue  as  at  the  establishment  of  the  Commonwealth,  until  altered  in 
accordance  with  the  Constitution  of  the  State,  and  that  every  power  of 
the  Parliament  of  the  Colony  which  became  a  State  should,  until  it  was 
by  the  Constitution  of  the  Commonwealth  exclusively  vested  in  the 
Parliament  of  the  Commonwealth,  or  withdrawn  from  Uie  Parliament  of 
the  State,  continue  as  at  the  establishment  of  the  Commonwealth. 

At  the  same  time  judgment  was  given  by  the  Privy  Council  on  the 
objection  which  had  been  made  as  to  the  hearing  of  the  appeal  at  all 
by  the  Privy  Council.  They  accepted  the  view  taken  by  Mr.  Justice 
Hodges  when  the  same  objection  was  raised  in  the  Supreme  Court  of 
Victoria,'  that  there  was  no  provision  in  the  Commonwealth  Act  taking 
away  the  right  of  the  Supreme  Court  of  Victoria  to  grant  leave  to  appeal 
to  the  Privy  Council,  and  they  endorsed  his  view  that  ''if  the  federal 
L^slature  had  passed  an  Act  which  said  that  hereafter  there  shall  be 
no  right  of  appeal  to  the  King  in  Council  from  a  decision  of  the  Supreme 
Court  of  Victoria  in  any  of  the  following  matters,  and  had  then  set  out 
a  number  of  matters,  including  that  now  under  consideration,  I  should 
have  felt  no  doubt  that  such  an  Act  was  outside  the  power  of  the  federal 
Legislature,  and«  in  my  opinion,  it  is  outside  their  power  to  do  that  very 
thing  in  a  roundabout  way.'' 

It  is  difficult  to  resist  the  conclusion  that  on  both  points  the  decision 
of  the  Privy  Council  was  correct.    The  argument  from  analogy  in  the 
»  [1907]  AC  81.  •  [1905]  V.L.R.  463,  at  p.  467. 
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case  of  the  Commonwealth  and  the  United  States  is  not  strong,  for  neither 
the  Commonwealth  nor  any  State  is,  or  has  been,  a  sovereign  State  in  any 
usual  sense  of  the  word,  and  the  dangers  which  might  be  legitimately,  and 
were  legitimately,  felt  in  the  early  days  of  the  federation  of  the  United 
States  as  arising  from  the  opposition  of  the  interests  of  the  States  and 
the  Federation  cannot  possibly  apply  to  the  Commonwealth  of  Australia, 
in  which  not  only  is  it  perfectly  simple,  at  any  rate  as  compared  with  the 
state  of  affairs  in  the  United  States,  for  the  federal  Government  to  secure 
an  alteration  of  the  Constitution,  but  in  which  any  improper  action  on  the 
part  of  a  State  can  be  controlled  by  the  Imperial  Government,  either  by 
the  disallowance  of  legislation  or  by  the  passing  of  an  Imperial  Act,  whether 
to  amend  the  Constitution  or  to  provide  for  some  individual  difficulty. 

The  second  point,  as  to  the  effect  of  s.  39  (2)  of  the  Judiciary  Act  of  1903, 
is  perhaps  slightly  more  difficult,  but  even  there  it  would  appear  certain 
that  the  reasoning  of  the  Privy  Council  is  to  be  preferred  to  that  of  Ae 
High  Court  of  Australia. 

It  is  true  that  s.  77  of  the  Commonwealth  of  Australia  Constitution 
permits  the  Parliament  of  the  Commonwealth  to  define  the  jurisdiction 
of  any  federal  Court  other  than  the  High  Court,  and  the  extent  to  which 
the  jurisdiction  of  any  federal  Court  shall  be  exclusive  of  that  which  belongs 
to  or  is  invested  in  the  Courts  of  the  States,  and  to  invest  any  Court  of 
the  State  with  federal  jurisdiction,  but  that  power  cannot  fairly  be  r^;arded 
as  extending  not  merely  to  investing  a  Court  of  a  State  with  federal  jurisdic- 
tion, but  to  deciding  to  what  extent  appeals  from  that  Court  in  matters  of 
federal  jurisdiction  are  to  be  allowed. 

Befiual  of  High  Court  to  accept  Judgment  of  Privy  Council.  The 
Commonwealth  Government  *was  by  no  means  satisfied  with  the  decision 
of  the  Privy  Council,  and  the  question  was  again  brought  before  the 
High  Court  in  the  case  of  Baxter  v.  Commissioners  of  Taxation^  New 
South  Walesy  Action  had  been  taken  in  a  New  South  Wales  District 
Court  to  recover  income  tax  under  the  land  and  income  tax  of  that 
State  from  a  federal  officer,  and  the  defendant  had  claimed  exemption 
on  the  principle  laid  down  in  UEmden  v.  Pedder  and  Dcakin  v.  Webb; 
the  Judge  of  the  New  South  Wales  Court,  following  the  decision  of  the 
Privy  Council  in  Webb  v.  Outtrimy  gave  judgment  for  the  plaintiff,  whereupon 
the  defendant  appealed  direct  to  the  High  Court. 

Various  smaller  matters  were  discussed  by  the  High  Court,  especially 
as  to  whether  the  District  Court  were  exercising  federal  jurisdiction  within 
the  meaning  of  s.  39  of  the  Judiciary  Act,  1903,  and  whether  the  appeal 
was  competent  by  virtue'of  sub-section  (2)  (a)  of  that  section.  But  the  action 
was  held  to  be  competent,  and  on  the  main  question  the  Chief  Justice  and 
Justices  Barton  and  O'Connor  held  that  the  High  Court  was  by  the 
Constitution  the  ultimate  arbiter  upon  all  such  questions  as  to  the  limits 
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inter  se  of  the  constitutionalj  powers  of  the  Commonwealth  and  a  State, 
unless  it  was  of  opinion  that  the  question  at  issue  in  any  particular  case 
was  one  upon  which  it  should  submit  itself  to  the  guidance  of  the  Privy 
Council  The  Court  therefore  decided  that  it  was  accordingly  not 
bound  to  follow  the  decision  in  Webb  v.  Outtrim^  but  should  follow  its  own 
considered  decision  in  Deakin  v.  Webb^  in  which  it  had  refused  to  grant 
a  certificate  under  s.  74  of  the  Constitution,  unless  upon  the  reconsidera- 
tion of  the  question,  for  whatever  reason,  it  should  come  to  a  different 
conclusion.  They  assumed  that  the  fact  that  the  Privy  Council  had  given 
a  decision  in  direct  conflict  with  the  High  Court  on  the  same  point  was  a 
suflScient  reason  for  a  reconsideration  of  the  whole  matter,  but  they  held 
that  there  was  nothing  in  the  reasons  of  the  Judicial  Committee  to  throw 
any  new  light  on  the  questions  involved  either  with  regard  to  the  necessity 
for  the  implication  of  the  rule  of  implied  prohibition  laid  down  in  McCulloch 
▼.  Maryland^  and  adopted  in  UEmdcn  v.  Pedder^  or  as  to  the  applicability 
of  the  rule  to  the  particular  question. 

The  arguments  given  by  the  Chief  Justice,  by  Mr.  Justice  Barton,  and 
Mr.  Justice  O'Connor  are  somewhat  inconclusive  as  against  the  arguments 
used  by  the  Privy  Council.  In  fact,  the  two  parties  look  at  the  two 
questions  from  entirely  different  points  of  view,  and  for  either  condition 
there  is  much  to  be  said  without  it  being  possible  to  bring  the  matter 
to  a  definite  issue. 

They  argue  that  as  the  Constitution  made  the  High  Court  supreme 
in  questions  of  the  constitutional  rights  of  the  States  and  the  Commonwealth, 
unless  it  chose  to  permit  a  reference  to  the  Privy  Council,  the  Privy 
Council  should  have  considered  itself  bound,  when  a  case  came  to  it  direct 
from  a  State  Court,  to  accept  the.  judgment  of  ^the  High  Court  It  is 
impossible  to  say  that  the  argument  is  unreasonable,  but  on  the  other  hand 
it  must  be  remembered  that  the  Privy  Council  is  on  other  matters  admittedly 
a  superior  Court  to  the.  High  Court,  and  as  Mr.  Justice  Higgins,^  who 
disagreed  from  the  other  members  of  the  Court,  pointed  out,  the  King  in 
Council  is  on  a  higher  platform  than  the  High  Court,  although  the  High 
Court  may  prevent  the  litigant  from  ascending  that  platform.  As  he  also 
pointed  out,  there  never  lay  an  appeal  to  the  House  of  Lords  from  the 
Court  of  Crown  Cases  Reserved,  yet,  nevertheless,  that  Court  would  never  have 
thought  of  not  foUowing  a  judgment  of  the  House  of  Lords. 

With  regard  to  the  main  question  as  to  the  analogy  between  the 
Constitution  of  the  United  States  and  that  of  the  Commonwealth,  the 
Court  took  up  the  position  that  the  Colonies,  except  as  regards  relations 
with  foreign  Powers,  were  practically  in  the  same  position  with  regard 
to  the  United  Kingdom  as  the  States  of  the  United  States  to  the  federal 
Government.  The  King  as  the  head  of  the  several  autonomous  States 
was   so  far  a  separate  juristic  person,  and  conflicts  might  arise  between 
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Digitized  by 


Google 


a76         JUDICIAL  APPEALS  IN  THE  COMMONWEALTH. 

these  States  just  as  between  other  autonomous  States  which  do  not  owe 
allegiance  to  a  common  Sovereign.  It  was  too  late  to  set  up  a  contrary 
theory  unless  it  was  intended  to  make  a  revolutionary  change  in  the  concert 
of  the  Empire.  To  hold  this,  however,  ignores  the  essential  fact  that 
though  a  Colony  stands  in  practice  in  a  somewhat  similar  relation  to  the 
Government  o/[  the  United  Kingdom  as  a  State  of  the  American  federation 
to  the  Federal  Government,  yet  in  law  its  position  is  otherwise,  for  on  all 
matters  of  fundamental  importance  the  Imperial  Parliament  can,  unlike 
the  Federal  Parliament,  pass  laws  over-riding  the  laws  of  any  Colony,  a  hct 
which  cuts  at  the  root  of  the  analogy  between  the  two  systems  of  Government 

Incidentally  the  Court  ^  expressed  disagreement  with  the  view  of  the 
Privy  Council,  that  despite  s.  39  (2)  (a)  of  the  Judiciary  Act,  1903,  an  appeal 
still  lay  of  right  to  the  Privy  Council  from  a  decision  of  the  Supreme  Court 
of  Victoria  on  a  matter  of  federal  jurisdiction.  They  argued  that  the  action 
of  the  Parliament  in  ascribing  to  the  Supreme  Court  federal  jurisdiction 
while  at  the  same  time  declaring  that  no  appeal  (excluding  an  appeal  by 
special  leave  to  the  Privy  Council)  should  lie  to  any  body  save  the  High 
Court  was  really  the  creation  of  a  new  Court  widi  a  definite  jurisdiction, 
subject  only  to  such  appeal  as  was  provided  for  in  the  Act  by  which  it  came 
into  being,  whereas  the  Privy  Council  had  held  that  the  right  to  appeal  to  the 
Judicial  Committee,  without  special  leave  in  certain  cases,  was  a  necessary 
incident  of  all  decisions  of  the  Supreme  Court  whatever  the  jurisdiction  it  wais 
exercising. 

The  decision  of  the  Court  was  dissented  from  by  Mr.  Justice  Isaacs,' 
merely  on  the  ground  that  he  did  not  consider  that  the  actual  Act  levying 
income  tax  was  a  real  interference  with  the  principle  ci  non-interference. 
The  income  tax,  he  pointed  out,  was  demanded  from  all  citizens  alike  and 
was  obviously  not  aimed  at  the  federal  authority,  and  he  could  not  persuade 
himself  that  by  reason  of  the  impost  there  was  actual  or  would  probably  be 
any  diminution  or  impairment  of  service  with  r^;ard  to  the  Commonwealdi. 
In  the  United  States  it  had  been  thought  essential  to  place  such  cases  within 
the  principle  of  actual  interference  as  laid  down  by  Chief  Justice  Marshall, 
but  that  was  due  to  the  fact  that  there  existed  in  the  United  States  no  authority 
whatever  to  set  aside  a  valid  law  but  that  which  enacted  it,  while  in  Australia 
that  interpretation  was  not  essential  in  view  of  the  fact  of  the  power  of 
reservation  and  disallowance  of  both  State  and  Commonwealth  Acts  by  the 
Crown. 

Mr.  Justice  Higgins '  also  disagreed  from  the  Court,  but  on  other  grounds. 
He  held  that  it  was  the  duty  of  the  Court  to  follow  the  Privy  Council,  and 
he  also  disagreed  with  the  judgment  of  the  Chief  Justice  Marshall  in  the 
case  of  McCulloch  v.  Maryland. 

Following  the  decision  of  the  Court,  the  case  of  Flint  v.  Webb^^  in  which 

>  4  CL.R.  1087,  at  p.  1 139.  •  4  CL.R.  1087,  at  p.  1161. 
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a  request  was  made  for  a  certificate  to  carry  the  matter  to  the  Privy  Council, 
was  decided  against  the  request  for  the  grant.  The  whole  Court  in  this  case 
was  unanimous  on  the  ground  that  it  would  be  a  breach  of  their  duty  if  they 
were  to  pass  on  to  any  tribunal  a  question  covered  by  s.  74  of  the  Constitu* 
tion  without  good  cause  being  shown.  It  was  held  by  the  Chief  Justice  that 
the  inconvenience  caused  by  the  existence  of  contradictory  pronouncements 
by  the  Privy  Council  and  the  High  Court  could  be  removed  by  the  Parliament 
of  the  Commonwealth  exercising  its  power  under  s.  77  (2)  of  the  Constitution, 
while  he  also  suggested  that  the  Commonwealth  Parliament  could  make  its 
grants  to  its  servants  subject  to  the  right  of  the  States  to  tax  them. 

Solution  of  Doadloekby  Lagislation  in  Commonwealfh.— The  suggestions 
in  question  were  thought  to  be  the  only  reasonable  way  of  getting  rid  of  a 
difficulty  which  landed  all  concerned  in  an  absurd  position.  Accordingly 
there  was  introduced  and  passed  in  the  Session  of  1907  an  Act  (No.  8  of  1907) 
to  amend  the  Judiciary  Act  of  1903.  The  important  clause  of  the  Act  was 
the  second,  which  provided  that  "  in  any  matters  (other  than  trials  of  indict- 
able offences)  involving  any  question  however  arising  as  to  the  limits  inter  se 
of  the  constitutional  powers  of  the  Commonwealth,  and  those  of  any  State  or 
States  or  as  to  the  limits  inter  se  of  the  constitutional  power  of  any  two  or 
more  States,  the  jurisdiction  of  the  High  Court  shall  be  exclusive  of  the 
jurisdiction  of  the  Supreme  Courts  of  the  States  so  far  as  that  the  Suj^eme 
Court  of  a  State  shall  not  have  jurisdiction  to  entertain  or  determine  any 
such  matter,  either  as  a  Court  of  First  Instance  or  as  a  Court  of  Appeal 
from  an  inferior  Court" 

The  fifth  section  provided  that  ''when  in  any  cause  pending  in  the 
Supreme  Court  of  a  State  there  arises  any  question  as  to  the  limits  inter  se 
of  the  constitutional  powers  of  the  Commonwealth  and  those  of  any. State  or 
States  or  as  to  the  limits  inter  se  of  the  constitutional  powers  of  any  two  or 
more  States,  it  shall  be  the  duty  of  the  Court  to  proceed  no  further  in  the 
cause,  and  the  cause  shall  be  by  virtue  of  this  Act,  and  without  any  order  of 
the  High  Court,  removed  to  the  High  Court."  Provision  is  also  made  for 
the  necessary  consequential  amendments  in  the  Judiciary  Act  of  1903. 

The  Act  is  made,  undoubtedly,  in  accordance  with  the  suggestion  of  the 
Court  in  the  case  of  Flint  v.  Webb^  under  s.  77  (a)  of  the  Constitution, 
which  empowers  the  Parliament  to  define  the  extent  to  which  the  jurisdiction 
of  any  federal  Court  shall  be  exclusive  of  that  which  belongs  to  or  is  invested 
in  the  Courts  of  the  States. 

It  would  be  impossible,  in  view  of  the  decision  of  the  Privy  Council  in 
Webb  V.  Outtriniy  for  a  Commonwealth  Act  to  provide  that  an  appeal  by 
special  leave,  or  an  appeal  without  special  leave,  should  not  lie  from  any 
decision  of  a  Supreme  Court,  since  by  the  judgment  of  the  Privy  Council  that 
provision  would  be  an  interference  with  the  Constitution  of  the  State  and 
therefore  be  repugnant  to  the  Constitution  Act,  and  also  to  the  Acts  (9 
Geo.  IV.  c.  83,  s.  15,  and  7  &  8  Vict  c.  69)  which  define  the  jurisdiction 
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of  the  Privy  Council^  But  by  the  new  law  the  Supreme  Court  never 
pronounces  a  decision  on  any  question  in  which  the  rights  of  the  Common- 
wealth and  of  the  States  inter  se  are  at  issue,  for  such  a  case  must  now 
come  before  the  High  Court,  which  can  make  itself,  by  refusing  a  certificate, 
die  final  arbiter.  That  the  law  is  intra  vires  the  Commonwealth  appears 
perfectly  clear,  and  it  is,  if  not  an  ideal,  at  any  rate  a  sensible  and  satisfactory 
solution  of  a  difficulty  which  brought  both  the  Privy  Council  and  the  High 
Court  into  some  degree  of  contempt.  Moreover,  it  is  undoubtedly  in  keeping 
with  the  spirit  of  the  Constitution  Act  of  1900,  which  evidently  intended  to 
reserve  to  the  High  Court  these  constitutional  cases.  This  determination 
may  or  may  not  have  been  wise,  but  it  is  undoubtedly  that  of  the  framers 
of  the  Constitution.  There  remains,  however,  a  certain  possibility  of  con- 
fusion even  yet.  In  the  first  place  the  Privy  Council  is  not  compelled  to 
require  that  every  case  shall  go  to  a  Supreme  Court  before  an  appeal  can 
be  allowed,  and  it  is  still  open  to  the  Privy  Council  to  give  spedal  leave 
for  appeals  from  any  Court  in  a  State  exercising  federal  jurisdiction  inferior 
to  the  Supreme  Court.  The  risk,  however,  of  this  being  done  is  very  small, 
and  for  that  reason  it  was  deliberately  passed  over  in  the  new  fedeial  Act' 
In  the  second  place,  it  is  still  open  to  the  Privy  Council  to  grant  special 
leave  of  appeal  even  firom  the  High  Court  as  to  whether  the  question 
involved  does  or  does  not  raise  an  issue  as  to  the  rights  inter  se  of  the 
Commonwealth  and  the  States.  No  case  has  yet  arisen  in  which  such  leave 
has  been  given,  but  that  the  right  exists  seems  unquestionable,  and  it  is 
recognised  by  Professor  Dicey  in  the  last  edition  of  his  Law  of  the  Con- 
stitution}  It  is  not,  however,  likely  that  serious  difficulty  will  arise  from 
this  &ct. 

CkKmmonwealfh  legislation  as  to  Inecsie  Tax. — Much  less  satisfactory 
has  been  the  action  taken  to  solve  the  actual  dispute.  Feeling  in  Australia 
has  been  clearly  against  the  Commonwealth  Government  as  to  the  merits 
of  the  matter.  It  was  realised  that  it  was  unreasonable  that  federal  servants 
should  be  exempted  from  taxation  which  is  exacted  from  all  other  citizens, 
not  on  any  merits  of  the  case,  but  solely  to  gratify  the  abstract  theory  of 
the  non-interference  with  the  Commonwealth  by  State  legislatures,  and  the 
Parliament  therefore  passed  an  Act  in  the  same  Session  (No.  7  of  1907) 
to  permit  the  taxation  by  the  States  of  salaries  and  allowances  paid  by  the 
Commonwealth. 

The  Act  in  question  provides  that  the  official  salaries  to  officers  of  the 
Commonwealth   earned  in   a  State,  and   the  allowances   and  salaries  of 

>  The  Order  in  Council  providing  for  appeals  from  the  Supreme  Court  of  Victoria 
is  dated  June  9,  i860,  and  allows  appeals  as  of  right  when  the  matter  in  dispute 
is  over  jf  500  in  value.  There  is  nothing  to  limit  the  generality  of  the.  Order,  which 
accordingly  automatically  applied  to  the  new  jurisdiction  conferred  by  the  Judiciary 
Act  of  1903 ;  see  Safibrd  &  Wheeler,  Privy  Council  PracUct^  pp.  601-5.        « 

*  CommonmaJtk  ParUamiHtofy  DtbaUs,  1907,  p.  3758.  *  P.  546. 
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Members  of  Parliament,  Ministers,  etc.,  may  be  taxed  by  a  State  if  the 
taxation  is  not  at  a  higher  rate  or  to  a  greater  extent  than  is  imposed  on 
other  salaries  of  the  same  kind  earned  in  the  State,  and  that  such  taxation 
shall  not  be  deemed  to  be  an  interference  with  the  exercise  of  any  power 
of  the  Commonwealth,  or  to  be  inconsistent  with  any  Act  by  or  in  pursuance 
of  which  the  salary  is  fixed  or  made  payable. 

The  Act  was  no  doubt  passed  on  the  advice  given  by  the  Chief  Justice 
of  the  Commonwealth^  to  the  effect  that  it  is  possible  for  Parliament  to 
make  its  grants  to  its  servants  subject  to  the  State  right  of  taxation. 

But  it  is  very  difficult,  and  perhaps  impossible,  to  hold  that  this  advice 
can  be  deemed  to  be  legally  sound.  Mr.  Justice  Higgins  '  has  very  clearly 
set  out  the  points  at  issue  inthis  judgment  in  the  case  of  Flint  v.  Webb^  where 
be  pointed  out  that  if  an  income  tax  upon  the  salary  of  a  federal  servant 
were  made  invalid  by  the  Constitution,  the  federal  Parliament  could  not 
make  the  income  tax  payable  without  the  formal  alteration  of  the 
Constitution. 

This  opinion,  which  was  also  pressed  by  the  Opposition  in  the  House  ' 
while  the  measure  was  going  through  Parliament,  appears  to  be  conclusive ; 
if  the  Constitution  forbids  interference,  the  Parliament  cannot  remove  that 
obstacle  save  by  an  alteration  of  the  Constitution.  It  would  appear,  there- 
fore, to  be  open  for  any  federal  servant  to  question  the  l^ality  of  the  Act 
But,  in  view  of  the  Chief  Justice's  remark,  it  is  hardly  likely  that  this  step 
would  be  taken,  however  interesting  the  case  would  be,  inasmuch  as  the 
High  Court  would  probably  find  some  weighty  ground  on  which  to  support 
l^slation  adopted  as  the  result  of  a  suggestion  by  the  Chief  Justice. 

The  Act  of  1907  may  indeed  be  considered  to  have  received  a  certain 
approval  from  the  Privy  Council  in  the  case  of  the  Commissioners  of  Taxation^ 
New  South  Wales  v.  Baxter  and  Webb  v.  Flint.^ 

In  that  case  an  attempt  was  made  to  obtain  leave  from  the  Privy  Council 
to  appeal  from  the  judgments  of  the  High  Court  in  the  Baxter  and  Flint 
cases,  which  have  been  discussed  above.  Their  lordships  declined  to  grant 
leave  to  appeal,  but  the  only  reason  which  they  gave  was  that  before  the 
petition  could  be  heard  by  their  lordships,  an  Act  of  the  Commonwealth 
was  passed  expressly  authorising  the  States  to  impose  taxation  of  the  kind 
in  question,  so  that  the  controversy  could  not  be  raised  again.  The  Board 
which  dismissed  the  petition  for  leave  to  appeal  was  an  unusually  strong 
one,  including  the  present  and  the  late  Lord  Chancellors,  Lord  Macnaghten, 
Lord  Robertson,  Lord  Atkinson,  Lord  Collins,  and  Sir  Arthur  Wilson,  and 
it  may  reasonably  be  assumed  that  they  did  not  act  without  the  conclusion 
that  there  was  a  fair  prospect  of  the  Act  of  1907  being  held  to  be  valid  by 
the  only  Court  before  which  it  could  now  normally  come,  the  High  Court 
of  Australia. 

>  4  CL.R.  1 178,  at  p.  1 187.        *  Commonwealth  Pariiamentary  DibaUSt  1907,  p.  5875. 
'  Jbui.  at  p.  1 194.  *  [1908]  AC.  214. 
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The  conclusion  of  the  dispute  was  desirable,  but  it  is  certainly  unfortunate 
that  the  Constitution  Act  should  have  been  left  in  such  a  vague  and  un* 
determined  condition,  and  it  illustrates  the  disadvantage  of  agreeing  to  a 
nominal  settlement  in  order  to  avoid  delay  and  discussion.  It  is  also  perhaps 
to  be  r^etted  that  the  Government  of  the  Commonwealth  did  not  adopt 
the  simpler  and  more  satisfactory,  and  in  all  respects  less  objectionable, 
method  of  securing  a  formal  alteration  of  the  Constitution  to  make  it  clear 
that  all  cases  as  to  the  constitutional  powers  of  the  States  and  the  Common- 
wealth, or  of  the  States  inter  se,  should  be  decided  by  the  High  Court  alone. 
No  doubt  that  course  would  have  caused  some  little  delay  and  given  some 
little  trouble,  but  the  procedure  of  altering  the  Constitution  has  already 
been  put  once  into  force  over  a  comparatively  trivial  matter,  the  date  for 
the  election  of  Senators,  and  it  would  have  been  more  appropriate  had  this 
procedure  been  adopted  in  a  case  of  such  comparative  importance  as  the 
exclusion  of  the  Privy  Council  from  any  voice  in  the  decision  of  the 
constitutional  questions  of  the  Australian  Commonwealth. 
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X.   RICHARD  ZOUCHE. 

[ContriduUd  by  Colkman  Phillipson,  E^.,  M.A.,  LL.D.] 

Richard  Zouchb,  born  at  Ansty^  Wiltshire,  in  1590,  was  the  son  of  Frao€is 
2^uche,  lord  of  the  manor  of  Ansty.  In  1609  he  became  a  Fellow  of  New 
College,  Oxford,  in  161 7  was  admitted  an  advocate  of  Doctors'  Commons, 
in  1619  proceeded  to  the  degree  of  D.C.L.,  and  in  the  following  year 
succeeded  John  Budden,  the  successor  of  Albericus  Gentilis,  as  Regius 
Professor  of  Civil  Law  at  Oxford.  Soon  afterwards  he  married,  and  resigned 
his  fellowship.  In  1623  he  entered  himself  as  a  fellow-commoner  at 
Wadham  College,  and  two  years  later  was  appointed  Principal  of  St.  Alban 
Hall.  He  was  twice  elected  a  member  of  Parliament  for  Hythe  (162 1  and 
1624),  and  in  1632  became  Chancellor  of  the  Diocese  of  Oxford. 

From  that  date  his  activities  were  shared  between  legal  practice  in 
London  and  academic  engagements  at  his  University,  where  he  also  took 
a  prominent  part  in  the  codification  of  its  statutes  (1629-33).  Finally,  in 
1 64 1,  he  was  appointed  to  a  judgeship  of  the  High  Court  of  Admiralty. 

At  the  time  of  the  Civil  War  his  sympathies  were  with  the  Royalists,  and 
after  some  opposition  he  was  obliged  to  submit  to  the  parliamentary  visitors, 
who  sought  to  effect  a  reformation  of  the  University.  Zouche  was  removed 
from  his  judgeship  when  Cromwell  came  to  power,  though  he  was  a  little 
later  appointed  one  of  the  judges  to  decide  the  famous  case  of  Don  Pantaleon 
Sa.  The  remainder  of  his  life  was  spent  mostly  at  Oxford,  and  during  this 
time  he  does  not  appear  to  have  gained  the  favour  of  either  of  the  political 
parties.  On  the  accession  of  Charles  II.  he  was  restored  to  the  judgeship 
of  the  Court  of  Admiralty,  but  died  about  a  month  later. 

His  contemporaries  undoubtedly  appreciated  his  excellent  qualities  as 
a  man,  his  high  distinction  as  a  scholar,  and  his  learning  and  authority 
as  a  writer.  Of  his  Elementa  Jurisprudential  Bishop  Sanderson  said  that 
"no  man  could  read  it  too  often  or  commend  it  too  much."  Anthony 
Wood  ^  gives  a  delightful  portrait  of  him :  "  He  was  an  exact  artist,  a  subtile 
logician,  expert  historian ;  and  for  the  knowledge  in,  and  practice  of,  the 
civil  law,  the  chief  person  of  his  time,  as  his  works,  much  esteemed  beyond 
the  seas  (where  several  of  them  are  reprinted),  partly  testify.  ...  As  his 

'  Alhmm  Oxonitnun, 
881 
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birth  was  noble,  so  was  his  behaviour  and  discourse ;  and  as  personable  and 
handsome,  so  naturally  sweet,  pleasant  and  affable.  The  truth  is,  there  was 
nothing  wanting  but  a  forward  spirit  for  his  advancement,  but  the  inter- 
ruption of  the  times,  which  silenced  )ns  profession,  would  have  given  a 
stop  to  his  rise  had  he  been  of  another  disposition." 

The  Writings  of  Zonohe.— The  books  Zouche  published  indicate  a 
remarkable  versatility  in  range  of  subjects,  as  well  as  a  considerable  volume 
of  work.  Like  his  countrymen  Selden  and  Bacon,  to  name  no  others,  he 
was  in  some  respects  a  product  of  the  Renaissance,  an  age  in  which  writers 
and  thinkers  were  loth  to  limit  their  activity  to  work  of  specialisation,  but 
whose  thirst  for  knowledge  led  them  to  wider  fields,  and  to  seemingly 
recondite  or  strange  subjects.  The  publications  of  Zouche  comprise  a 
poem,  a  play,  a  book  of  miscellaneous  maxims,  handbooks  for  university 
disputations,  and  works  of  a  more  polemical  nature ;  ^  but  his  most  important 
production  is  a  systematic  survey  of  the  whole  field  of  jurisprudence,  followed 
by  a  more  detailed  examination  of  its  various  branches.  Thus  the  basis 
of  his  writings  on  law  is  the  EUmenta  Jurisprudential  largely  founded  on 
Roman  Law  both  in  method  and  subject-matter.  He  introduces  the  twofold 
division  of  Rights  (Jus)  and  Remedies  {Judicium^  and  adopts  this  method 
systematically  and  lexically — ^if  somewhat  automatically — in  his  subsequent 
exposition  of  the  various  departments  of  law,  dealt  with  in  a  regular  series 
of  treatises  (descriptiones) — "feudal,"  " sacred,"  " maritime,"  " military,"  and 
"  fecial "  law.  Of  all  these  dissertations,  those  dealing  with  questions  of 
international  law  are  the  most  important— indeed,  his  standing  as  an 
eminent  jurist  is  mainly  due  to  them :  Juris  et  judicii  fedalis  sive  juris  inter 
gentes  et  qucestionum  de  eodem  explicatio  (Oxford,  1650),  being  a  concise 
outline  of  a  large  body  of  international  law,  and  Solutio  qtuestionis  veteris  et 
nova^  sive  de  legati  delinquentis  judice  competente  dissertation  (Oxford,  1657), 
which  is  a  fuller  treatment  of  one  of  the  special  matters  of  the  preceding 
work,  viz.  the  position  of  ambassadors  in  the  law  of  nations.  The  present 
essay  is  concerned  almost  exclusively  with  Zouche  as  an  international  jurist. 

To  obtain  a  juster  and  more  accurate  appreciation  of  Zouche's  position 
it  will  be  well  to  consider  briefly  the  work  of  his  English  predecessors  in 
the  field  of  international  law,  and  the  nature  of  interstatal  relationships  at 
the  time  he  wrote. 

Belation  of  Zonohe  to  his  English  Predeooisort.— The  early  development 
of  international  law  was  a  laborious  process,  the  main  counteracting  agencies 
to  its  quicker  advancement  being  the  practices  of  feudalism  and  the  domi- 
nating influence  of  the  Church.  Towards  the  dose  of  the  fifteenth  century, 
and  in  the  early  part  of  the  sixteenth,  we  see  the  rise  of  great  States,  and, 

>  For  a  complete  list  of  his  works  see  Professor  Holland's  article  on  Zouche  in  the 
Didionafy  of  National  Biograpf^, 

*  These  two  works  will  henceforth  be  referred  to,  respectively,  as  Dijun  mUr^mUes 
and  SoluHo  quarstionis. 


Digitized  by 


Google 


RICHARD  ZOUCHE.  283 

generally,  more  distinct  lines  of  demarcation  between  them.  The  Pope's 
political  power  was  largely  overthrown;  and  the  internal  organisation  and 
external  relationships  of  States  are  to  some  extent  systematised  under  the 
guidance  of  the  principles  of  sovereignty  and  autonomy.  Thus  the  practices 
of  war  became  somewhat  regularised,  and  with  the  establishment  and  main- 
tenance of  standing  armies  a  body  of  rules  relating  to  military  discipline 
grew  up;  further,  through  the  increased  interstatal  communication  many 
usages  concerning  ambassadors  and  envoys  came  to  have  legal  force.  At 
the  head  of  this  movement  are  to  be  found  Spain,  France,  and  England. 
In  Spain,  Alfonso  IX.  drew  up  the  Siete  Partidas^  a  manual  of  military  laws, 
to  which  Zouche  occasionally  refers ;  in  Italy,  various  treatises  are  produced, 
e.g.  by  Gratian  (the  Decretum\  Thomas  Aquinas,  Bartolus,  Bddus,  and 
others ;  in  France  we  find  already,  at  the  end  of  the  fourteenth  century, 
LArbrt  des  BataiUts  of  Honord  Bonet ;  in  Germany  early  attempts  at  similar 
disquisitions  are  made  by  Gabriel  Biel  in  his  CoUeciarium^ 

In  England  the  unification  of  the  country  began  with  the  Norman 
Conquest;  some  two  centuries  later  the  principle  of  Parliamentary  repre- 
sentation was  firmly  established ;  administration  of  justice  was  organised ; 
to  Henry  VII.  is  due  the  innovation  of  permanent  embassies;  under 
Henry  VIII.  foreign  politics  occupied  much  attention,  canon  and  Roman 
law  were  the  predominant  systems.  Before  this,  Oxford  had  had  a  school 
of  law;  and  with  the  decline  of  canon  law  at  the  Reformation,  Henry  VIII. 
founded  chairs  of  Roman  law  both  at  Oxford  and  Cambridge ;  and  at  the 
time  of  Elizabeth  the  institution  of  Doctors'  Commons  was  often  consulted 
in  regard  to  international  affairs.  Already  in  the  fifteenth  century  in 
England  writers  issued  important  original  monographs,  or  adaptations  and 
translations.  Nicholas  Upton '  followed  Bartolus  '  in  his  discussions  on 
knighthood,  and  on  matters  of  war  refers  to  Gratian  and  Johannes  de 
Legnano;^  he  deals  with  duels  and  reprisals,  on  which  latter  question  he 
cites  the  authority  of  Bartolus,  Guy  de  Baiso,  Baldus,  and  others ;  and 
finally  as  to  prisoners  adopts  the  severe  measures  in  the  doctrine  of  Baldus. 
In  1475  appeared  anonymously  The  JBoke  of  Noblesse^  which  inquires 
''  whether  for  to  make  werre  uppon  christen  bloode  is  lawfulle,"  and  follows 
the  authority  of  Honors  Bonet's  work  VArbre  des  Batailles^  which  was 
afterwards  translated  by  Sir  Gilbert  Hay.  Bonet  held  that  war  is  primarily 
a  relation  between  State  and  State.  In  the  next  century  we  get  the  great 
work  of  Albericus  Gentilis.*  A  new  phase  of  literary  activity  was  manifested 
in  the  dissertations  contained  in  the  general  memoirs  of  Government  officers^ 
and  embodied  as  answers  to  particular  questions  proposed  to  them  in  their 

*  Cf.  £.  Nys,  Noks  pour  strvir  a  PHiskrire  UUerairt  $t  €logmaiique  du  Droit  i$tUr- 
mUkmai  iH  AftgUttrrg  (Bnixelles,  1888). 

*  Z>#  shuiio  miUttnri  iidri  quatuor,  '  De  mmgnie  tt  armie. 

*  De  btUo,  dt  rtpruahis,  tt  tU  dutUo, 

*  Di  Ugakombus  iSi6n' /res  (London,  1585);  Di  ;t4r9  belli  (London,  I588<^). 
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official  capacity :  e,g,  Valentine  Dale's  answer  as  to  wars  which  ha^e  com* 
menced  illegally  and  without  sufficient  cause  ;^  again,  his  opinion  of  a  book 
in  which  Don  Antonio  defended  his  claim  to  the  Portuguese  throne ;  and 
other  matters  relating  to  piracy.  The  case  of  Leslie,  Bishop  of  Ross,  was 
referred  to  David  Lewis,  Valentine  Dale,  William  Drury,  William  Aubrey, 
and  Henry  Jones,  who  were  all  advocates  of  Doctors'  Commons ;  and  in 
the  case  of  Mary  Stuart,  Dale  was  consulted,  and  drew  up  a  written  opinion.' 
There  were  besides,  before  Zouche,  a  large  number  of  English  writers  who 
contributed  fuller  treatises  on  special  subjects — e.g.  Matthew  Sutdifie, 
William  Fulbecke,  William  Welwood,  John  Selden,  Richard  Bernard,  and 
Sir  John  Boroughs,  who  will  be  referred  to  below  in  connection  with  the 
different  divisions  of  Zouche's  work. 

2k>uche  has  been  claimed  by  some  writers  to  be  the  second  founder  of 
the  law  of  nations,  mainly,  it  may  be,  by  virtue  of  his  great  terminological 
innovation— ^W  inter  gentes — to  replace  the  older,  more  ambiguous,  though 
universally  employed  expression,  jus  gentium.  Hence  he  is  often  referred 
to  in  writings  on  international  law  in  connection  with  his  new  formula, 
which  seemingly  indicates  a  new  point  of  departure,  and  a  new,  a  more 
modern  conception  of  fundamental  doctrine.  But  of  his  views  in  genoml 
little  has  been  said  by  writers.  By  adopting  the  positive  method  he  at 
once  shows  himself  to  be  in  affinity  with  the  English  school.  He  is  largely 
concerned  with  the  citation  of  examples  and  precedents;'  he  does  not 
undertake  a  scientific  development  of  doctrine.  Perhaps,  having  regard  to 
the  nature  of  the  time  in  which  he  lived,  the  unsettled  affairs,  the  contentious 
international  politics,  and  more  or  less  precarious  interstatal  relationships, 
he  was  too  wise  to  develop  doctrine,  to  rush  to  abstract  generalisations, 
and  to  theorise  in  a  priori  principles  which  could  not  be  made  to  fit  the 
actual  conditions,  especially  so  in  a  strikingly  transitional  epoch.  The 
English  school  is  eminently  practical;  it  considers  policy  and  rules  of  law 
in  relation  to  the  particular  environment  and  to  the  demands  of  necessity. 
Thus,  Selden's  Mare  clausum^  a,  reply  to  Grotius'  Afare  liberum^  and  his 
Dejure  naturali^  adopt  the  positive  method  almost  entirely.  Selden's  method 
is  characterised  by  M.  Scelle  as  an  '' aboutissement  brutal  de  la  doctrine 
positive."^  The  same  positive  tendency  is  likewise  manifested  in  the  great 
philosophical  writers,  Bacon,  Locke,  and  Hobbes,  though  in  other  respects 
there  are  profound  differences  between  them.  There  had  for  some  time 
been  at  Oxford  an  influential  juristic  school;  apart  firom  foreigners,  like 
Gentilis,  who  from  time  to  time  taught  there,  there  was  a  considerable  group 
of  iwriters|  of  whom  may  be  mentioned  Valentine  Dale,  Sir  Julius  Caesar, 

*  Calendar  o/Stait  Papers :  DotmaHe  SeruM  of  ike  rtign  ofEUMobeO^  I58i-9a 

*  Cf.  Strype,  Annals  of  the  Reformation^  III.  pt.  I  p.  530 ;  pt  ii.  p.  398. 

*  <'  On  reconnalt  k  ce  signe  Tun  des  repr^aentants  de  la  doctrine  positive.**   Fomiaieun 
du  droit  international  (Paris,  1904) ;  article  on  Zouche  by  G.  Scelle,  p.  325. 

*  Ibid.  p.  326. 
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William  Fulbecke,  William  Welwood ;  and  after  these  came  Zouche,  to  sum 
upi  as  it  were,  the  whole  school.  A  more  or  less  similar  spirit  pervaded 
the  work  of  all  of  them;  all  emphasised  the  importance  of  usages  and 
practices,  of  treaties,  conventions,  and  of  the  diverse  phenomena  consequent 
on  political  development.  In  the  more  theoretical  portion  of  their  work, 
whenever  they  attempted  such  treatment,  the  Roman  law  was  called  in 
to  provide  authority  and  furnish  analogies;  but  recent  events  were  at  no 
time  disr^arded. 

Zonohe  and  the  Bamaa  Law. — ^The  Roman  law  has  ever  been  an 
invaluable  aid  in  the  development  of  international  jurisprudence,  not 
to  mention  the  municipal  law  of  modem  States.  Indeed,  it  is  in  many 
respects  the  very  foundation  of  the  law  of  nations.  There  are  very  few 
writers  and  lawyers  who  have  not  been  profoundly  influenced  by  it^  The 
Church  had  promoted  the  study  and  application  of  the  Justinian  juris- 
prudence. It  was  ranked  with  the  canon  law  by  the  Popes  and  the  pontifical 
Courts.  In  Italy  the  study  of  Roman  law  had  long  been  maintained; 
the  school  of  Bologna  and  the  Glossators  (i  100-1260)  had  European  fame ; 
and  there  was  further  a  great  revival  during  the  Italian  Renaissance,  which 
soon  extended  to  other  countries.  In  France  rules  of  Roman  law  had 
predominated  over  Germanic  laws  and  customs,  and  early  in  the  twelfth 
century  the  Justinian  Code  was  there  translated.  The  manual  of  Alfonso  IX. 
of  Spain — the  Siete  Fartidas — ^was  to  a  large  extent  founded  on  the  Roman 
law.  German  students  attended  the  schools  of  Italy  as  early  as  the  twelfth 
and  thirteenth  centuries,  and  in  the  sixteenth  century  there  were  many 
fiunous  foreign  teachers  in  Germany.  In  Holland  a  school  of  jurists  arose 
with  the  foundation  of  the  university  of  Leyden  in  1575  ;  and  in  the 
following  century  flourished  men  like  Grotius,  Vinnius,  Huber,  and  Van 
Leuwen.  As  for  England,  Selden  states  that  the  Justinian  law  was  introduced 
from  Bologna  in  the  twelfth  century.  From  the  arrival  of  Vacarius,  invited 
by  Archbishop  Theobald  in  the  reign  of  Stephen  to  teach  Roman  law  at 
Oxford,  down  to  the  death  of  Edward  I.,  the  civil  law  exerted  much  influence 
in  England.  Bracton's  direct  indebtedness  to  it  is  as  great  as  his  esteem 
of  it'  In  Fleta  a  good  deal  of  the  subsUnce  of  the  Institutes  is  adopted. 
Similarly,  Coke's  recognition  of  Bracton  at  the  same  time  implies  an  accept- 
ance of  the  Roman  law.  Various  causes  operated  to  extend  the  application 
of  this  foreign  law,  such  as  the  influence  of  the  universities,  notably  the 
Oxford  school  of  civil  law ;  the  recognition  of  Roman  law  in  ecclesiastical 
Courts ;  the  growth  of  commercial  intercourse  and  acquisition  of  property, 
through  which  the  defects  and  omissions  in  the  OMnmon  law  had  to  be 

>  Cf.  the  observations  of  Bodin:  D$  la  RiftukHqui  (Psris,  1577),  1.  v.,  c.  vi.:  Leibnitz, 
Opnu^  t.  iv.  p.  254;  Sir  Robert  Wiseman,  The  Law  of  Laws,  or  Excelitney  o/tJu  Civil 
Law  above  aii  other  Human  Laws  whatsoever  (London,  1686),  p.  1 10. 

*  Cf.  C  GOterbock :  Hetmcus  de  Bradtm  und  sein  VerMUimss  mm  rdmisehen  Reekie 
(Berlin,  1862);  translated  by  B.  Coxe  (Philadelphia,  1866). 
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remedied ;  and  finally  the  intrinsic  nature  of  the  Justinian  legislation  itself^ 
the  comprehensiveness  of  its  subject-matter,  the  universal  applicability  of 
its  principles  and  generalisation. 

The  influence  of  the  Roman  law  on  Zouche  is  manifested  throughout 
his  work.  His  standpoint,  his  divisions,  his  classifications,  his  conceptions, 
are  greatly  afiected  thereby.  Thus  he  divides  the  law  of  peace  and  of 
war  each  into  four  categories — status,  dominium,  debitum,  delictum.  The 
Justinian  rights  and  obligations  of  citizens  are  transferred  to  the  case  of 
States,  and  immediate  application  and  inference  of  principles  are  made 
just  as  though  the  conditions  were  alike  in  the  two  cases.  Zouche  was  not, 
of  course,  alone  in  such  somewhat  undiscriminating  imitation ;  his  masters 
Gentilis  and  Grotius  had  done  the  same.  Thus,  in  the  Mare  Hberum^ 
Grotius  speaks  of  persons  and  goods,  contracts  and  actions,  possession  and 
transference  of  property,  as  though  he  were  dealing  with  a  house  or  a 
horse.^  But  in  2k)uche  a  certain  self-emancipation  from  the  tradition  is 
manifested,  inasmuch  as  he  gives  many  recent  or  contemporary  examples 
of  practice — and  this  Grotius  does  not  do. 

Belation  to  his  Age. — Bynkershoek  has  often  been  greatly  praised  for 
his  use  of  more  modem  instances ;  but  Zouche  adopted  this  practice  long 
before;  indeed,  the  subsequent  growth  of  international  law  is  greatly 
indebted  to  his  bold  innovation — a  feature  which  cannot  be  too  much 
emphasised.  It  is  true  that  this  practice  is  already  found  in  Gentilis; 
but  Zouche  was  the  first  to  adopt  it  systematically  and  persistently  in  the 
entire  range  of  his  woiic  Henceforth  the  law  of  nations  acquires  a  vitality 
and  elasticity  which  are  absent  in  the  earlier  scholastic  methods  with 
their  undiscriminated  accumulations  of  learning.  Zouche,  however,  unlike 
Bynkershoek,  failed  to  draw  definite  inferences  from  his  modem  examples. 
He  analyses  them,  states  the  issue  clearly,  gives  arguments  for  and  against 
(much  in  the  same  way  as  disputations  were  conducted  in  his  university), 
but  usually  avoids  giving  his  own  opinion  in  favour  of  the  one  side  or 
the  other,  or  suggesting  any  other  course.  It  cannot  be  said  that  this 
attitude  was  due  to  judicial  incapacity;  it  was  rather  due  to  his  aversion 
to  dogmatic  finality  in  view  of  the  stirring  flux  of  events  in  Europe  at 
the  time  he  wrote,  his  recognition  of  the  then  transitory  character  of 
international  relationships,  the  reconstruction  of  national  polity,  and  ^e 
inevitable  transformation  of  rules  of  practice  pertaining  thereto. 

The  Thirty  Years'  War,  beginning  as  a  strife  of  Bohemian  rebels  against 
Ferdinand  the  Hapsburger,  grew  into  the  great  conflict  between  Roman 
Catholicism  and  Protestantism,  between  imperialism  and  territorial  sovereignty. 

*  Nowadays,  a  similarly  false  analogy  is  sometimes  made  by  writers  (seduced  by 
certain  superficial  likenesses  and  indifierent  to  fundamental  differences)  in  considering 
the  evolution  of  a  State  or  a  nation  in  the  same  way  as  they  would  consider  the 
organic  development  of  an  individual,  and  the  economic  and  intellectual  organisation 
of  his  life. 
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In  the  sphere  of  international  law  the  consequences  were  fiar-reaching.  From 
the  fifteenth  century  to  the  middle  of  the  seventeenth,  the  worst  features  of 
a  Machiavellian  diplomacy  prevailed,  and  almost  shattered  the  very  founda- 
tions of  international  law.  The  interests  of  monarchs  were  then  by  no 
means  identified  with  those  of  their  countries;  treaties  were  violated  or 
modified  at  the  pleasure  and  for  the  convenience  of  the  signatory  States. 
But  with  the  decline  of  feudalism  in  the  sixteenth  century,  the  gradual 
overthrowing  of  spiritual  authority,  the  unification  of  States,  their  assertion 
of  autonomy,  the  increasing  body  of  writings  by  jurists  and  publicists,  the 
way  was  prepared  for  the  establishment  of  the  principles  of  the  Peace  of 
Westphalia,  which  procured  an  international  system  of  independent  States, 
with  an  exclusive  territorial  jurisdiction  for  each,  and  by  a  recognition 
of  the  principle  of  equilibrium  of  the  greater  States  laid  the  very  basis  of 
modem  international  law.  During  and  after  the  Thirty  Years'  War  certain 
Powers  had  been  quickly  developing  their  maritime  resources,  which  were 
further  promoted  by  colonial  expansion.  Questions  of  neutrality  and  of 
the  freedom  of  the  seas  were  raised ;  the  exact  status  of  ambassadors  and 
envoys  was  examined;  matters  of  military  discipline  and  of  naval  warfare 
were  discussed;  and  generally  the  eminently  practical  and  universally 
utilitarian  character  of  international  law  was  grasped  once  for  all  The 
afi^ity  of  Zouche  to  this  tnovement  will  be  seen  when  we  consider  more 
closely  the  various  departments  of  his  work ;  and  in  this  connection  it 
will  be  well  to  note  that  the  Peace  of  Westphalia  was  signed  in  1648,  and 
that  in  1650  appeared  the  first  edition  of  his  principal  work,  the  De  jure 
inter  gentes, 

Zonohe*!  Kethod  and  General  Treatment.— Just  as  all  his  works  adopt 
one  method  of  exposition  and  arrangement,  so  the  whole  of  his  system 
is  based  on  one  central  principle,  one  originating  factor — the  rationale  of 
human  relationship,  the  ratio  communionis  humaruB}-  This  is  the  root 
idea  of  his  Elementa  Jurisprudential  and  his  subsequent  writings  are 
further  developments  and  extended  applications  of  this.  First  he  deals 
with  the  general  principles  of  law  (juris  et  judicii  principia  generalia)  apper- 
taining to  the  cpmmunio  in  genere^  then  with  the  relationships  between 
private  persons  {communio  qua  inter  personas  privatas  intercedit\  between 
the  sovereign  and  his  subjects  {communio  qua  privatis  cum  princtpibus 
intercedit) 'y  after  these  he  devotes  treatises  to  communiones  speciaies — e,g. 
sacra ^^  militaris^^  maritima^^  feudalist \  and  finally  he  takes  up  in  his 
most  considerable  work  *  the  relationships  subsisting  between  nations,  eorum 
qua  ad  communionem^  qua  inter  diversos  principes  aut  populos  intercedit^ 
conducunt.  In  all  these  dissertations  he  considers  first  the  Jus  (rights), 
the  propositions  of  law  generally  accepted,  qua  sunt  minus  dubitati  juris ^ 

>  See  preface  to  D$  jurt  inUr  gtnUs,  *  DiscripHo  juris  it  judicii  marHimi, 

•  DtaaripHo  juris  tt  judicii  sacri,  •  Descriptio  juris  ti  judicii  ftudalis. 

*  DiScripHo  juris  ii  judicii  miUUnris,  *  DsscripHo  juris  it  judicii  inter  gintes. 
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then  the  Judicium  (remedies),  comprising  questions  which  give  rise  to 
controversy,  ea  qua  videntur  juris  controversi.^  In  conformity  with  this 
plan,  he  takes  up,  in  his  work  on  the  law  of  nations,  first  the  Jus^ 
under  the  twofold  aspects  of  peace  and  war.  After  a  preliminary  con- 
sideration of  the  definition  and  principal  sources,  he  subdivides  questions 
of  peace  into  those  relating  to  (i)  status^  relation  of  sovereign  and 
subjects,  relative  position  of  states;  (2)  dominium^  possession  and  how 
acquired ;  (3)  debitum,  envoys,  ambassadors,  treaties,  alliances ;  (4) 
delictum  I  and,  again,  having  examined  the  kinds  of  war  and  whether 
declaration  is  necessary,  he  classifies  questions  of  war  likewise  under 
(1)  stcUus^  kinds  of  military  power,  kinds  of  enemies,  (2)  dominium^  capture, 
postliminium,  (3)  debitum^  military  conventions,  access,  truce,  treaty  of 
peace,  hostages;  (4)  delictum^  breaking  military  conventions,  irregularities 
in  warfare,  etc.  Then  comes  the  second  portion  of  the  book,  the  Judicium. 
After  touching  on  the  settlement  of  disputes,  and  on  questions  of  juris- 
diction, he  again  deals  first  with  peace:  (i)  status^  sovereignty,  relation 
of  sovereign  to  subjects,  nationality ;  (2)  domitdum^  theory  of  occupation, 
territorial  seas ;  (3)  debitum^  precedence  of  princes,  ambassadors,  promises 
of  a  sovereign,  whether  a  successor  is  bound  by  previous  treaties;  (4) 
delictum^  whether  an  offence  against  a  subject  is  an  offence  against  his 
sovereign,  extradition,  intervention,  requisition  of  foreign  vessels,  violation 
of  treaties.  Lasdy  comes  war,  with  introductory  consideration  as  to  its 
legitimacy,  who  may  undertake  it,  urgency  of  pacific  settlement;  then,  as 
before:  (i)  status^  who  may  be  considered  an  enemy,  domicile;  (2) 
dominium^  how  property  is  acquired,  maritime  captures,  neutral  goods  on 
enemy  vessels,  contraband,  right  of  visit;  (3)  debitum^  single  combats, 
prisoners,  ransoms,  pursuing  the  enemy  on  neutral  territory,  when  an 
ambassador  may  be  arrested,  conditions  of  capitulation  by  generals,  treaty 
of  peace  made  by  them,  treaty  made  in  captivity,  hostages,  truce,  safe- 
conduct  ;  (4)  delictum^  whether  declaration  is  necessary,  hostages,  whether 
lex  talionis  is  justifiable,  offensive  practices  in  war  as  to  prisoners,  women, 
sacred  places. 

The  various  matters  under  Jus  he  considers  more  or  less  cat^orically, 
those  under  Judicium  he  puts  in  the  form  of  questions.  He  offers  no 
explicit  solutions  to  these,  claiming  only  to  set  side  by  side  diverse  opinions 
and  many  examples  of  fact  and  precedent,  from  which  he  hopes  the  reader 
will  be  able,  by  a  process  of  inductive  or  Socratic  reasoning,  to  form  his  own 
conclusions.'  His  citation  of  authorities  is  extensive  and  systematic,  and  in 
every  case  he  gives  the  exact  reference.    Above  all  publicists  and  jurists, 

>  See  pre&ce  to  Z>#  jttrg  inttr  gnttis* 

*  As  he  says  in  his  preface,  he  at.,  "  a  statuendo  quicquam  pro  sua  sententia  abstinuit, 
consultius  Acadeniiifr  Socraticse  institutam  imitari  ratus,  qutt  post  causas  et  rationes  allatas 
et  quid  in  unaquaque  parte  did  possit  ezpositum,  audentium  judicium  integrum  atque 
liberum  reliquit." 
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''authores  historico  jure  perid,"  his  guides  are  Gentilis  and  Grotius;  but 
apart  from  ancient  writers  and  the  Digest,  he  frequentlj  refers  to  Bodin, 
Conradus  Brunus,  Paschalius,  Besoldus,  Ayala,  Bartolus,  Hotman,  Camden, 
Selden,  Welwood,  and  many  others,  and  mentions  also  the  laws  of  Rhodes, 
the  Siete  Partidas  of  Alfonso  IX.,  and  the  Consolato  del  Mar^.  He  is  not 
however,  a  servile  follower  of  Grotius  :  in  the  first  place,  as  has  been  already 
pointed  out,  he  deals  with  peace  before  war,  emphasising  the  prior  interests 
of  peace ;  and  secondly,  he  attaches  great  importance  to  contemporary  facts 
and  events. 

Deilnitloii  and  Sovreet  of  International  Law. — He  defines  international 
law  as  that  which  controls  the  relationships  between  heads  of  States  or 
sovereign  peoples,  either  in  peace  or  in  war.  The  adoption  of  this  law  is 
due  to  the  force  of  custom  operating  in  conformity  with  reason,  and  it  is  in 
accordance  with  its  principles  and  behests  that  nations  are  distinguished, 
kingdoms  founded,  commerce  established,  and  war  introduced.^  This 
definition  and  the  fundamental  notions  underlying  it  constitute  an  advance 
of  the  greatest  importance.  He  contrasts  with  it  the  Roman  conception 
of  the  JUS  gentium^  and  the  definition  of  Gains.'  Tracing  the  sources,  he 
briefly  refers  to  the  Roman  fecial  law  as  having  been  based  on  the  jus 
mUurale^  then  adds  to  this  two  other  sources — the  law  arising  from  customs, 
and  that  arising  from  consent,  as  evidenced  in  treaties,  pacts,  alliances, 
leagues,  conventions,  etc.' 

In  his  Solutio  quasHonis^  the  later  work  on  the  l^;al  position  of  the 
ambassador  and  his  suite,  he  states  that  the  privileges  of  ambassadors  are 
based  not  on  the  law  of  nature  but  on  the  consent  of  nations — Le.  on  the 
Jus  gentium  vduntarium^  arbitrary  law  built  up  as  occasion  and  circumstance 
demand  (''usu  exigente  et  humanis  necessitatibus  ").^  Natural  law  and 
arbitrary  law  may  agree  or  may  conflict ;  where  there  is  a  conflict,  universal 
abstract  principles  may  have  to  yield  to  narrower  practical  interests. 
Similarly,  Selden,  in  his  Mare  clausum  (1635),  ^^^  ^^  ^^^  Dejure  naiurali 
et  gentium  (1650)  (the  latter  published  in  the  same  year  as  Zouche's  Dejure 
inter  gentes\  distinguishes  between  natural  law  and  voluntary  law ;  the  latter 
he  terms  ^'us  gentium  tnterveniensy  and  also  ius  gentium  secundartum.* 
**  Interveniens  autem  jus  gentium  dicimus  quod  non  ex  communi  pluribus 

'  "Jus  inter  gentes  est,  quod  in  communione  inter  di versos  prindpes,  vel  populos 
penes  quos  est  imperium,  usurpatur.  Quod  scilicet,  moribus  rationi  congruis  inter  gentes 
plerasque  receptum  est,  et  id  in  quod  gentes  singulse  inter  se  consentiunt,  et  observatur 
inter  eas  quibuscum  pax  est  et  inter  eas  quibuscum  bellum  "  (Put  I.  s.  l). 

«  Part  I.  s.  I,  pp.  I,  2. 

*  **  Deinde  pneter  mores  communes  pro  jure  etiam  inter  gentes  habendum  est,  in  quod 
gentes  singuUe  cum  singulis  inter  se  consentiunt,  utpote  per  pacta,  conventiones  et 
fcedera,  cum  communis  reipublicje  sponsio  legem  constituat,  et  populi  universi,  non 
minus  quam  singuli  suo  consensu  obligentur  "  (Part  L  s.  I,  p.  a). 

«C.  i. 

*  This  expression  he  borrowed  rom  Vasquez. 

»9 
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imperio  sed  interveniente  sive  pacto  sive  monim  usu  natum  est,  et  jus 
gentium  secundarium  fere  solet  indigetari."  ^ 

(a)  Intarnatioiial  Ltw  in  Time  of  P6Me.*-~Zouche  first  discusses  certain 
general  questions  (with  numerous  references  to  Aristotle,  Pomponius,  St. 
Augustine) :  whether  it  is  possible  and  desirable  to  be  at  peace  with  every- 
body, for  example  with  barbarians ;  whether  greater  advantages  are  produced 
by  peace  or  war ;  whether  we  ought  to  prefer  an  unjust  peace  to  a  just  war, 
etc  Peace,  defined  as  ordered  concord  (the  '*  ordinata  concordia  "  of  St 
Augustine),  is  the  normal  condition  of  nations,  and  its  interests  predominate. 
It  is  of  two  kinds  :  p<ix  moralis^  between  superiors  and  inferiors,  e.g.  between 
the  head  of  a  family  and  the  other  members ;  pax  dvi/is,  between  equals,  e^. 
between  cities  or  States.  He  admits,  however,  an  inequality  de  facto  between 
the  existing  States,  and  this  condition  points  to  the  urgent  necessity  of  main- 
taining peace,  for  the  purpose  of  general  intercourse,  hospitality,  and,  above 
all,  commerce.  Bodin  had  indicated  a  certain  precedence  amongst  sovereigns ; 
thus,  after  the  Pope  he  placed  the  Emperor,  and  then  the  French  sovereign, 
who  had  recently  defeated  the  claims  of  Spain.' 

Territorial  Sovereignty,  and  State  Polioy.— Does  the  izzt  of  contracting 
an  unequal  treaty  or  accepting  protection  modify  the  status  of  a  prince  or 
State  ?  According  to  Proculus,  Zouche  points  out,  protection  does  not  mean 
dependence,  and  the  liberty  of  the  de  facto  subordinate  State  must  be  re- 
spected. Sylla  is  quoted  to  the  same  effect :  ''  clientes  sunt  sub  patrocinio, 
non  sub  ditione."  The  case  of  Mary  Stuart  suggested  the  question  iHiether  a 
sovereign  on  his  own  territory  had  power  over  another.  For  the  n^ative  he 
points  out  that  Mary  was  a  free  and  independent  princess,  and  could  not  be 
guilty  of  lise-majest^  (''  in  majestatem  peccare  non  posset  "),^  since  she  was 
the  equal  of  Elizabeth ;  for  the  affirmative,  that  there  cannot  be  in  one 
kingdom  two  independent  princes,  and,  besides,  the  equal  may  submit  to 
the  judgment  of  his  equal  either  by  express  or  by  tacit  consent,  or  through 
delictual  obligation.  By  modem  practice  those  who  have  not  supreme 
power  cannot  send  ambassadors;  thus,  Elizabeth  refused  to  receive  an 
ambassador  sent  by  the  Duke  of  Alba,  as  he  was  not  accredited  by  the 
Spanish  sovereign.  The  criterion  of  sovereignty  is  not  merely  the  possession 
of  territory,  but  the  government  of  subjects.  Territory  may  be  acquired 
(i)  by  occupation,  if  it  never  belonged  to  any  one,  (a)  by  prescription,  it 
previously  abandoned,  (3)  by  donation,  (4)  by  succession.  Under  the  last 
head  he  examines  different  modes  of  the  devolution  of  the  Crown.  These 
matters  were  ''  burning  questions "  in  his  time,  in  view  of  the  accession  ot 
William  of  Orange,  and  the  Spanish  Succession. 

'  Mar*  dausuntf  lib.  i.  c.  3. 

*  It  is  not  intended  to  fbUow  here  Zouche*s  order  and  arrangement  of  subject-matter 
but  it  will  be  more  profitable  to  treat  it  under  the  two  heads  of  Peace  and  War. 

*  Di  la  R/pubUqui,  lib.  I.  c.  ix. 
«  Part  II.  ».  2. 
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With  regard  to  sovereignty  over  the  sea,i  Zouche  quotes  Ulpian  and 
Paulus  as  being  mutually  contradictory  in  their  conception  of  occupation, 
and  follows  Grotius  in  admitting  the  right  of  exclusive  jurisdiction  of  a  State 
over  its  territorial  seas.  This  subject  is  not  considered  by  him  to  any  large 
extent,  as  it  had  been  fully  treated  before  by  Grotius,  Selden  and  others. 

If  a  State  inordinately  augments  its  military  or  naval  forces,  and  its 
warhlce  equipment  generally,  such  a  proceeding,  whilst  not  necessarily  im- 
plying a  violation  of  any  specific  law  of  nations,  may  nevertheless  amount  in 
reality  to  a  molestation  of,  or  a  hostile  or  unfriendly  act  to,  a  neighbouring 
State ;  in  which  case  it  is  contended,'  with  Grotius,  that  the  latter  State  has 
the  right  of  intervention.  The  passage  in  Bacon's  Essays '  on  this  point 
may  be  recalled :  "  For  there  is  no  question  but  a  just  fear  of  an  imminent 
danger,  though  there  be  no  blow  given,  is  a  lawful  cause  of  war." 

Each  State  has  the  right  of  self-preservation,  and  therefore  the  right  to 
prevent  such  practices  on  the  part  of  others  as  may  tend  directly  or  indirectly 
to  injure  it.  The  question  is  asked  :^  May  one  prohibit  the  passage  over 
one's  territory  of  troops  of  neutrals  or  forbid  the  commerce  of  their  subjects  ? 
He  answers  that  such  prohibition  may  be  exercised  in  three  cases  :  "  (i)  Si 
cum  armatis  transitus  requiratur  ...  (2)  Juste  negatur  transitus  iis  qui 
hostes  adducunt  .  •  •  (3)  Si  non  a  principe  territorii  petatur  transitus.  ..."  * 
As  to  commerce,  Zouche  accepts  the  rigorous  doctrine  of  his  contemporaries. 
It  may  be  prohibited  if  it  is  calculated  to  debilitate  or  impoverish  the  State 
in  any  way ;  thus  anything  tending  to  weaken  morals  or  religious  faith  may 
be  forbidden,  as  also  the  exportation  of  gold  and  silver. 

If  disputes  should  arise  between  sovereigns  or  between  their  respective 
subjects,  they  may  be  settled  pacifically  by  permanent  judges,  or  by  reference 
to  arbitrators,  or  by  acceptance  of  the  existing  lex  loci^  or  by  following  the 
opinion  of  learned  men.*  He  adds,  moreover,  that  citizens  may  prima  facie 
be  under  the  jurisdiction  of  foreign  courts,  by  reason  of  their  committing  a 
crime  in  a  foreign  country.  These  propositions,  set  forth  at  a  time  when 
nations  were  only  too  ready  to  rush  to  arms,  have  received  high  commenda- 
tion from  later  writers.^ 

Hationality  and  DomicilA.— The  doctrine  of  nationality  was  very  ill- 
defined  and  obscure  in  the  time  of  Zouche.    He  refers  to  the  policy  of 

^  Cf.  the  present  writer's  essay  on  Bynkershoek  in  the  Journal f9     Comparaiwe 
LttgisiaHoHt  August  1908,  pp.  34  #/  s«f . 
«  Part  I.  s,  5. 
'  The  whole  series  published  in  1625. 

*  "  An  iis  quibuscum  est  amicitia  transitus  sit  denegandus  ?  **    (Part  II.  s.  5,  p.  1 12). 

*  Part  II.  s.  5,  p.  1 12. 

*  "Judicium  inter  gentes  est  quo  de  controversiis  inter  ipsas  earumve  snbditos 
Btatuitur,  utpote  (i)  cum  certos  judices  habent;  (2)  cum  in  arbitros  compromittunt, 
(3)  cum  ratione  loci  judicium  subeunt,  (4)  cum  pnidentes  de  iis  censura  ferunt"  (Part  II. 

s.  I,  p.  54). 

^  Ct  for  example,  E.  Cauchy :  Le  Droit  martiimi  international  (Paris,  1862). 
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ancient  Rome,^  where  it  was  a  constitutional  maxim  that  acceptance  of 
foreign  citizenship  by  a  Roman  citizen  operated  ipso  facto  as  a  disfranchise- 
ment of  his  former  rights.'  In  Greece  and  in  other  ancient  States  a  different 
custom  prevailed.  With  reference  to  modem  times,  it  has  in  some  quarters 
been  maintained  that  an  individual  can  enjoy  concurrendy  the  rights  of 
citizenship  of  two  States.  Thus  Heffter  '  says  that  to  be  a  subject  of  several 
States  may  be  tolerated :  *'  Unterthan  mehrerer  Staaten  zugleich  kann  man 
pers6nlich  nur  durch  Duldung  sein."  Though  special  exceptions  may  be 
made  for  urgent  reasons^  the  general  rule  is  now  admitted  that  "a  man 
can  have  only  one  allegiance  ** ;  and  this  law  is  laid  down  by  Zouche  with 
precision  and  clearness.  Referring  to  the  propriety  of  a  decision  in  the 
French  Courts  on  a  question  of  domicile,  he  observes :  *'  Fortassis  vero  id 
respexerunt,  quod  quamvis  incolatus  et  domiciliuro  in  extemo  rq;no  sufficiunt 
ad  constituendum  aliquem  subditum  jurisdictioni  et  pnestandis  muneribus 
obnoxium  non  tamen  sit  satis  ad  constituendum  civem,  ut  eonim  privilegiorum 
dvilium  sit  particeps  quae  in  regno  natis  competunt,  nisi  q>ecialis  ailectio 
supervenerit"  ^  Heflfter  remarks  that  Zouche  goes  too  £ur  in  denying  out- 
right the  possibility  of  more  than  one  allegiance ;  ^  and  also  refers  to  the 
practice  of  various  ancient  States  (though  not  Rome),  and  to  more  recent 
admissions.*  But  modem  views  follow  2^uche's  doctrine.  In  1848,  for 
example,  when  Lord  Brougham  was  desirous  of  naturalising  himself  as  a 
Frenchman,  the  French  Minister  of  Justice,  M.  Cr^nieux,  informed  him 
that  to  do  so  would  necessarily  entail  a  renunciation  of  his  rights  as  a  British 
subject.^ 

Other  kindred  questions  are  discussed  by  Zouche,  in  addition  to  matters 
which  now  belong  to  the  domain  of  private  international  law.  He  dis- 
tinguishes emigration  induced  by  want  or  oppression,  from  the  deliberate 
founding  of  colonies,  by  which,  according  to  Thucydides,  a  new  people  is 
formed  not  subject  to  the  mother-country  but  her  equal.  If  one  sovereign 
is  at  the  head  of  two  different  countries,  does  an  individual  bom  in  one  of 
them  enjoy  full  rights  of  citizenship  in  the  other?  He  reports  an  aflSrmative 
answer  in  the  case  of  Robert  Calvin,  a  Scotch  subject,  and  John  Bingley, 
an  English  subject,  with  regard  to  succession  to  some  property  in  London 
at  the  accession  of  James  of  Scotland  to  the  English  throne.*    May  a  citizen 

>  Part  II.  88.  %  13. 

*  Cf.  Cicero,  Pro  Baibo:  **  Bed  nos  (Rommni)  non  possumos  et  hnjus  esse  dvitatb  et 
ciiuusvis  prseterea.  •  .  ."  (c  la). 

'  Dm  tMrop&isch$  VdlAirrwckt  (Beriin,  1867),  p.  1 14. 

*  Part  II.  8.  2. 

*  *' Jedoch  iat  dies  zu  weit  gegangen.    Alles  hftngt  von  dem  Willen  der  Einxelstaaten 

*  Referring,  or  example,  to  Moser,  vers,  ti,  52,  and  to  GOnther,  ii.  326. 

*  **  La  France  n'admet  paa  de  partage :  pour  devenir  Franqda  il  fitut  cesser  d*6tre 
Anglais.  Si  la  France  vous  adopte  pour  Tun  de  ses  enfants,  vous  n^tes  plus  Lord 
Brougham,  vous  devenez  le  citoyen  Brougham.** 

*  Part  IL  8.  2,  p.  65. 
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renounce  his  allegiance  and  leave  his  country  without  permission?  With 
Cicero  and  Tryphonius,  he  appears  to  hold  the  affirmative,  unless  it  is  to 
avoid  payment  of  debts  or  military  service ;  but,  with  Grotius,  he  says  it 
is  otherwise  in  the  case  of  collective  desertion.^  A  person  having  lived  a 
long  time  in  a  foreign  country  and  established  a  family  there  is  not  to  be 
necessarily  considered  as  having  renounced  his  country  of  origin,  unless 
he  formally  naturalise  himself;  a  decree  of  the  Parliament  of  Paris  is  cited 
to  this  effect.  An  honour  conferred  on  a  subject  by  a  foreign  sovereign 
need  not  of  necessity  be  recognised  in  his  own  country.  With  regard  to 
national  jurisdiction,  Zouche  refers  to  the  important  question  of  extradition. 
He  points  out  that  this  is  not  a  matter  of  established  law,  but  that  special 
treaties  are  often  entered  into  on  the  subject  by  the  States  concerned.' 

Ambauadon  and  Diplomaey* — Respect  and  good  feeling  ought  to  exist 
between  the  heads  of  friendly  States  and  between  the  nations  themselves. 
Courteous  relations  may  be  established  either  by  the  sovereign  in  person 
or  by  means  of  ambassadors  and  envoys,  so  that  the  interests  of  the  re^ 
spective  States  may  be  adjusted  pacifically.  Envoys  charged  with  a  special 
mission  by  virtue  of  the  principle  of  Jus  congressus  she  colloquii  ctviUs  must 
be  persons  of  rank  or  distinction.' 

Before  and  at  the  time  Zouche  wrote,  there  were  really  no  fixed  rules 
as  to  the  rights  of  ambassadors  and  their  suites.  Divers  doctrines  had  been 
advanced.  It  was  contended  by  some  writers  and  publicists  that  ambassadors 
alone  enjoyed  absolute  immunity,  by  others  that  their  suites  must  be  placed 
in  the  same  category,  and  again  by  others  that  under  certain  circumstances 
the  local  jurisdiction  may  be  lawfully  exercised.^  Grotius  insisted  on  the 
principle  of  exterritoriality,  with  its  necessary  implications.  This  legal 
fiction  had  many  adherents,  but  was  not  by  any  means  generally  accepted. 
The  opinion  of  Gentilis  '  was  not  quite  decisive,  but  he  inclined  to  the 
view  that  an  ambassador  is  amenable  to  the  territorial  law,  though  in  the 
special  case  of  conspiracy  he  may  be  sent  back  to  his  sovereign.  This 
procedure  was  adopted  in  the  case  of  Mendoza  (1584).  Soon  after  this  date 
an  anonymous  pamphlet '  was  issued  in  England,  urging  that  an  ambassador 
or  even  his  sovereign,  if  found  guilty  of  conspiring  against  a  foreign  State  on 
the  lattefs  territory,  may  be  put  to  death.  Later,  under  James  I.,  Sir 
Robert  Cotton  denied  total  exemption;  and  similarly  William  Welwood 

■  Grotius,  L  ii.  c.  5,  §  24. 

'  "£t  proinde  in  foederibus  sepe  cantum  est  ut  subditi  delinquentes,  si  petuitur 
remittantur"  (Part  II.  a.  5). 

'  '*  Debitum,  aive  offidutn,  inter  eos  <itubuscum  pax  eat,  est  quod  praestandum  est, 
inter  divenoe  principes,  vel  populos  quibuscum  pax  intercedit,  veluti  jus  congressus, 
legationis,  conventionis,  et  foederis  civilis,  cui  fides  interponitur,  vel  jusjurandum  solenne 
adbibetur  "  (Part  I.  s.  3,  p.  10). 

*  a,  Jommai  of  Comparaitvi  UgtsUUton,  August  1908,  pp.  36,  37. 
»  Dg  UgoHonHms  iidri  tres  (1585). 

*  D*  ligaio  $t  mbaotuto  principt  ptrdudhoms  rto  (1587). 
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held  that  respect  is  due  to  ambassadors  so  long  as  they  respect  the  laws 
of  the  sovereign  to  whom  they  are  accredited. 

Zouche,  following  Grotius,  maintains  that  the  privileges  of  ambassadors 
rest  on  the  consent  of  nations,  that  is,  on  the  jus  gentium  voluntariunu  He 
distinguishes  between  the  various  kinds  of  ambassadors — e^.  reUgious, 
permanent,  extraordinary.  Strictly  speaking,  an  ambassador  is  a  representa- 
tive sent  only  by  a  supreme  Power,  and  not  by  a  colony,  or  province,  or 
municipality.  He  may  take  with  him  his  suite  {famiiia) — ^wtfe,  children, 
servants ;  and  also  auxiliaries  (comiUs).  His  letter  of  credit  is  the  manifest 
of  his  authority.  His  sovereign's  mandate  is  sometimes  open  (afierfum\ 
sometimes  secret  (arcanum).  Certain  honours  due  to  him  in  receptions 
and  audiences,  and  other  rules  of  courtesy,  are  considered  in  detail.^  A 
few  questions  are  raised,  but  not  answered :  e^.  How  £ar  is  an  ambassador 
bound  by  his  instructions?  Does  he  bind  his  sovereign  if  he  acts  contrary 
to  his  mandate,  and  if  so,  to  what  extent?  Is  he  entitled  to  int^ene  in 
private  affairs  concerning  his  countrymen  ?  Is  he  to  be  respected  by  o^ers 
besides  the  sovereign  to  whom  he  is  sent,  €.g.  by  princes  whose  territories 
he  traverses?  Does  security  extend  to  an  exile  sent  as  ambassador  to  his 
own  country  by  a  foreign  prince  ?  As  for  the  last  question,  Gentilis  had 
decided  in  the  negative,  Sir  Edward  Coke  in  the  affirmative.' 

In  case  of  offences  against  an  ambassador,  it  is  pointed  out  that  they 
are  offences  against  the  State  to  which  he  is  sent,  as  well  as  against  the 
State  sending  him. 

As  to  civil  actions,  Zouche  follows  Grotius  in  opposition  to  Gentilis, 
in  denying  liability  of  the  ambassador  and  suite  to  the  local  jurisdiction, 
but  in  any  case  his  house  may  not  be  made  a  place  of  refuge  for  malefiictors, 
as  was  also  the  opinion  of  Paschalius.  In  the  case  of  criminal  offences,  if 
-they  are  not  serious  they  may  be  overlooked,  but  if  grave,  he  admits,  with 
Grotius,  that  the  offending  ambassador  must  be  conducted  back  to  his 
sovereign  with  a  demand  for  his  punishment  or  surrender.'  To  prevent 
imminent  danger  he  may  be  arrested  and  examined.  Should  he,  however, 
be  guilty  of  armed  violence,  he  may  lawfully  be*  put  to  death,  not  under 
pretext  of  trying  or  judging  him,  but  as  a  legitimate  self-defence,  "per 
modum  naturalis  defensionis,  non  per  modum  poense." 

In  Zouche's  special  work  on  the  whole  subject,  his  Solutw  guastumis^ 
published  in  1657  after  the  famous  case  of  Don  Pantaleon  Sa  (1653),  he 
considers  the  conflicting  arguments  and  examples,  ancient  and  modem,  for 
and  against  the  exemption  of  ambassadors  and  their  suites.  He  justifies  the 
condemnation  of  Don  Pantaleon  Sa  ^  on  the  ground  that,  being  in  the  suite  of 

Part  I.  s.  4. 
IbuL 

'* .  •  .  Eum  renittendum  ad  principem  qui  earn  misit  cum  postulate  ut  cum  puniat 
autdedat**  {SoluHo  qttmsiioms,  c  i.)* 

*  Ci^JoMrnai  of  ComparoHvi  Ltgislatht^  Uk,  a/.,  p.  37. 
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his  brother,  the  Portuguese  ambassador,  be  was  not  exempt  from  the  English 
jurisdiction.^  He  refers  to  Henry  IV.,  King  of  France,  who  imprisoned  the 
Spanish  ambassador's  secretary  for  attempting  to  corrupt  a  servant  of  the 
King,  and,  the  ambassador  complaining,  the  King  replied,  ''Where  have 
you  learnt  that  ambassadors  and  their  servants  are  at  liberty  to  plot  against 
the  State  and  dignity  of  the  prince  with  whom  they  reside?"  '  Finally,  four 
reasons  are  stated  why  members  of  the  suite  are  not  independent  of  the  local 
tribunals : '  (i)  they  are  more  of  the  nature  of  the  appurtenances  of  the 
ambassador  (''comites  vero  fiicti  sunt  accessorie  tantum**),  and  do  not 
possess  the  same  qualifications ;  (a)  letters  of  credit  are  not  given  to  them  ; 
(3)  the  ambassador  alone  is  the  representative  of  his  prince,  and  this  fact 
is  the  main  basis  of  immunity  (**  legatus  solus  personam  principis  sustinet, 
quod  est  praecipuum  immunitatis  fundamentum  ") ;  and  lastly  (4)  more  credit 
and  confidence  are  given  to  ambassadors  by  the  sovereigns  to  whom  they  are 
accredited  ("  quod  plus  legatis  quam  comitibus  eorum  ab  eo  quo  admittit 
credi  oporteat")  because  they  are  generally  men  of  approved  reputation, 
few  in  number,  and  easy  to  be  watched  and  prevented  in  any  mischievous 
design. 

A  few  matters  remain  to  be  mentioned  under  the  head  of  peace.  The 
contractual  transactions  of  a  sovereign  carry  with  them  the  same  rights  and 
obligations  as  they  would  in  the  case  of  a  private  citizen.  Agreements  made 
by  a  sovereign  without  any  stipulation  as  to  duration— for  example,  for  the 
delivery  of  towns  or  other  places,  and  sums  of  money — descend  to  his 
successors,  when  they  have  been  concluded  under  considerations  of  public 
utility.^  More  solemn  engagements,  such  as  formal  treaties,  define  clearly 
certain  reciprocal  rights  and  obligations,  and  have  as  an  additional  sanction 
the  oath  of  fidelity,  the  supretna  religio.* 

May  we  conclude  treaties  with  people  of  a  different  religion?*  This 
question  points  to  the  fact  that,  though  the  De  jure  inter  gentes  had  been 
published  two  years  after  the  Peace  of  Westphalia,  it  must  have  been 
written  some  time  before ;  otherwise  he  would  surely  have  taken  cognisance 
of  its  new  provisions  indicating  greater  breadth  of  view  and  toleration.  In 
the  consideration  of  various  other  matters,  it  appears  that  Zouche  does  not 

'  Leibnitz  condemned  the  conduct  of  Cromwell  in  this  case  as  an  infraction  of  the  law 
of  nations  {Dijurt  sHpmmUta  ae  ItgtUumis  prmc^m  Germamtr^  c.  vi.). 

Similarly,  Bynkershoek  sUted  (JDt  foro  kgatorum^  1721,  c  xviii.)that  he  had  found 
very  few  cases  of  such  punishment,  and  that  such  rare  exceptions  ought  not  to  be  held  as 
invalidating  the  general  rule  of  immunity.  (CC  Journal  of  ComtaraHvi  LegialatiaM, 
he.  eit,  pp.  56  et  esq.) 

*  ''Ubinam  gentium  didicistis  legatos  et  eorum  ministros  potestatem  habere 
machinandi  contra  Statnm  et  dignitatem  principis  apud  quem  legationem  obennt?" 
(Sdutio  fumsiionu). 

*  JbuL  c.  xiv. 

«  Part  L  s.  4,  and  Part  IL  s.  4.  *  Part  I.  s.  4. 

*  ''An  fcedus  inire  liceat  cum  iis  qui  alieni  sunt  a  religione?"  (Part  11.  s.  4).  [By 
rel(gio  he  means  the  Christian  religion.] 
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hesitate  to  declare  that  where  the  undertakings  or  im>mi8es  of  a  sovereign 
conflict  with  public  policy  or  national  interest  of  vital  importance,  the  latter 
should  predominate.  For  example :  Is  a  sovereign  who  has  promised  help 
to  another  State  bound  to  furnish  it  should  there  be  afterwards  serious 
difficulties  in  his  way?^  Zouche  adopts  a  stringent  interpretation  of  the 
clause  rebus  sic  stantibus.  In  1585,  Queen  Elizabeth  had  promised  the 
United  Provinces  men  and  money,  but  new  circumstances  having  arisen, 
she  referred  the  matter  to  certain  jurists,  who  declared  that  every  con- 
vention must  be  understood  rebus  sic  stantibus^  and  that  hence  she  was 
relieved  of  her  engagement.  May  we  revoke  privileges  of  commerce  granted 
in  an  agreement  with  foreigners  ? '  Zouche  does  not  admit  that  privileges 
may  be  so  far  exercised  by  foreigners  as  to  inflict  injury  on  our  own  subjects, 
and  that  therefore  in  such  a  case  they  may  be  revoked ;  in  support  of  which 
opinion  he  recalls  a  certain  negotiation  between  Elizabeth  and  the  Hanseatic 
towns.  A  solemn  oath  exacted  through  fear  may  not  on  that  account  be 
repudiated,  though  it  may  be  otherwise  in  the  case  of  an  informal  promise ; 
but  an  oath  taken  under  a  mistaken  notion  of  material  and  relevant  facts,  or 
through  fraudulent  representations,  cannot  be  considered  as  binding.'  It 
one  of  the  parties  to  a  treaty  violates  a  single  condition,  then  the  other 
contracting  party  may  repudiate  the  whole.^ 

{b)  Intematioiial  Law  in  Time  of  War.  Writings  befinre  Zondie.— The 
chapters  of  Zouche's  treatise  which  are  devoted  to  war,  like  those  dealing 
with  peace,  are  more  thorough  and  comprehensive,  more  systematic  and 
authoritative  than  any  of  the  contributions  by  his  English  predecessors. 
The  publication,  indeed,  of  Gentilis'  De  iure  belli  (1589)  marks  an  important 
date  in  the  history  of  international  law,  •  and  Zouche  alone  of  all  the  writers 
in  England  for  a  century  subsequent  to  Gentilis  recognised  fully  the  im- 
portance of  this  work,  and  took  an  account  of  its  doctrines,  many  of  which  are 
accepted  by  him  unhesitatingly.  Soon  after  the  De  jure  belli  there  appeared 
in  England  several  works — translations,  adaptations,  or  more  or  less  original 
contributions :  e.g,  Eliot's  Discourse  of  War  and  Single  Combat ;  and  Instruc- 
tions for  the  IVarreSy  a  translation  from  the  French.  Much  more  considerable 
than  these  is  the  original  work,  published  in  1593  by  Matthew  Sutcliffe: 
TAe  Practice,  Proceedings  and  Latoes  of  Armes,  the  indebtedness  of  which  to 
Gentilis  is  apparent.  He  deals  with  the  various  causes  of  war,  ridicules  the 
idea  of  war  being  illegitimate  when  there  is  a  just  cause  (in  opposition  to 
earlier  objections  on  the  ground  of  its  being  contrary  to  religion),  insists  on 

1  « An  princeps  qui  promisit  auxilta  cum  commode  non  possit,  pnestare  teneator  ? " 
ilbid.), 

s  *<  Ad  commercii  sive  negotiationis  privilegia,de  quibus  cum  exteris  convenit,  revocare 
liccat?"    (/W.). 

'  '^  Si  certum  est  eum  qui  juravit  aliquod  factum  supposuisse  quod  revera  ita  se  non 
habeat  ac  nisi  id  credidisset,  non  fuisae  juraturum,  non  oblig^abit  juramentum  "  (/6m^.}. 

*  "Si  pars  altera  in  fcedere  fefellerit,  potest  altera  discedere"  (Part  II.  s.  5). 

»  Ct  E.  Nys,  op.  at. 
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the  right  of  sovereigns  to  prevent  the  large  increase  of  forces  by  their  neigh- 
bours, denounces  the  Spanish  encroachments,  points  approvingly  to  the 
action  of  Louis  XL,  Lorenzo  de'  Medici  preserving  the  balance  of  Italian 
States,  and  Elizabeth's  policy  with  regard  to  the  Low  Countries,  holds  that 
declaration  of  war  is  not  necessary  when  one  is  attacked  (as  in  the  case  of 
the  war  with  Phillip  IL),  and  emphasises  that  in  the  sacking  of  towns  mercy 
must  be  shown  to  women,  children,  the  old  and  feeble.  Questions  relating 
to  prisoners  and  prizes  are  also  considered.  The  aim  and  nature  of  war 
are  thus  summarised :  "Those  warres  are  just  and  lawful  which  are  made  by 
the  souveraigne  magistrate,  for  lawful  and  just  causes,  being  both  orderly 
denounced  in  cases  requisite  and  moderately  prosecuted,  to  the  end  that 
justice  may  be  done  and  an  assured  peace  obteined."  Some  ten  years  later 
Wi\!^m  Fulhecke  issued  TAePandectes  of  fAe  Imw  of  JVdtions  .  .  .  (1602),  of 
which  the  iseventh  chapter  treats  of  war,  based  on  the  authority  of  Gentilis 
and  Ayala.  A  solemn  declaration  is  demanded,  and  prisoners  are  not  to  be 
put  to  death.  Similarly,  Richard  Bernard,  writing  in  1629,  urges  moderation 
and  mercy,  and  affirms  the  legitimacy  of  war,  allows  right  of  conquest  and 
right  of  booty,  and  like  Gentilis  and  Sutcliffe,  admits  the  right  of  intervention 
with  a  view  to  self-preservation. 

Zouidie  on  the  Law  of  Hationf  in  time  of  War.— Though  Zouche 
exhibits  a  greater  grasp  and  breadth  of  treatment,  his  kinship  to  these  earlier 
writers  is  obvious.  He  defines  war  as  a  struggle  undertaken  by  the  sovereign 
power  for  a  justcause.^  As  a  rule  a  formal  declaration  is  necessary. 
Under  such  circumstances  it  would  be  bellum  solenne^  in  contradistinction 
to  bellum  minus  solenne — private  war,  as  £amily  against  family,  admitted  by 
the  ancients,'  or  as  in  the  case  of  reprisals.  Measures  of  reprisal  are  not 
permissible  in  private  law,  as  it  is  contrary  to  natural  equity  to  inflict 
an  injury  on  one  person  on  account  of  the  liability  of  another.  But  it  is 
otherwise  in  the  law  of  nations ;  in  which  case  each  individual  is  considered 
as  forming  a  constituent  part  of  the  State,  and  therefore  liable  for  its 
default* 

It  is  the  duty  of  States  to  try  by  every  means  to  obtain  satisfaction  before 
resorting  to  warlike  measures. 

Declaration,  however,  may  be  legitimately  dispensed  with  in  certain 
cases  :  (i)  when  a  war  is  begun  for  purposes  of  necessary  self-defence  ;  (2) 
against  those  who  are  already  considered  as  enemies  {hastes)',  (3)  against 

***...  Justa  contentio  quse  scilicet  authoritate  leg^tima  et  ex  lusta  causa  movetur." 
(Part  I.  s.  6).     Ct  the  statement  of  Suarez. 

'  ijfipoKiiiflt^  Uterally  '*  seizure  of  men "  (XcLfipdt^^f  X^ipopuu) :  an  Athenian  law, 
which,  in  case  a  citizen's  murder  abroad  remained  unpunished,  authorised  the 
seizure   of  three  citizens  of  the  offending  State.    (Cf.  Lex  ap.   Dem.   647,    24    seq, : 

1232.4). 

'  "Jure  tamen  gentium  introductum  apparet,  ut  pro  eo  quod  prsestare  debet  civilis 
sodetas,  aut  ejus  caput,  aire  per  se  primo  sive  quod  alieno  debito  jus  non  reddendo,  se 
obstrinxerint,  obligata  sint  t>ona  omnium  subditorum ''  (Part  IL  s.  6). 
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rebels  or  traitors  to  whom  the  law  of  nations  does  not  api^y ;  and  (4)  when 
embassadors  are  sent  to  demand  satisfaction,  and  do  not  obtain  iO 

He  examines  the  different  kinds  of  military  power  in  war,  and  distinguishes 
classes  of  enemies :  "  Status  inter  eos  quibuscum  bellum  est,  est  conditio 
inter  ipsos  quae  ad  imperium  militare  refertur,  quod  est  dominaticmts, 
praepotentise,  et  patrocinil  militaris,  vel  conditio  cum  aliis  ex  qua  alii 
inimid,  alii  hostes  habentur/'^  Thus,  military  power  is  of  three  kinds: 
domination  acquired  by  force  of  arms ;  prtBpotentia^  authority  of  conqueror 
over  the  conquered;  patrocimum^  military  rights  of  the  sovereign  as  to 
vassals.  As  to  enemies,  they  may  be  inimid^  adversarO^  hastes^  e.g.  brigands, 
rebels,  traitors,  pirates  ("quos  offendere  et  perdere  omnino  licet"),  and 
iusti  hostes  ("quibus  omnia  belli  jura  debentur").  A  few  relative  questions 
are  next  raised : '  Can  we  consider  as  enemies  those  who  violate  natural 
law,  or  the  law  of  nations,  those  of  another  religion  [meaning  probably 
those  not  of  the  Christian  religion],  subjects  of  a  friendly  State  living  in 
enemy  territory?  Is  an  enemy  subject  living  in  neutral  territory  to  be 
considered  enemy  or  neutral  ?  Zouche  gives  many  conflicting  examples  and 
opinions,  but  his  own  conclusion  does  not  clearly  iq>pear. 

Property  may  be  acquired  in  two  ways :  acquisitw  particularts^  by 
individuals ;  (uquisitio  umoersaiis^  by  the  State,  when  territories  are  invaded 
or  surrendered.  Are  those  things  which  are  taken  by  the  enemy  and  carried 
off  to  neutral  territory  to  be  restored  to  the  original  owners  ?  He  inclines 
to  the  affirmative,  and  mentions  a  case  in  support :  thus,  when  Spanish 
ships  were  captured  by  the  Dutch  and  carried  to  an  EngUsh  port,  the 
Court  of  Admiralty  ordered  their  restitution.  Does  a  thing  taken  from  the 
enemy  become  the  property  of  the  captors  before  it  is  carried  by  them  to 
a  safe  place  ?  Can  a  thing  be  considered  as  captured  when  it  can  no  longer 
escape  from  its  pursuers?  Zouche  defines  postlitmmum  in  the  toms  of 
Paulus  :  " .  .  .  Jus  amissse  rei  recipiendae  ab  extraneo  et  in  statum  pristinum 
restituendae  .  .  .  ,"  and  the  different  rules  laid  down  are  taken  substantially 
from  the  Roman  jurisprudence.  May  we  plunder  the  property  of  those 
whose  f(Mts  and  fields  are  occupied  by  the  enemy?  Yes,  in  the  case  of 
property  previously  belonging  to  the  enemies  themselves,  or  afterwards 
lawfully  acquired  by  them.^ 

A  large  number  of  questions  are  suggested  relating  to  military  discipline 
and  to  the  organisation  of  military  justice.    Many  of  these  matters  had 

'  ". .  .(i)  Cum  susaphnr  bellum  ex  causa  necessarue  detentionis,  (2)  cum  his  bellnm 
infertur,  qui  jam  hostes  habentur,  (3)  cum  contra  rebeiles  et  defisctores  anna  snmuntnr, 
quia  cum  illis  jus  gentium  non  observatur  .  .  .  (4)  .  .  ,  cum  legatis  res  repetentibus 
ee  nee  redditc  sunt,  nee  sit  aliter  satisfutum  "  (Part  II.  s.  10). 

M.  SceUe  observes  somewhat  sarcastically  on  this  statement  and  in  reference  to 
British  practice  :  "  On  sait  que  les  jurisconsultes  anglais  ont  toojours  admis  que  parfois 
la  declaration  peut  Mre  omise,  et  que  la  pratique  anglaise  en  a  souvent  sur  ce  point 
pris  k  son  aise  avec  le  droit  des  gens''  (C^.  tit  p.  313). 

«  Part  1.  s.  7.  •  Part  IL  s.  7.  *  Part  II.  s.  8. 
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been  more  or  less  r^[ulated  in  England  from  early  times,  rules  for  each 
war  having  been  drawn  up  by  the  king  or  by  the  commander-in-chief. 
Thus,  regulations  and  ordinances  were  issued  by  John,  Richard  I., 
Richard  II.,  Henry  V.  (the  latter  of  whom  ordered  the  protection  of  women 
and  children,  priests  and  sacred  objects,  and  men  at  the  plough) ;  further 
regulations  were  made  by  Henry  VII.,  Henry  VIII.,  and  Elizabeth ;  and 
in  the  Civil  War  rules  were  drawn  up  for  the  Royal  forces  by  the  Duke  of 
Northumberland  (1640),  and  the  Laws  and  Ordinances  of  War  (1643), 
by  Essex,  or  the  Parliamentary  forces.  Zouche,  following  this  tradition, 
discusses  divers  matters  arising  in  the  conduct  of  warfare,  and  various 
reciprocal  obligations  of  the  belligerents.  He  deals  with  the  cmgressus 
mUitaru^  when  sovereigns  or  commanders  come  to  a  conference  or  single 
combat;  military  envoys;  ambassadors  extraordinary  to  negotiate  truces 
and  conditions  of  peace.  Military  arrangements  between  the  respective 
heads  relate  to  (i)  free  access  (de  commeatu)^  (a)  truces  {de  inducUs\  (3) 
exchange  and  ransom  of  prisoners  (fU  captiois  permutandis  et  rtdimendis\ 
(4)  surrender  of  places  {de  condiHomlms  its  qui  loca  obsessa  dedunt).  Military 
treaties  are  concluded  by  the  sovereign  power  when  armistices  and  final 
peace  are  concerned.  Do  treaties  of  peace  concluded  by  generals  bind 
the  sovereign  or  State  ?  Zouche  refers  to  the  msistence  of  the  Roman 
Senate  as  to  the  necessity  of  its  sanction.  But  when  the  sovereign  power 
has  had  cognisance  of  such  treaty  and  has  acquiesced,  ratification  is  to 
be  presumed  where  such  circumstances  exist  as  imply  concurrence  with  the 
conditions;  though  mere  silence  in  itself  does  not  warrant  this  inference.^ 
If  an  engagement  entered  into  by  a  general  is  repudiated  by  the  sovereign, 
ought  the  other  party  to  be  restored  to  its  status  quo  ante  ? 

Then  follow  some  questions  relating  to  hostages :  Can  they  be  restored 
after  the  death  of  the  one  for  whom  they  had  been  given  ?  Can  fugitive 
hostages  be  received  by  those  who  had  given  them?'  To  the  latter 
question  Gentilis  and  Grotius  gave  a  negative  reply  which,  Zouche  points 
out,  is  in  conformity  with  the  contention  of  Edward  III.  of  England. 
May  we  put  to  death  hostages  for  an  offence  of  the  one  who  has  given 
them  ?  Gentilis  says  yes,  Grotius  no,  but  Zouche  does  not  decide.  Does 
the  lex  talionis  exist  between  enemies  ?  Gentilis  seems  to  defend  it,  and 
Grotius  is  against  it.  To  kill  prisoners  taken  by  us  when  we  have  no 
means  of  securely  maintaining  them  in  our  power  is  condemned  by  Gentilis 
Illegitimate  practices  are  pointed  out — though  rather  suggested  in  the  form 
of  questions — e.g,^  treatment  of  prisoners,  women  and  children,  women  who 
take  up  arms,  profanation  of  sacred  places,  use  of  guile,  lying,  or  ambush 

>  Part  11.  s.  9. 

*  **  Gentilis  vero  et  Grotius  smbo  condudunt  dvitatem  qu«  dedit  obsidem  recipere 
et  retinere  non  debere,  non  magis  qusm  recipere  rem  dstam  pignori  dtra  furti  crimen ; 
et  proinde  Edvardos  tertios  Rex  Anglie  uste  accusabat  quod  contra  jus  obsidem 
fogieotem  recepisset**  (Part  II.  s.  9). 
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in  military  conferences,  poison,  assassination,  refusal  of  burial  to  enemies, 
ill-treatment  of  envoys  and  of  those  who  surrender,  and  various  other 
practices  of  a  like  nature. 

Maritime  Law  and  Haval  War.— English  writings  on  maritime  law 
before  Zouche  are  not  of  great  consequence.  The  rules  of  the  Consolato 
del  Marty  embodying  customs  many  of  which  date  from  very  early  times, 
for  a  long  time  regulated  the  law  as  to  prizes  in  England,  as  in  many 
other  States.  Edward  III.,  Richard  II.,  and  Henry  VII.  largely  prohibited 
the  importation  of  goods  except  on  English  vessels;  Elizabeth  excluded 
foreign  boats  from  the  fisheries  in  the  adjacent  seas,  and  also  from  the 
coasting-trade.  In  the  sixteenth  century  England  energetically  opposed 
the  rule  "robe  d'ennemi  confisque  celle  d'ami,"  which  France  claimed 
to  have  established.  In  the  middle  of  the  next  century,  imporUnt  legis- 
lative measures  were  passed — e^,  the  Long  Parliament  prohibited  (1650) 
foreign  vessels  from  trading  with  the  American  colonies,  except  by  special 
licence ;  and  in  the  following  year  Cromwell  passed  the  Act  of  Navigation, 

William  Welwood's  Abridgement  of  all  Sea-lawes  (1613)  touches  oo 
the  jurisdiction  of  the  judges  of  the  High  Court  of  Admiralty,  and  on  the 
controversy  as  to  fishing.  He  maintains  that  there  is  not  necessarily  a 
Universal  liberty  to  fish  in  any  sea  whatever,  and  protests  against  Grotius* 
confusing  liberty  of  navigation  with  liberty  of  fishing.  Gentilis,  in  his 
Advocatio  Hispanica  (1613),  deals  with  the  various  disputes  which  had 
arisen  between  England  and  Spain  and  other  Powers,  and  considers  certain 
matters  relating  to  contraband,  prizes,  and  pirates. 

The  little  that  Zouche  has  to  say  on  the  law  of  naval  war  is  con- 
cerned with  the  requisition  of  foreign  vessels,  maritime  captures,  and  right 
of  visit.  He  maintains  that  requisition  for  war  of  foreign  vessels  touching 
our  ports  may  be  quite  legitimate.^  Is  it  permissible  to  confiscate  neutral 
property  on  an  enemy  vessel?  In  the  time  of  Zouche  the  prevailing 
maxim  was  that  if  the  vessel  could  be  legally  confiscated,  then  its  cargo 
could  also  be  seized.^  In  the  opinion  of  Grotius  this  is  only  a  presumption 
as  to  the  enemy  character  of  the  cargo,  and  could  be  rebutted  by  evidence 
to  the  contrary.  With  regard  to  enemy  goods  on  a  neutral  vessel,  Zouche 
states  that  the  English  Court  of  Admiralty  had  decided  that  they  may 
be  lawfiilly  captured.  Right  of  visit  is  regarded  by  him  from  the  point 
of  view  of  a  maritime  ceremonial,  which  depends  on  the  mutual  agree- 
ment or  comity  of  nations.  A  merchant-vessel  which  fails  to  salute  a 
foreign  man-of-war  cannot  merely  on  that  account  be  taken  as  a  lawful 
prize.  A  vessel  is  considered  captured  if  it  is  brought  to  the  captor's 
port,  or  to  a  station  where  his  fleet  lies,  intra  prcesidia^  in  such  a  way 
that  possibility  of  recapture  is  minimised;'  but  to  make  the  rule  more 

>  Part  II.  s.  5. 

*  '* .  .  .  Si  navis  sit  obnoxia,  bona  etiam  obnoxia  haberi "  (Part  II.  s.  8). 

*  "  Placuit  vero  gentibus  ut  rem  cepisse  is  intelligatur  quia  ita  detineC  ut  recuperandi 
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precise,  safe  detention  during  twenty-four  hours,  as  Grotius   stated,  was 
recognised  by  European  nations  as  the  criterion.^ 

Hentrali^i  Contrabaiid,  eta— Little  is  said  by  Zouche  about  the  rights 
and  duties  of  neutrals  and  the  correlative  rights  and  obligations  of  belligerents. 
He  uses  the  terms  amicus  and  amicUia  instead  of  the  more  expressive  neutral 
and  neutrality^  which  had  already  been  used  before  him,  though  by  no  means 
generally.'  Is  it  permissible  to  pursue  an  enemy  on  neutral  territory  ?  He 
inclines  to  the  opinion  that  an  enemy,  by  the  law  of  nations,  may  be 
pursued  everywhere.*  May  we  carry  over  neutral  territory  a  prisoner 
captured  on  enemy  territory  ?  Hb  opinion  appears  to  be  in  the  negative, 
provided  he  has  not  yet  been  carried  intra  prasidia.^  He  recalls  an 
instance  in  the  war  between  Geneva  and  Milan ;  the  latter  caused  prisoners 
to  pass  over  the  territory  of  Bologna;  and  John  of  Immola,  a  celebrated 
jurist,  having  been  consulted  by  the  pontifical  legate,  decided  that  it  was 
an  infraction  of  the  law  of  nations. 

The  subject  of  contraband*  has  been  one  of  the  most  disputed  questions 
in  the  whole  range  of  international  law,  from  the  earliest  to  the  most 
recent  times.  In  the  time  of  Zouche,  usage  and  practice  were  changeable 
and  capricious,  and  adopted  by  each  State  as  it  thought  fit  and  convenient 
in  view  of  its  own  interests.  It  was  only  after  his  time  that  a  distinct 
international  effort  was  made — e.g.  in  the  Treaty  of  the  Pyrenees  (1659) 
and  in  the  Treaty  of  Utrecht  (17 13),  to  indicate  more  clearly  the  nature 
of  contraband  goods,  and  to  enumerate  certain  specific  articles.  Zouche 
fellows  Grotius'  view  that  only  such  things  ought  to  be  considered  contra- 
band as  directly  serve  for  war,  or  can  be  so  utilised — i.g.  arms,  money, 
provisions.  He  admits  that  this  is  a  logical  inference  from  the  fact  that 
the  institution  of  contraband  is  a  penal  measure.  But  he  goes  further 
than  Grotius  and  Bynkershoek  in  regarding  also  as  contraband,  in  certain 
cases,  those  things  of  which  admittedly  contraband  goods  can  be  made, 
€.g,  iron  (for  arms),  wood  (for  ships),  etc.  In  this  respect,  he  takes  into 
account  the  nature  of  the  surrounding  circumstances  in  each  particular 
case,  and  urgent  national  necessity.*  Sometimes,  indeed,  the  more  stringent 
measures  will  be  necessary  to  prevent  fraud.    He  is  no  doubt  guided  in 

spem  probabilem  alter  amiaerit ;  ut,  com  res  mobiles  intra  fines,  id  est,  intra  pnesidia 
perducte  fuerint"  (Part  IL  a.  8). 

'  ^Sed  recentiori  Jure  gentium  inter  Europnos,  inquit  Grotius,  introductum  videtur, 
nt  talia  capta  censeantur,  ubi  per  horas  viginti  quatuor  in  potestate  hostium  fuerint  " 
(Ibid.). 

*  Cl  Journal  of  CopMparuAvt  Ltgialah'oH^  he  at,  pp.  42  ssq, 

'  "  Hoads  qui  est  ubique  secundum  jus  gentium  impeti  potest  **  (Part  II.  s.  9). 

*  ** .  .  .  Alibi  captua,  nondum  intra  pr«sidia  deductus,  in  alieno  territorio  detineri, 
vel  coerceri  noa  debet"  (Part  II.  s.  9). 

*  Cf .  Journal  of  Comfaratwt  Legislation,  he,  at  pp.  44  Jif . 

*  **  Ubi  est  eadem  ratio  prohibitionis,  materie  et  specie!,  item  ius  in  ntraque 
cenaendum  est"  (Part  II.  s.  8). 
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this  attitude  by  the  provisions  of  the  Roman  law,  e.g,  the  senatus  comultum 
Macedonianum^  whidi  prohibited  not  only  loans  of  money  to  a  minor,  but 
also  those  things  for  which  money  could  be  procured,  ''cum  contractus 
fraudem  sapit" 

Again,  are  accessories  of  prohibited  articles,  €,g,  sheaths  for  swords,  to 
be  themselves  prohibited  ?  Many  ancient  examples  are  cited,  but  no  OfMnion 
is  expressed  Similarly,  no  solution  is  given  to  the  further  problems  sug- 
gested :  May  we  intercept  those  things  returning  from  the  enemy,  as  wcdn 
as  those  going  to  him?  Is  tobacco  to  be  considered  as  contraband  [on  the 
supposition  that  it  may  be  used  for  preserving  provisions  I]  ?  Finally,  v^iat 
is  the  position  in  the  case  of  a  mixture  of  contraband  goods  and  lawful 
goods  found  on  a  vessel  ?  Zouche  insists,  and  quotes  an  ancient  author  ^ 
in  support,  that  it  is  essential  to  discriminate  between  the  case  where  both 
kinds  of  goods  belong  to  the  same  owner,  and  the  case  where  they  bdong 
to  different  owners.  In  the  event  of  the  former,  both  may  be  lawfully 
confiscated, — at  least  if  the  owner  was  aware  of  the  fraudulent  shipment 
There  is  no  reference  in  Zouche's  work  to  English  contemporary  practice, 
but  it  appears  that  the  earlier  custom  of  the  Admiralty  Courts  was  Co 
condemn  both  ship  and  cargo  irrespective  of  ownership;  afterwards  the 
rule  was  relaxed,  so  that  confiscation  applied  to  the  vessel  and  the  innocent 
portion  of  the  cargo  only  when  they  were  the  property  of  the  owners  of 
the  contraband,  or  where  there  was  fraudulent  conduct^ 

Talue  of  Zoaohe's  Work.— The  substance  of  Zouche's  work  on  inter- 
national law  has  now  been  considered,  his  doctrines  have  been  briefly  set 
forth,  and  his  relationship  to  his  predecessors  and  contemporaries  has  been 
indicated.  His  wide  learning,  and  great  ability— judicial  as  well  as  literary — 
were  recognised  in  his  own  time ;  and  his  opinions,  both  in  his  lifetime  and 
after  his  death,  were  regarded  as  possessing  high  authority.  His  v^satility 
was  remarkable.  As  M.  Rivier  '  remarks  :  ''  Er  war  beriihmt  als  scharfer, 
gelehrter,  vielseitiger  Jurist,  *  living  Pandect  of  the  Law,'  Civilist,  Canonist, 
Feudist,  Publicist,  auch  als  Dichter;  vorziiglich  bedeutend  ist  er  aber  als 
einer  von  den  Begriindern  der  Wissenschaft  des  Volkerrechts."  His  fame 
spread  on  the  Continent,  several  editions  of  his  work  were  reprinted,  and 
translations  were  made.^ 

*  Petrinus  BeUus,  D4  rt  mOUmn, 

'  Ct.  Robinson's  Admiralty  Rtports,   voL   iii.  p.  321,  note  (a),  (cited  by  Wheatoa 
Hisiary  oftht  Law  of  Nations^  p.  134). 

'  In  F.  von  Holtzendorff :  Hondbuck  tUs  VdlkimchU  (Berlin,  1885),  vol.  i.  p.  417. 

*  His  Dejurt  inUr  gtnUa,  Oxford,  1650;  Leyden,  1651 ;  The  Hague,  1659;  Mayence 
1661;  last  Latin  edition,  1759. 

A  German  translation,  or  rather  adaptation  in  which  Zouche's  name  is  not  mentioned, 
was  published  by  Gottfried  Vogel,  Frankfort,  1666,  under  the  titie  of  Ai(fff9fm$iss 
VdUk^mckt,  wu  auch  €Ulgemiinn  Urtlml  und  Ansprftehg  aUtr  VMtr, 

His  other  important  work,  dealing  with  the  legal  position  of  ambassadors,  and  forming 
a  supplement  to  and  expansion  of  his  treatment  of  the  same  subject  in  the  earlier  work 
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Varying  estimates  of  his  work,  however,  have  been  made  in  more 
modem  times.  Wheaton,^  for  example,  regards  the  Dejure  inter  gentes  as  a 
mere  abridgment  of  Grotius,  with  illustrations  for  the  most  part  drawn  from 
Roman  law  and  Roman  history,  and  asserts  that  its  title  to  fame  rests  merely 
on  the  happy  terminological  innovation — "jus  inter  gentes."  On  the  other 
hand,  M.  Rivier,  as  above,  terms  him  one  of  the  founders  of  the  science  of 
international  law;  Kaltenbom^  speaks  of  his  principal  book  as  the  first 
real  treatise  on  international  law ;  Ompteda '  uses  similar  expressions,  and 
holds  that  Zouche  occupies  an  important  place  in  the  history  of  the  law  of 
nations.  The  true  estimate  is  nearer  to  the  latter  than  to  that  of  Wheaton, 
who  cannot,  surely,  have  read  the  work  he  so  unjustifiably  disparages. 

It  is  true  that  Zouche  is  more  of  a  systematiser  of  doctrines  than  an 
innovator ;  but  then  the  same  remark  largely  applies  to  such  a  great  writer 
as  Grotius.  Indeed,  it  would  have  been  impossible  then  to  be  otherwise, 
considering  the  epoch  in  which  he  wrote,  the  nature  of  contemporary  events, 
the  unsettled  relationship  between  States,  the  clash  of  international  politics, 
the  conflict  of  religions — in  a  word,  the  rapidly  changing  character  of  the  age. 
To  write  abstract,  theoretically  complete,  and,  as  it  were,  final  treatises — 
seemingly  adapted  more  for  a  Utopia  than  for  an  imperfect  world — is  to  do 
much  towards  instigating  nations  to  discredit  the  whole  fabric  of  international 
law ;  and  Zouche  was  far  too  wise  to  attempt  such  a  task. 

The  more  certain  subject-matter  of  the  law  of  nations  he  arranged 
consistently  and  logically,  and  set  forth  in  a  style  marked  by  precision  and 
conciseness.  The  more  doubtful  matter  he  incorporated  in  its  proper  place, 
but  in  the  form  of  questions,  many  of  which  he  leaves  unsolved,  and  many, 
if  not  receiving  a  categorical  answer,  are  impliedly  answered— even  then 
only  tentatively — by  means  of  examples  and  analogies.  He  does  not  attempt 
profound  analysis,  and  carefully  avoids  metaphysical  disquisitions;  he  is 
content  to  be  guided  by  practical  common  sense  and  the  necessity  of  time 
and  place. 

is  the  SohtHo  quarshonts  .  .  .  ,  first  published  at  Oxiord,  1657;  Cologne,  1662;  Berlin 
1669  (with  notes  by  Hennelius). 

A  German  translation  was  issued  at  Jena,  17 17,  by  J.  J.  Lehmann,  under  the  title  ot 
Eitus  vormkmm  ingHschin  JurteonsuUi  Gtdanktn  von  dtm  TrakUmenl  tims  Mimsters ; 
an  English  translation  by  D.  J.,  London,  1717 ;  and  another  in  the  same  year  by  an 
unknown  translator,  giving  the  Latin  text  also. 

(The  latter  three  translations  were  published  in  connection  with  the  affair  of 
Gyllenburg,  the  Swedish  ambassador.) 

*  Op,  cit,  p.  loi. 

*  Kritik  dn  Vdlkirnchts  (1847)  :  "^^  «rste  eigentliche  Lehrbuch  des  Volkerrechts." 

*  "Dieses  ist  als  das  erste  Lehrbuch  des  gesammten  Volkerrechts  anzusehen,  und 
verdienet  daher  vorzQgliche  Aufmerksamkeit  .  .  .  Solchemnach  kann  man  sagen  dass 
2^uchdus  der  erste  ist,  der  das  Volkerrecht  in  aeinem  ganzen  theoretischen  sowohl 
als  practischen  Umfange  erkannt  und  abgezeichnet  hat,  und  daher  in  diescr  Wissenschaft 
eine  wichtige  Stelle  einnimmt**  (Litttratur  dis  Vdlkerrtdtts,  Regensburg,  1785,  pp.  252, 
253). 
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His  manner  is  charactensed  by  modesty  and  reserve,  being  a  marked 
contrast  to  the  vigorous  self-assertiveness  and  dogmatic  insistence  of 
Bynkershoek.  The  work  of  Zouche  is  of  comparatively  modest  compass ;  it 
does  not  perhaps  occupy  as  high  a  position  in  the  evolution  of  international 
law  as  the  treatise  of  Grotius;  but  the  English  writer  made  a  distinct 
advance  on  his  predecessor  in  many  respects — e^,  the  use  of  the  expressive 
"jus  inter  gentes,"  and  its  underlying  conception,  the  recognition  of  the 
supremacy  of  conventional  law  over  "natural,''  the  use  of  recent  examples 
of  custom  and  practice,  the  constant  implication  of  the  relativity  of  legal 
development  to  political  evolution.  Zouche  is  the  greatest  of  the  earlier 
English  school  of  international  jurists  and  publicists ;  and  the  subsequent 
traditions  of  this  school  of  writers — not  to  mention  many  Continental  writers 
of  the  positive  school— owe  much  to  his  influence  and  example. 
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Professor  R.  W.  Lee  delivered  an  introductory  lecture  on  "  The  Roman- 
Dutch  Law  in  the  Law  Reports,"  in  the  lecture  theatre  at  University  College, 
London,  on  October  8. 

The  Hon.  Sir  Richard  Solomon,  Agent-General  for  the  Transvaal,  who 
presided,  said  that  the  South  African  colonies  which  admitted  the  Roman- 
Dutch  law  system  as  their  own  would,  he  hoped,  at  no  distant  date,  be 
unified  or  federated  into  one  great  South  African  Commonwealth,  and 
whatever  form  that  union  took,  he  was  confident  of  this — ^that  the  Roman- 
Dutch  law  would  always  remain  the  common  law  of  South  Africa.  He 
considered,  therefore,  that  at  our  great  seats  of  learning  some  provision 
should  be  made  for  the  teaching  of  that  portion  of  the  law  which  was 
the  common  law  of  an  important  portion  of  the  British  Empire.  South 
Africa  had  its  own  university,  which  prepared  men  for  call  to  the  Bar  and 
for  practice  as  solicitors,  but  still  there  was  an  ever-increasing  number  of 
men  coming  from  South  Africa  to  prosecute  their  legal  studies  at  the 
English  Universities.  Marriages  between  English  families  and  South  African 
families  were  frequent,  and  the  incidents  and  legal  consequences  of  marriage 
were  determined  by  the  domicil  of  the  husband,  and  in  most  of  those 
marriages  that  domicil  was  South  Africa.  The  great  banking  institutions 
and  a  number  of  commercial  houses  had  their  head  offices  here;  the 
carrying  trade  between  Great  Britain  and  South  Afiica  was  in  the  hands 
of  companies  domiciled  in  this  country,  and  the  great  gold  industry  of 
the  Transvaal  was  controlled  from  London.  It  followed,  therefore,  that 
there  were  transactions  every  day  in  which  the  people  of  this  country  were 
enormously  interested— transactions  giving  rise  to  obligations  and  rights 
which  must  be  determined  by  the  law  of  South  Africa,  and  on  which 
lawyers  in  this  country  were  consulted.  He  submitted  that,  in  order 
to  advise  upon  these  transactions,  a  knowledge  of  the  principles  of 
Roman-Dutch  law,  which  applied  to  such  matters  as  marriage  and  its  legal 
consequences,  the  intestate  succession  to  property,  the  construction  of  wills, 
the  rights  of  legatees,  fidei  commissum^  usufruct,  and  the  transfer  and  hypo- 
thecation of  real  property,  should  be  thoroughly  understood  by  lawyers 
in  this  country. 

Professor  Lee  then  delivered  his  Lecture,  which  was  as  follows : — 

Ooauuif  Jurii. — If  the  student  or  teacher  of  English  law,  if  the  busy 
practitioner,  ever  finds  time  to  divert  his  thoughts  firom  the  tiresome  necessity 
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of  being  examined  and  examining,  or  from  the  absorbing  consideration  how 
best  to  impress  his  personality  on  a  solicitor  or  to  strike  the  strings  of 
emotion  in  the  hearts  of  a  common  jury,  he  may  well  be  aghast  to 
contemplate  the  enormity  of  the  material  with  which  he  aspires  to  be  or  is 
deemed  to  be  conversant.  There  is  the  whole  statute  law  for  his  study — not 
too  easy  a  thing  to  handle,  in  spite  of  revising  and  consolidating  Acts.  There 
is  the  endless  flood  of  reported  cases,  still  swollen  from  day  to  day  by  the 
inexorable  volubility  of  judicial  l^islation.  There  are  text-books,  in  which 
gifted  authors  set  themselves  to  rationalise  the  irrational  or  to  reconcile 
the  irreconcileable,  making  light  shine  in  a  darkness  which  knows  it  not 
Lastly,  there  is  the  small  class  of  books  of  authority — a  department  of 
our  law  which  counts  for  very  little  in  an  age  when  a  lawyer  may  well 
live  his  life  through  without  Uking  Coke's  Institutes  off  the  shelf,  and 
even  Blackstone^ — "Inclytum  quondam  nomen,  nunc  tantum  auditur," 
**  Truly  the  law  is  a  thing  without  depth  to  those  that  plunge  into  it" 
But  enormous  as  all  this  material  is,  and  hard  as  it  is  to  find  a  way  through 
such  a  labyrinth,  I  cannot  say  that  ope  who  professes  allegiance  to  the 
Roman-Dutch  law  is  more  happily  situated.  Suppose  an  ambitious  young 
man  in  one  of  the  Roman-Dutch  Colonies  (for  so  for  convenience  we  may 
describe  those  dependencies  of  the  Crown  in  which  this  system  prevails) — 
suppose  a  young  student  in  the  Colony  of  the  Cape  of  Good  Hope,  for 
instance — ^anxious,  not  merely  to  acquire  a  tradesman's  knowledge  of  the 
practice  of  the  Courts,  but  to  become  learned  in  the  law  by  which  he  is 
to  earn  his  bread,  what,  let  us  ask,  are  the  statutes,  what  are  the  books 
of  decided  cases,  what  the  books  of  authority  in  which  he  will  find  that 
law  enshrined? 

Statntei. — For  statutes  he  has,  first  of  all,  the  enactments  of  the  Colony 
to  which  he  belongs — not  very  bulky  perhaps,  and  easily  mastered.  But  he 
will  not  be  content  with  these.  He  must  know  something  (and  the  more 
the  better)  of  the  statute  law  of  the  neighbouring  Colonies.  Then,  besides 
the  law  of  his  own  and  the  adjoining  Colonies,  he  must  know  the  statute 
law  of  England,  not  merely  so  far  as  this  comprises  Acts  relating  to  the 
Colonies  in  general,  or  to  his  own  Colony  in  particular,  nor  again  merely 
in  relation  to  those  branches  of  English  law  which  have  been  introduced 
in  their  entirety  by  Acts  of  the  local  legislature,  but  also  wherever  a  colonial 
statute  is  passed  upon  an  English  model,  he  must  know  the  English  proto- 
type, for  the  Privy  Council  has  laid  it  down  that  in  the  construction  of  a 
statute  a  colonial  judiciary  is  to  be  guided  by  the  decisions  of  the  English 
Courts  of  appellate  jurisdiction  (see  Trimble  v.  Hill^  5  App.  Cas.  342). 
Indeed  it  is  hard  to  set  any  limit  to  the  knowledge  of  Imperial  legislation 
which  may  be  necessary  or  useful  to  the  colonial  practitioner.  So  much 
for  the  English  statute  law.  But  it  is  not  from  England  that  the  Roman- 
Dutch  law  derives  itself.  The  enormous  folios  of  the  Groot  Placaat  Boek^ 
containing  the  enactments  of  the  States-General  and  of  the  States  of  Holland 
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and  West  Friesland,  may  at  any  time  require  attention.  Many  of  the  most 
important  institutions  of  the  law  depend  upon  Placaats  of  Charles  V.  or 
upon  Ordinances  of  the  States  of  the  United  Provinces.  In  addition  to 
all  this,  to  assert  (as  some  have  done)  the  continuing  authority  of  pre- 
British  colonial  legislation  and  of  the  so-called  Statutes  of  India  is  indeed 
to  evoke  spirits  from  the  grave  to  harass  the  nerves  of  the  living. 

Text-Books.— What  next  of  authoritative  text-books?  In  the  Roman* 
Dutch  system  these  play  as  great  a  part  as  any  other  portion  of  the  law. 
The  famous  work  of  Johannes  Voet  on  the  Pandects  has  been  described 
as  the  Bible  of  the  Roman- Dutch  lawyer.  It  is  constantly  consulted 
constandy  cited.  Add  to  his  the  names  of  Simon  van  Leeuwen,  Hugo  de 
Groot,  Bynkershoek,  Vanderlinden,  and  a  host  of  other  writers  in  Latin  or 
Dutch,  whose  works  must  be  referred  to  upon  points  of  law  arising  in 
practice.  But  this  literature,  considerable  as  it  is,  is  but  the  beginning. 
Almost  every  text  of  Voet  and  Van  Leeuwen  rests  upon  the  authority  of 
some  passage  or  passages  in  the  Corpus  Juris— every  word  of  which  is 
presumptively  law  wherever  the  Roman-Dutch  law  prevails.  After  the 
reference  to  the  written  law  follow  in  these  authors  citations  of  numerous 
jurists  who  have  devoted  their  lives  to  its  elucidation,  men  of  every  age 
and  of  every  country  in  which  the  Civil  Law  has  existed  or  been  received — 
Carpzovius  the  Saxon,  Farinacius  the  Italian,  Gothofredus  the  Frenchman 
Fachinseus  the  Bavarian,  Heineccius  the  Prussian,  Gomez  the  Spaniard, 
and  how  many  others !  All  these  are  in  their  measure  authoritative.  Any 
one  of  them  may  be  properly  cited  in  a  Court  which  administers  the  Roman- 
Dutch  law. 

Dedsioni  of  the  Courts.— What,  lastly,  of  decided  cases  ?  A  practitioner 
at  the  Cape  must  know  his  own  case  law  and  the  case  law  of  the  neigh- 
bouring Colonies.  The  decisions  of  the  Courts  of  the  United  Provinces 
are  still  cited  from  the  works  of  Neostadius,  Coren,  and  the  rest  of  them. 
American  cases  (as  in  this  country)  may  be  cited  to  illustrate  or  adorn  an 
argument.  A  knowledge  of  Scots  law  will  not  come  amiss.  Lastly,  the  case 
law  of  England — ^much,  at  any  rate,  of  it — must  be  as  familiar  to  him  as 
to  a  lawyer  whose  concern  is  with  the  forum  of  the  mother  country.  To 
the  same  class  may  be  referred  the  numerous  volumes  of  Sentential,  Con- 
sultatien,  Advyzen,  and  the  like,  which  resemble  the  responsa  prudentum  of 
the  Romans  in  being  opinions  of  jurists  and  not  decisions  of  the  Courts, 
and  which,  though,  unlike  the  responsa  prudentum  of  the  Romans,  un 
authoritative,  may  yet  be  appropriately  cited  in  argument  as  evidence  of 
a  rule  of  law.^ 

Other  Sonroes. — I  have  mentioned  in  outline  some  of  the  sources  to 

which  the  Roman-Dutch  lawyer  may  have  to  turn  for  knowledge  of  the 

law  which  binds  him.     Let  him  add  to  these  a  study  of  the  works  of 

the  French  civilians,  notably  Domat  and  Pothier,  let  him  add  some  know- 

I  Wessels,  History  of  th$  Roman-DHich  Law,  p.  241. 
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ledge  of  the  Canon  Law,  let  him  add  a  thorough  acquaintance  with  die 
application  of  the  principles  of  the  Civil  Law  in  the  Codes  of  modem 
Europe,  and  in  French  Canada,  Malta,  and  Mauritius,  let  him  add  the  law 
of  Ceylon  and  British  Guiana,  and  he  will  know  as  much  as  a  Professor 
of  Roman-Dutch  Law  might  wish  to  know,  and  no  one  item  in  this 
encyclopaedic  knowledge  will  be  too  remote  from  or  foreign  to  his  theme. 
To  release  you  from  further  apprehension  let  me  say  at  once  that  I  am 
to  deal  to-night  with  only  one  small  part  of  this  vast  subject  I  am  to 
introduce  you  to  the  decisions  of  the  Judicial  Committee  of  the  Privy 
Council  in  causes  which  have  come  in  appeal  from  one  or  other  of  the 
Roman-Dutch  Colonies.  My  design  is  to  indicate  the  principles  by  which 
this  august  body  is  governed,  to  illustrate  the  part  it  has  played  in  directing 
and  shaping  the  development  of  the  modem  Roman-Dutch  law.  Li- 
ddentally  I  shall  refer  to  some  few  characteristics  of  that  system  such  as 
may  interest  an  audience  not  exclusively  l^al.  Lastly,  I  shall  mention 
Imefly  some  decisions  of  constitutional  interest  for  which  we  are  indebted 
to  the  Roman-Dutch  Colonies. 

The  Judicial  Committee. — The  Judicial  Committee  of  the  Privy  Council, 
I  need  scarcely  remind  you,  is  the  ultimate  Court  of  Appeal  from  India  and 
the  Colonies,  as  well  as  from  the  Channel  Islands  and  the  Isle  of  Man. 
Created  by  an  Act  of  William  IV.,  it  depends,  now,  upon  that  and  numerous 
subsequent  statutes.  Briefly,  it  may  be  said  to  consist  of  the  learned  lords 
who  constitute  the  House  of  Lords  in  its  judicial  character  as  a  Court  of 
ultimate  resort  for  England,  Scotland,  and  Ireland,  afforced  by  some  other 
members  who  have  been,  or  are,  associated  with  India  and  the  Colonies. 
Its  procedure  is  in  some  respects  peculiar  to  itself,  and  retains  the  marks  of 
its  origin  as  part  of  the  King's  Privy  Council  or  Counsell  Board — a  body, 
says  Coke,  which  "  Uke  good  Centlnels  and  Watchmen  consult  of  and  for 
the  publique  good  and  the  honour,  defence,  safety  and  profit  of  the  Realm." 
Being,  strictly  speaking,  therefore,  advisory  in  character,  not  judicial,  it  makes 
recommendations  to  His  Majesty  which  receive  effect  by  Order  in  Council.  In 
accordance  with  ancient  usage  its  recommendations  are  unanimous.  There 
is  no  place  for  dissenting  opinions.  That  this  practice  is  regrettable  in  the 
interests  of  jurisprudence  will  not  be  denied  by  any  one  who  has  observed 
how  the  conflict  of  minds  in  judicial  as  in  other  matters  often  strikes  an 
illuminating  spark.  Another  feature  of  its  practice  which  marks  a  distinction 
from  the  procedure  of  the  House  of  Lords  is  that  the  Privy  Council  Board, 
it  is  said,  does  not  consider  itself  necessarily  concluded  by  its  own  previous 
determinations,  while  the  opposite  practice  of  the  House  of  Lords  may  now 
be  taken  to  be  firmly  established.^  Each  decision  of  the  Privy  Council  is  of 
supreme  authority  in  the  Colony  or  dependency  from  which  the  appeal  in 
question  is  brought,  and  for  other  Colonies  is  practically  authoritative  in 
any  case  which  lies  in  pari  maUria,  The  influence  of  the  Privy  Council 
I  Pollock,  Firsi  Book  of  Jurisprudmcit  p.  317. 
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upon  the  legal  development  of  a  Colony  extends,  however,  as  I  hope  to 
show,  far  beyond  the  limits  which  the  foregoing  remarks  would  seem  to 
indicate. 

Seportad  Casea. — ^The  numb^  of  reported  cases  taken  in  appeal  from  the 
Roman-Dutch  Colonies  (namely,  Cape  Colony,  Natal,  Bechuanaland  Protec- 
torate, Southern  Rhodesia,  the  Transvaal,  the  Orange  River  Colony,  Ceylon, 
and  British  Guiana)  amounts  to  not  more  than  120  in  all  They  are  to  be 
found  in  Knapp,  Moore,  Moore  New  Series,  and  the  Law  Reports.  Many 
of  these  concern  matters  of  merely  local  interest  or  questions  of  construction, 
or  are  too  much  implicated  in  the  facts  of  the  individual  case  to  admit  of 
useful  discussion.  The  residue  may  be  roughly  arranged  in  three  classes. 
The  first  class  raises  directly  questions  of  interest  or  controversy  in  the 
Roman-Dutch  law.  The  second  class  illustrates  the  reception  of  the  English 
law  in  the  Roman-Dutch  Colonies.  A  third  group  of  cases,  though  only 
slightly  or  not  at  all  connected  with  the  Roman-Dutch  law,  contains  deter- 
minations upon  questions  of  constitutional  law  often  of  the  highest  interest 
or  importance.  I  shall  proceed  to  give  specimens  of  cases  referable  to  each 
of  these  three  heads. 

lint  Oionp:  Casea  dealing  directly  with  Qnestioni  of  Boman-Bntdi 
Law. — ^To  indicate  the  order  of  sequence  rather  than  to  attempt  an  exact 
classification,  I  subdivide  this  group  into  cases  relating  to  (a)  the  law  of 
persons ;  {I)  the  law  of  things ;  (c)  the  law  of  succession ;  (d)  the  law  of 
actions.  The  law  of  obligations,  contractual  or  delictual,  is  dmost  entirely 
unrepresented  by  any  decisions  of  the  Board. 

(a)  Law  of  Penons.— To  this  head  modem  codes,  differing  herein 
from  the  Roman  law,  refer  the  personal  incapacities  of  insanity,  sex,  and 
minority. 

Insanity. — The  Roman-Dutch  law  in  r^ard  to  the  contracts  of  insane 
persons  came  up  for  consideration  in  the  recent  case  of  Molyneux  v.  Tht 
Natal  Land  and  Colonisation  Co,,  Ltd,  [1905]  A.C.  555.  The  question, 
broadly  stated,  was  whether  one  who  had  contracted  with  an  insane  person 
in  good  faith  and  without  knowledge  of  his  insanity  could  enforce  the 
contract  against  him.  In  English  law  the  answer  would  be  Yes  (Imperia* 
Loan  Co.  v.  Stone,  [189a]  i  Q.B.  599).  Was  it  the  same  in  Roman-Dutch 
law  or  was  the  transaction  wholly  void  ?  The  Supreme  Court  of  Natal,  by  a 
majority  of  two  to  one,  held  that  the  estate  of  the  insane  person  was  liable. 
Chief  Justice  Bale,  in  a  judgment  which  is  a  monument  of  research  and 
learning,  maintained  the  opposite.  On  appeal  to  the  Judicial  Committee  the 
view  of  the  Chief  Justice  prevailed,  the  judgment  oi  the  Board  being 
pronounced  by  Sir  Henry  de  Villiers,  who  (as  I  need  hardly  remind  you), 
besides  being  a  member  of  the  Judicial  Committee,  has  been  Chief  Justice  of 
Cape  Colony  since  the  year  1S73.  You  will  notice  that  this  case  exhibits 
a  conflict  for  supremacy  between  the  English  and  the  Roman-Dutch  law. 
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which  the  event  determined  in  £sivour  of  the  latter.  It  is  of  interest 
to  observe  the  process  by  which  the  majority  of  the  *  colonial  Supreme 
Court  arrived  at  an  erroneous  conclusion.  "All  our  authorities,''  said 
Mr.  Justice  Beaumont,  delivering  the  joint  judgment  of  himself  and  Mr. 
Justice  Finnemore,  "  agree  in  laying  down  the  general  rule  of  law  that 
obligations  entered  into  with  a  lunatic  must  prima  fade  be  regarded  as  null 
and  void  because  of  his  incapacity  to  give  a  valid  consent  ^  Furiosus  nullum 
n^otium  gerere  potest  quia  non  intelligit  quod  agit.'  But  whilst  this  general 
rule  or  principle  cannot  be  denied,  our  law  and  the  works  of  the  learned 
Roman  and  Dutch  jurists  and  commentators  deal  lightly  or  not  at  all 
with  the  question  whether  such  a  contract  is  absolutely  void  under  all  or 
any  circumstances,  or  whether  it  may  in  certain  cases  be  held  to  be  voidable 
only — whether,  for  instance,  a  want  of  knowledge  by  one  of  the  parties  of  the 
insanity  of  the  other  party  to  a  contract  affects  the  validity  of  the  contract 
"When  our  law  is  silent,"  the  learned  judges  concluded,  "we  have  to 
fall  back  on  the  Roman  law,  and  when  that  also  is  silent,  we  should  be 
guided  by  the  rulings  of  English  judges  on  general  principles  so  far  as  they 
are  not  in  conflict  with  our  law."  Following  the  rule  thus  laid  down  the 
learned  judges  decided  the  case  before  them  in  accordance  with  die  English, 
not  the  Roman-Dutch  law.  And  so  the  English  law  "comes  me  cranking 
in  "  to  fill  the  vacuum — a  vacuum,  however,  as  appeared  from  the  sequel,  not 
in  the  law,  but  in  the  minds  of  its  administrators. 

Sex. — I  turn  next  to  the  disqualification  of  the  female  sex.  The  Roman  law 
scarcely  recognises  any  incapacity  based  upon  what  we  call  coverture.  But 
women  (because  of  the  levity  of  their  minds)  enjoyed  special  privileges,  or 
if  you  like  to  call  them  so,  disqualifications.  Notably,  the  laws  called 
Senatus-Consultum  Velleianum  and  Authentica  si  qua  mulier  prohibited 
a  woman  from  binding  herself  as  surety  for  another.  The  benefit  of  these 
laws  may,  however,  be  expressly  renounced.  The  law  in  this  r^ard  was 
recognised  by  the  Privy  Council  in  the  case  of  Afackellar  v.  Bond^  9  App. 
Cas.  715,  in  appeal  from  Natal.  It  may  be  observed,  however,  that  by 
the  Cape  Bills  of  Exchange  Act,  1893  (s.  20  sub-s.  i  and  s.  88),  the  rule 
has  been  abolished  as  regards  a  woman's  promissory  notes  and  bills  of 
exchange. 

Presumption  in  Favour  of  Marriage. — It  is  a  wholesome  rule  that  the 
law  presumes  in  favour  of  marriage.  Where  a  man  and  woman  have  lived 
together  as  man  and  wife  the  law  will  presume,  unless  the  contrary  be  cleariy 
proved,  that  they  were  living  together  in  consequence  of  a  valid  marriage. 
So  held  by  the  Privy  Council  in  Sastry  Velaider  Aron^ary  and  his  Wife  v. 
Sembecutty  Vaigalie^  6  App.  Cas.  364,  in  appeal  fix)m  Ceylon.  Their 
lordships  based  their  decision  on  the  law  laid  down  by  the  House  of 
Lords  in  Piers  v.  Piers^  2  H.L.  Cas.  331,  de  Thoren  v.  Attorney-General^ 
I  App.  Cas.  6864  and  Breadalban^s  Case^  L.R.  2  H.L.  Sc.  269.  No 
Roman-Dutch  law  authorities  were  cited  in  their  lordships'  judgment 
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(d)  law  of  Things.— Under  this  head  I  may  refer  to  The  Divisional 
Council  of  the  Cape  Division  v.  de  Villiers^  2  App.  Cas.  567,  and  to  fVedd 
y.  Giddy^  5  App.  Cas.  908  (which  raise  some  interesting  questions  with 
regard  to  land  tenure  in  South  Africa),  and  to  the  recent  case  of  the 
Standard  Bank  of  South  Africa^  Ltd.^  v.  Heydenrych^  [1907]  A.C.  336  (relating 
to  priorities  between  mortgagees).  There  are  a  few  cases  on  leases.  I  may 
mention  (without  discussing)  London  and  South  African  Exploration  Co. 
V.  De  Beers  Consolidated  Mines,  [^^95]  A.C.  451  (on  the  question  of  the 
removal  of  fixtures).  Lord  Macnaghten  in  dehvering  the  judgment  of  the 
Board  referred  to  the  "  very  learned  and  elaborate  opinion  "  of  Chief  Justice 
de  ViUiers  in  the  Court  below,  and  said  "their  lordships  see  no  reason 
to  think  that  the  conclusions  at  which  the  Supreme  Court  arrived  are  in 
any  respect  erroneous."  The  difficult  and  controverted  question  how  far 
a  lease  in  the  Roman-Dutch  law  creates  a  right  in  rem  has  not  yet  come 
up  for  discussion  in  the  Privy  Council.  The  law  as  to  water  rights  is  of 
great  importance  in  Cape  Colony.  Cases  relating  to  it  are  Breda  v. 
Silherbauer,  L.R.  3  P.C.  84,  and  The  Commissioners  cf  French  Hoek  v. 
HugOy  10  App.  Cas.  336.  Suppose  a  fountain  of  water  "  erumpent "  on 
my  land.  May  I  bottle  it  up  and  convert  it  to  my  own  use  or  must  I 
send  it  down  its  accustomed  channel  towards  the  sea?  The  case  supposed 
is  one  in  which  no  servitude  exists  in  favour  of  a  lower  proprietor.  In 
Cape  Colony  the  view  once  prevailed  that  a  landowner  might  deal  with 
sudi  a  stream  as  freely  as  with  any  other  part  of  his  private  property. 
This  was  first  questioned  by  the  Privy  Council  in  Breda  v.  Silberbauer 
and  is  now  admitted  to  be  untenable.^  The  colonial  Courts  had,  it  seems, 
been  misled  by  a  misapprehended  text  of  Voet.*  The  dry  light  of  reason 
reflected  in  the  opinion  of  the  Privy  Council  guided  them  back  to  the 
right  path. 

{c)  Law  of  Saooe88ion.—The  Roman-Dutch  law  relating  to  testaments 
as  well  as  that  of  intestate  succession  differs  widely  from  the  law  of  England. 
The  dvii  law  knew  nothing  of  the  office  of  executor.  The  credits  and 
debts  of  a  deceased  person  devolved  upon  his  heirs  by  universal  succession. 
Not  until  Justinian  introduced  the  benefit  of  inventory  could  a  testamentary 
heir  who  accepted  a  succession  escape  its  attendant  burdens.  The  Roman- 
Dutch  law  introduced  executors,  as  distinct  firom  heirs,  to  carry  into  effect  the 
last  will  of  testators  (de  Villiers  C.  J.  in  Fischer  v.  Union  Bank  Liquidators^ 
8  Cape  Col.  S.C.  Rep.  at  p.  49).  But  the  scope  of  their  functions  was 
strictly  limited.  ''The  executors  of  a  testament,"  says  Van  der  Kesse 
(Thesis  323),  "  since  they  are  as  it  were  procurators  appointed  by  the  testator 
to  manage  his  funeral,  to  recover  what  is  due  to  him,  to  pay  his  legacies 
and  debts,  and  to  administer  his  property  imtil  a  division  thereof  can  be 
effected,  and  since  therefore  they  manage  the  affairs  of  the  heirs  also, 
cannot  debar  the  heirs  trom  the  inheritance  unless  the  testator  has  directed 
'  a  Maasdorp,  ch.  xiii.  '  Voet,  8.  3.  6. 
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otherwise,  nor  alienate  the  property  without  their  OMisent"  The  Privy 
Council  adopted  and  commented  upon  this  text  in  the  case  of  de  Mont- 
fort  V.  Braers,  13  App.  Cas.  149,  in  appeal  from  the  Cape,  and  in 
Famum  v.  Administrator- General  of  British  Guiana^  14  App.  Cas.  651. 
But  the  conclusions  to  be  drawn  from  it  are  not  very  far-reaching,  since 
in  South  Africa,  as  also  in  Ceylon,  the  executor  enjoys,  under  the  modem 
law,  the  same  wide  powers  of  administration  and  alienation  as  belong  to 
an  executor  in  England. 

Mutual  or  Joint  Wills  of  husband  and  wife  are  of  frequent  occurrence 
in  the  Roman-Dutch  Colonies.  The  effect  of  such  instruments  was  fully 
considered  by  Sir  Robert  Collier  in  delivering  the  judgment  of  the  Board 
in  Denyssen  v.  Mosterty  L.R.  4  P.C.  236.  First,  notwithstanding  their 
form,  they  are  to  be  read  as  separate  wills — the  disposition  of  each  spouse 
being  treated  as  applicable  to  his  or  her  half  of  the  joint  property.  Secondly, 
each  is  at  liberty  to  revoke  his  or  her  part  of  the  will  during  the  co-testator's 
lifetime  with  or  without  communication  with  the  co-testator,  and  also  after 
the  co-testator's  death.  But  thirdly,  the  right  which  a  surviving  spouse 
has  to  revoke  a  mutual  will  as  far  as  it  affects  his  or  her  half  of  the 
property  is  taken  away  on  the  concurrence  of  two  conditions :  (a)  that  the 
will  disposes  of  the  joint  property  on  the  death  of  the  survivor,  or  (as  it 
is  sometimes  expressed)  where  the  property  is  consolidated  into  one  mass 
for  the  purpose  of  a  joint  disposition  of  it;  (p)  that  the  survivor  has 
accepted  some  benefit  under  the  will.^ 

Are  Husband  and  Wife  one  Person  or  twof — The  answer  in  the 
common  law  is  given  by  Lord  Coke  (though  his  own  experience  might  have 
suggested  otherwise).  "  Husband  and  wife,''  he  says,  '*  are  one,"  and  that 
one,  it  has  been  said,  is  the  husband.  The  Roman-Dutch  law  takes  a 
different  view.  In  Dias  v.  Livera^  5  App.  Cas.  123,  a  case  in  which 
there  was  a  joint  gift  to  a  husband  and  a  wife  and  a  third  po^on, 
the  Board  refused  to  adopt  the  rule  of  the  common  law  which  would 
have  given  the  spouses  but  a  moiety  between  them.  ''It  would  not 
be  incorrect,"  their  lordships  thought,  "to  state  as  a  general  proposition 
that  whereas  the  English  law  assumes  the  husband  and  wife  to  be  for 
most  purposes  one  person,  the  Roman-Dutch  law  assumes  them  to  be 
for  most  purposes  twa"  In  accordance  with  this  principle  the  Supreme 
Court  of  the  Cape  of  Good  Hope  has  refused  to  accept  in  toto  the  rule 
of  the  English  criminal  law  which  (in  very  ill-defined  circumstances) 
presumes  a  wife  to  have  acted  under  the  coercion  of  her  husband. 

{d)  law  of  Actions.— In  Douglas  v.  Sander  &*  Co.,  [1902]  A.C,  437, 
Lord  Robertson  doubted  whether  in  the  law  of  Natal  the  actio  doli  was 
limited  (as  in  the  Civil  Law)  to  a  case  where  no  other  action  was  available. 
At  all  events  it  was  open  to  a  plaintiff  who  by  the  fraud  of  which  he 
complains  has  been  deprived  by  defendant  of  his  other  remedies.    The 

*  I  Maasdorp,  p.  135. 
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next  case  under  this  head  relates  to  suing  the  Crown.  In  HetHhewage 
Siman  Appu  v.  The  Queen's  Advocate^  9  App.  Cas.  571,  the  Judicial 
Committee  were  satisfied  that  by  the  law  of  Ceylon  suits  might  be  instituted 
by  private  persons  against  the  Queen's  Advocate  (representing  the  Crown) 
for  the  recovery  amongst  other  things  of  debts  and  damages.  Their  lordships 
thought  (to  quote  the  headnote  to  the  case)  that  ''there  is  no  authority 
for  saying  that  the  Roman-Dutch  law  of  Holland  (which  was  in  force 
in  Ceylon  at  the  date  of  its  conquest  by  the  British)  empowered  the  subject 
to  sue  the  Government,  but  since  the  conquest  a  very  extensive  practice  of 
suing  the  Crown  has  grown  up  which  has  been  recognised  by  the  Legislature." 
The  judgment  of  the  Board  tacitly  assumes  that  this  practice  does  not 
extend  to  an  action  of  tort.  But  if  the  question  should  come  up  for 
future  decision  it  is  possible  that  their  lordships  might  take  a  different 
view,  for  Sir  John  Bonser,  now  a  member  of  the  Judicial  Committee, 
in  the  case  of  Sandford  v.  Waring^  2  Ceylon  New  L.R.  361  (which 
came  before  him  when  Chief  Justice  of  Ceylon),  did  not  accept  either 
their  lordships'  history  or  the  distinction  sought  to  be  drawn  between 
actions  of  contract  and  actions  of  tort 

Another  case  dealing  with  actions  against  the  Crown  is  Palmer  v. 
Hutchinson^  6  App.  Cas.  619,  in  appeal  from  Natal.  Here  the  action  was 
held  not  to  lie,  and  Macbeath  v.  Haldimundy  i  T.R.  180,  and  GidUy  v. 
Lard  Falmerston^  3  Bro.  &  B.  285,  were  followed.  The  distinction  between 
this  and  the  Ceylon  case  lies  in  the  fact  that  in  the  latter  the  right  of  suit 
bad  been  recognised  by  the  Legislature,  but  in  the  Natal  case  "  no  practice 
of  the  (colonial)  Court,"  said  Sir  Barnes  Peacock  (delivering  the  opinion 
of  the  Board),  **  can  confer  upon  it  any  power  or  jurisdiction  beyond  that 
which  is  given  it  by  the  charter  or  law  by  which  it  is  constituted." 

Second  Onmp :  Cafot  illnstrating  fhe  Beoeption  of  the  English  Law  in 
the  Boman-Ihitch  Colonies.— You  will  remember  how  in  Molyneux  v.  The 
Natal  Land  and  Colonisation  Company  the  attempt  to  resort  to  the  English 
law  in  a  question  of  the  law  of  insanity  was  defeated  in  the  Judicial 
Committee,  thanks,  one  is  tempted  to  say,  to  the  accidental  presence  of 
Sir  Henry  de  ViUiers  at  the  Council  Board.  In  the  interesting  case  of  The 
Eastern  and  South  African  Telegraph  Co.^  Ltd.^  v.  Cape  Town  Tramways 
Co.^  Ltd.^  [1903]  A.C.  381,  victory  determined  in  favour  of  the  other  side. 
Electrical  currents  had  escaped  from  the  respondents'  tramway  system  so 
as  to  cause  disturbance  to  appellants'  delicate  telegraphic  apparatus.  Was  it 
a  case  for  the  application  of  the  rule  in  Ry lands  v.  Fletcher ^  L.R  3  H.L,  330, 
or  of  some  Roman-Dutch  equivalent?  The  question  was  a  nice  one,  for 
electricity,  be  it  what  it  may,  is  neither  a  wild  beast  nor  a  bad  smell — nor 
yet  a  torrent  of  water,  so  as  to  give  an  opening  to  the  action  de  aqua  pluvia 
arcenda.  The  Supreme  Court  of  Cape  Colony  accepted  the  contention  of  the 
respondents,  that  they  were  not  guilty  of  the  culpa  which  the  Roman-Dutch 
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law  required  the  plaintiffs  to  prove.  They  were  accordin^y  absolved  from 
the  instance.  The  Privy  Council  upheld  the  decision  but  on  a  different 
ground.  "The  appellants,"  said  Lord  Robertson,  "cannot  create  for  them- 
selves by  reason  of  the  peculiarity  of  their  trade  apparatus  a  higher  right 
to  limit  the  operations  of  their  neighbours  than  belongs  to  ordinary  owners 
of  land  who  do  not  trade  with  telegraphic  cables.  The  principle  of  Ry lands 
V.  Fletcher^  which  subjects  to  a  high  liability  the  owner  who  uses  his  property 
for  purposes  other  than  those  which  are  natural,  would  become  doubly  penal 
if  it  implied  a  liability  created  and  measured  by  the  non-natural  user  of 
his  neighbour's  property." 

But  as  regards  the  applicability  ot  Rylands  v.  Fletcher  to  Roman-Dutch 
law,  the  Board  had  no  doubt.  Lord  Robertson  continued :  "The  learned 
judges  of  the  Supreme  Court  have  indicated  considerable  reluctance  to 
accept  the  doctrine  of  that  case,  and  seem  to  r^;ard  it  as  more  or  less 
inconsistent  with  the  principles  of  Roman  law,  upon  which  the  law  of  the 
Colony  is  based.  Their  lordships  are  unable  to  find  adequate  grounds  for 
this  view  and  it  was  not  maintained  at  the  Bar.  It  is  not  supported  by  the 
texts  or  decisions  which  illustrate  the  full  recognition  of  the  right  of  an 
owner  freely  to  use  his  property  for  natural  purposes  even  though  loss  to  his 
neighbour  may  result  Nor,  on  the  other  hand,  does  the  prominence  given 
to  culpa  in  Roman  law  preclude  the  reception  of  the  doctrine  now  under 
consideration  into  legal  systems  founded  on  the  civil  law.  The  learned 
judges  and  also  Kekewich  J.  in  National  Telephone  Co.  v.  Baker ^  [1^3] 
2  Ch.  186,  seem  to  have  been  inaccurately  informed  on  the  point,  for  as  a 
matter  of  fact  not  only  is  the  principle  of  Rylands  v.  Fletcher  fully  accepted 
in  Scotland,  but  it  had  formed  part  of  the  law  of  Scotland  before  Rylands 
V.  Fletcher  was  decided,  and  Rylands  v.  Fletcher  has  been  treated  by  the 
Scottish  Courts  as  an  authoritative  exposition  of  law  common  to  both 
countries."  So  Rylands  v.  Fletcher  is  received  into  the  Roman-Dutch  law. 
Victrix  causa  deis  placuit !    Sir  Henry  de  Villiers  was  on  the  other  side. 

I  may  mention  next  a  case  from  British  Guiana  on  the  law  of  nuisanu — 
Demerara  Electric  Co.  v.  White^  [1907]  A.C.  330.  English  cases  alone  are 
cited.  The  decision  proceeds  upon  a  consideration  of  the  principles  of  law 
contained  in  Metropolitan  Asylum  District  v.  HUl^  6  App.  Cas.  193,  and 
in  London  and  Brighton  Railway  Co.  v.  Truman^  11  App.  Cas.  45. 

The  distinction  bttween  penalties  and  liquidated  damages  was  not  unknown 
to  the  Roman-Dutch  law.  But  in  The  Commissioner  of  Public  Works  v. 
Hilly  [1906]  A.C.  368,  an  appeal  from  the  Supreme  Court  of  the  Cape  ot 
Good  Hope,  the  English  law  was  applied  (in  the  opinion  pronounced  by 
Lord  Dunedin).  "  The  House  of  Lords,"  said  his  lordship,  "  had  occasion 
to  review  the  law  in  the  matter  in  the  recent  case  of  Clyde  Bank  Engineering 
Co.  V.  Castaneda.  It  is  perhaps  worthy  of  remark,"  he  added,  "  in  view  of 
certain  observations  of  the  learned  Chief  Justice  in  the  Court  below,  that 
that  was  a  Scotch  case — that  is  to  say,  decided  according  to  the  rules  of 
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a  system  of  law  which  is  based  directly  on  the  civil  law,  and  where  no 
complications  in  the  matter  of  pleadings  had  ever  been  introduced  by  the 
separation  of  common  law  and  equity." 

One  more  instance  in  conclusion.  The  rule  in  Kelner  v.  Baxter^ 
L.R.  2  C.P.  174,  is  known  to  English  lawyers.  In  Natal  Land  and 
Colonisation  Co.  v.  Pauline  Colliery^  [1904]  A«C  120,  I  find  it  applied — no 
reference  whatever  being  made  to  the  Roman-Dutch  law,  which  however 
would  doubtless  have  led  to  the  same  result. 

Third  Oronp :  Caiei  ndiiiig  Important  Issuei  of  Oonstitatioiial  Law.— 
To  show  that  the  Roman-Dutch  Colonies  have  contributed  in  no  small 
measure  to  the  development  of  the  law  of  the  Constitution,  I  may  mention 
Cameron  v.  Kyte^  3  Knapp  332,  on  the  powers  of  colonial  governors; 
In  re  the  Lord  Bishop  of  Natal^  3  Moo.  N.S.  115,  on  the  [Mrerogative  of 
the  Crown  to  create  new  Courts  of  Justice ;  McDermott  v.  The  Judges  of 
British  Guiana^  L.R.  2  P.C.  341,  on  the  power  to  commit  for  contempt 
of  Court;  Le  Mesurier  v.  Le  Mesurier^  [^^95]  A.C.  517,  on  domicile  and 
matrimonial  jurisdiction;  R,  v.  Marais^  [1902]  A.C.  51,  on  martial  law ;  and 
de  Jager  v.  Agent-General  of  Natal^  [1907]  A.C.  326,  on  allegiance. 

I  have  now  passed  in  review  such  of  the  cases  taken  in  appeal  to  the 
Judicial  Committee  from  the  Roman-Dutch.  Colonies  as  I  thought  likely 
to  interest  you.  You  are  waiting  perhaps  for  the  moral  and  conclusion 
of  my  story.  Well,  it  may  be  that,  like  many  other  stories,  it  has  no 
moral,  and  the  only  conclusion  is  the  full-stop  at  which  we  shall  soon 
arrive.  Yet — if  I  have  not  failed  in  my  purpose — I  have  shown  you 
how  important  a  r61e  the  Judicial  Committee  has  played  and  is  playing 
in  the  evolution  of  the  various  systems  of  law  in  the  British  Empire.  Its 
activities  are  intermittent,  for  they  only  affect  directly  such  matters  as 
come  before  it  for  determination.  Its  activities  are  largely  unconscious, 
for  it  implies  no  disrespect  to  say  that  their  lordships  are  as  a  rule  only 
partly  acquainted  with  the  manifold  systems  of  law  which  they  administer. 
But  the  influence  thus  exercised  is  enormous  in  its  far-reaching  consequences. 
The  modes  of  its  operation  are  mainly  the  following : 

Knt. — ^The  Judidal  Committee  expunges  from  the  law  rules  and 
institutions  which,  in  its  judgment,  are  not  in  conformity  with  the  conditions 
of  modem  life.  Thus  the  lex  Anastasiana  disables  the  assignee  of  an 
obligation  or  mortgage  from  recovering  from  a  debtor  a  larger  sum  of 
money  than  he  himself  paid  to  his  assignor  in  exchange  for  the  assignment. 
This  obsolete  rule  received  its  quietus  for  British  Guiana  in  Macrae  v. 
Goodman^  5  Moo  P.C.  315,  at  the  hands  of  Knight  Bruce  V.C,  just  as 
later  for  Cape  Colony  at  the  hands  of  de  Villiers  C.  J.  in  Seaville  v.  CoUey^ 
9  Cape  CoL  S.C.  Rep.  39.1 

'  See  Morice,  English  and  Roman^Dutch  Law,  p.  93,  and  Wessels,  History  of  th$ 
Roman-Dutch  Law,  p.  39a 
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Secondly. — Where  the  Roman-Dutch  law  and  the  law  of  England  (and 
more  particularly  of  Scotland)  seem  identical  or  near  akin,  the  Judicial 
Committee  displays  a  marked  tendency  to  resort  to  English  and  Scotch 
authorities.  Discreetly  exercised,  this  tendency  is,  I  humbly  suppose, 
beneficial  It  makes  the  law  fuller,  more  intelligible,  more  instinct  with 
life  than  it  could  be  if  it  depended  entirely  upon  the  texts  of  the  Roman- 
Dutch  writers  of  past  generations. 

Thirdly. — ^Where  the  Roman-Dutch  law  is  silent,  or  is  thought  to  be 
silent,  the  Judicial  Committee  is  prone  to  base  its  opinions  on  English  or 
Scots  law.  I  am  afraid  that  the  body  of  the  Roman-Dutch  law  does 
not  always  take  kindly  to  the  alien  graft 

Fourthly. — In  matters  of  constitutional  law,  and  broadly  in  all  questions 
of  public  law,  the  rules  and  principles  of  English  law  are  allowed  to  prevail. 

Ftfihly. — ^The  influence  of  the  Judicial  Committee  extends  far  beyond 
the  limited  scope  of  the  cases  which  actually  come  before  it  in  appeal 
from  the  Roman-Dutch  Colonies.  In  this  connection  I  cannot  do  better 
than  quote  the  language  used  by  the  Hon.  Mr.  Justice  Wessels  in  his 
recently  published  History  of  the  Roman-Dutch  Law,  p.  jQr. 

"  The  judgments  of  the  Judicial  Committee  of  the  Privy  Council,'*  says 
the  learned  author,  "have  had  a  very  great  influence  upon  the  decisions 
of  the  South  African  Courts.  I  do  not  allude  to  those  cases  which  have 
gone  to  the  Privy  Council  from  South  African  Courts,  and  where  their 
decision  is  that  of  an  ultimate  Court  of  Appeal,  but  to  decisions  of  the  Privy 
Council  on  commercial  questions  raised  in  other  Colonies  where  the  Roman- 
Dutch  law  does  not  prevail. 

"  Judges  as  a  rule  do  not  like  their  decisions  upset  on  appeal,  and  where 
they  find  a  decision  of  the  Privy  Council  on  a  question  raised  in  Australia, 
they  will  apply  it  to  a  similar  set  of  facts  brought  before  a  South  African 
Court,  unless  the  distinction  between  Roman-Dutch  and  English  law  is 
very  flagrant.  If  the  two  systems  can,  with  not  too  much  subtlety,  be 
brought  to  harmonise,  the  voice  of  the  Privy  Council  will  prevail.  Even 
to  obiter  dicta  of  the  Privy  Council  great  weight  is  attached.  This  is  only 
natural,  for  the  Roman-Dutch  law  is  not  a  system  with  which  the  Judicial 
Committee  have  grown  up,  and  it  must  often  be  difficult  for  the  judges 
who  have  laid  down  a  principle  as  applying  to  an  Australian  case  to  recognise 
the  finer  distinctions  between  the  law  of  contract  as  it  prevails  in  England 
and  the  principles  adopted  by  the  Roman-Dutch  law.  Hence  South 
African  judges  conclude  that  what  the  Privy  Council  have  applied  to  an 
Australian  case  they  will  in  all  probability  apply  to  a  South  African  dispute, 
and  therefore  theyattach  more  importance  to  a  dictum  of  the  Privy  Council 
than  to  the  decisions  of  other  Courts." 

The  learned  author  might  have  carried  the  matter  still  further,  for  as 
indicated  above,  the  decision  of  the  Privy  Council  in  Trimble  v.  Hail^ 
5  App.   Cas.   342,  in  relation  to  the  construction  of  statutes,  practically 
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requires  the  Colonial  Court  to  follow,  not  the  decisions  of  the  Privy  Council 
merely,  but  even  the  decisions  of  the  English  Court  of  Appeal,  and  a  fortiori 
of  the  House  of  Lords. 

Two  words  in  conclusion,  the  first  by  way  of  historical  parallel,  the 
second  a  practical  recommendation. 

The  historical  parallel  is  this  : 

Histoqans  have  been  puzzled  by  the  so-called  reception  of  the  civil 
law  in  a  large  part  of  Germany  and  in  Holland.  To  some  of  them  it  has 
seemed  incapable  of  explanation.  It  is  agreed,  however,  that  with  the 
establishment  of  the  Supreme  Court  of  Mechlin  the  reception  of  the  Roman 
law  as  the  basis  of  the  common  law  was  assured  (Wessels,  p.  126).  Much 
the  same  influence  is  being  exercised  by  the  Privy  Council  in  South  Africa, 
and  is  all  the  more  remarkable,  for  the  forces  of  resistance  of  the  whole 
jus  civile  are  (in  this  case)  fighting  not  for  the  reception,  but  against  it. 
Perhaps  some  person  with  more  leisure  than  myself  will  work  out  the 
parallel 

My  {Mractical  recommendation  is  this  : 

A  Bill  is  before  Parliament  entitled  the  Appellate  Jurisdiction  Act,  1908. 
It  was  introduced  in  the  House  of  Lords  by  the  Lord  Chancellor,  and  has 
gone  throu^  all  its  stages  in  the  Upper  House.  It  empowers  the  Judicial 
Committee  to  summon  as  assessors  to  its  deliberations  judges  or  ex-judges 
from  certain  Colonies  specified  in  the  schedule  to  the  Bill.  No  doubt  the 
Lord  Chancellor  has  good  reasons  for  so  limiting  the  scope  of  the  proposed 
enactment,  but  if  one  may  venture  to  express  a  hope  in  the  matter  it  would 
be  that  the  Legislature  should  see  fit  to  extend  the  same  advantages  to  the 
ottier  dependencies  of  the  Crown ;  for  Justice  is  not  measured  by  mileage 
nor  summed  up  in  acres,  and  those  who  are  "  Centinels  and  Watchmen  to 
consult  of  and  for  the  publique  good  "  in  the  Supreme  Court  of  Appellate 
Jurisdiction  from  the  Colonies  should  have  powers  to  consult  with  equal 
providence  for  the  least  as  for  the  greatest,  for  the  Crown  Colonies  no  less 
than  for  the  Dominions  of  Canada  ahd  New  Zealand  or  for  the  Common- 
wealth of  Australia,  or  the  self-governing  Colonies  of  South  Africa. 

\Note. — The  Bill  has  passed  through  the  House  of  Commons  without  the 
proposed  change.    The  above  paragraph  is,  nevertheless,  retained. — R.  W.  L.] 
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AT    PESTH. 

[Contributed  by  T.  Baty,  Esq.,  D.C.L.] 

Pbsth  is  a  pleasant  city,  albeit  the  ingenuous  traveller  who  journeys  thither 
expecting  to  find  mosques  and  turbaned  Turks,  will  have  a  long  search 
for  them.  Modem  Pesth,  bright,  clean,  and  brilliant,  sits  in  her  caf<^  over- 
looking the  broad  Danube,  and  welcomes  the  Western  stranger  with  a 
Western  welcome  which  is  Eastern  only  in  the  lavishness  of  its  hospitality. 

The  International  Law  Association  was  the  gratified  recipient  of  this 
welcome  last  September,  at  its  **  silver  wedding,"  or  Twenty-fifth  Conference. 
A  particularly  notable  feature  of  the  meeting  was  the  energetic  way  in  which 
the  Hungarian  hosts  threw  themselves  into  the  business  both  of  organising 
its  arrangements  and  of  actively  participating  in  its  discussions.  In  tiiis 
connection  it  would  be  unfair  to  refrain  from  mentioning  the  names  of 
Dr.  Krdl  and  Dr.  E.  Wittmann  and  their  colleagues,  Judge  Szladitz,  and 
Drs.  G.  Baumgarten,  M.  Berger,  and  R.  Vamb^ry,  who  acted  as  Secretaries 
to  a  Reception  Committee  of  which  the  Presidents  were  Drs.  Tory,  F.  Nagy, 
and  Briill,  C.M.G.  (to  all  of  whom  likewise  great  thanks  and  credit  are 
due) ;  nor  must  we  omit  to  add  that  the  Hungarian  Government,  represented 
at  the  Conference  by  H.  E.  Dr.  Antil  Giinther  (Minister  of  State  for 
Justice,  and  Hon.  President  of  the  Conference),  gave  invaluable  support  to 
the  proceedings.  At  their  close  the  Conference  was  received  at  the  Palace 
of  Buda  by  H.I.H.  the  Archduke  Joseph,  on  behalf  of  the  King-Emperor. 

The  most  important  practical  work  accomplished  was  the  adoption  of 
a  revised  version  of  the  Association's  thirty-year-old  "Bremen  Rules,* 
with  the  history  of  which  your  readers  are  familiar  through  the  articles  of 
Mr.  W.  J.  Barnard  Byles  and  the  present  writer,  contributed  to  this  Journal, 
vol.  vii.  p.  323,  and  viiL  p.  229.  The  Conference  was  fortunate  in  having 
the  presence  of  Mr.  Byles  at  Pesth,  and  he  contributed  an  important 
paper  to  the  discussion.  With  other  material,  it  was  referred  to  a  strong 
sub-committee  (Mr.  Justice  Phillimore,  President  of  the  Association,  Mr. 
Barnard  Byles,  Professor  Riesser  of  Berlin,  Professor  F.  Nagy  of  Pesth, 
Dr.  Sichermann  of  Kassa,  Hungary,  Dr.  G.  Barbey,  of  Paris,  and  Prince 
Cassuno,  assisted  by  another  Hungarian  jurist,  Dr.  Hantos),  formed  to 
report  on  the  papers  submitted  on  this  topic  to  the  Conference.     The 
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committee  was  able,  after  prolonged  discussion*-^the  particulars  of  which 
will  be  found  in  The  Law  Times  for  November  14,  1908) — ^to  recommend 
unanimously  a  series  of  rules ;  which  were,  with  a  few  amendments,  suggested 
by  Sir  Thomas  Barclay,  Sir  H.  H.  Shepherd,  and  others,  unanimously 
accepted  by  the  Conference.  Attention  may  specially  be  drawn  to  the 
feet  that  these  rules  were  not  the  result  of  majority  votes,  which  are 
conclusive  of  little.  They  were  the  unanimous  recommendation  of  German, 
Frencl^,  English,  and  neutral  lawyers  as  to  what  would  be  a  fair  compromise 
between  their  respective  systems.  On  the  whole,  they  are  less  Germanic 
than  the  Bremen  Rules  are.  In  two  cases  (the  negotiabUity  of  an  overdue 
bill,  and  the  recognition  of  the  aval)  the  English  rule  has  given  way  to 
the  French ;  and  in  others  (the  necessity  of  a  bill  bearing  its  description,  as 
such,  on  its  face,  and  the  maintenance  of  recourse,  less  damages,  in  spite 
of  feilure  to  give  notice  of  dishonour)  it  yields  to  the  German  system.  The 
limitation  period  is  fixed  at  eighteen  months,  to  suit  continental  ideas. 
But  the  technical  German  creationstheorie^  which  holds  an  uncommunicated 
cancellation  irrevocable,  is  negatived,  and  the  validity  of  bills  to  bearer  is 
recognised;  and  it  is  laid  down  that  there  is  no  necessity,  as  there  is  in 
Germany,  to  express  the  date  and  place  of  drawing.  Days  of  grace  are, 
as  in  most  of  our  Colonies,  abolished.  For  a  fuller  and  more  precise  account, 
we  refer,  our  readers  to  Dr.  Sichermann's  article  in  The  Law  Times  of  the 
date  above  mentioned. 

It  is  believed  that  opinion  in  the  commercial  world  is  generally  favourable 
to  these  changes.  English  mercantile  circles  would  probably  be  willing 
to  adopt  them  for  foreign  bills.  The  great  difficulty  arises  from  the  feet 
that  it  would  be  imperative  to  adopt  them  for  inland  bills  as  well,  since 
(i)  these  latter  must  be  liable  to  circulate  abroad,  and  (2)  a  duplicate  law 
of  bills  would  be  confusing  to  the  point  of  being  intolerable. 

The  Conference  also  discussed  Extradition  (in  which  debate  Mr.  J.  A. 
Barratt  and  the  officers  of  the  Hungarian  Ministry  of  Justice  took 
prominent  part).  Sale  of  Goods*  Internationally  Regarded  (Professors 
Jitta  and  Newman,  and  Dr.  Laszld),  Exterritorial  Waters  (Dr.  Darddy,  of 
Flume,  and  Mr.  Whitelocke,  of  Baltimore),  Double  Taxation  (Dr.  Wittmann 
and  Mr.  Stuart  Robertson),  Workmen's  Compensation  (Dr.  Baumgarten 
and  Dr.  G.  P^p),  the  Legal  Position  of  Seamen  in  France  (Dr.  Govare) 
and  of  Shipmasters  in  Hungary  (Judge  Benyovits). 

Under  the  general  head  of  Procedure,  Mr.  E.  Todd  (now  Chief  Magistrate 
of  Hampstead)  gave  an  interesting  comparative  sketch  of  English  and 
continental  law  regarding  (i)  business  books  as  evidence,  (2)  succession, 
(3)  conseils  de  famille^  (4)  summary  judgments,  and  (5)  foreign  judgments  ; 
whilst  Dr.  Doroghi  (Pesth)  dealt  with  Commissions  for  the  Authentication 
of  Foreign  Law  in  Court  Process,  and  Dr.  I.  H^visi  {ibid^  recommended 
the  Association  to  take  up  its  useful  Code  of  Rules  adopted  some  years 
ago  at  Glasgow  for  the  Recognition  of  Foreign  Judgments. 


Digitized  by 


Google 


320    THE  INTERNATIONAL  LAW  ASSOCIATION  AT  PESTH. 

A  Hungarian  professor  expressed  a  wish  that  the  Assodation  should 
organise  a  yearly  compte  rendu  of  all  public  documents  relating  to 
Arbitration.  It  was  pointed  out  that  this  was  already  most  eflfecdvely  done 
by  the  voluntary  labour  of  Dr.  Evans  Darby,  who  gave  on  this  occasion 
his  usual  careful  summary,  and  who  was  followed  by  Sir  Thomas  Barclay. 
The  latter  did  not  seem  to  think  the  new  Prize  Court  establi^ed  at  The 
Hague  likely  to  be  of  any  utility  so  long  as  it  has  no  law  to  apply — in 
which  criticism  we  respectfully  concur.  The  President  of  the  Institute 
of  International  law  (Professor  Gabla)  sent  a  paper  on  Divorce  in  fnutdem 
/egis,  and  Mr.  Charteris  (Glasgow)  analysed  the  Marriage  with  Foreigners 
Act  of  1906,  showing  that  it  is  not  yet  in  full  operation  for  want  of  the 
necessary  conventions,  and  incidentally  examining  the  ambiguity  of  the 
phrase  **  subject  to  "  the  marriage  law  of  a  given  country.  Mr.  J.  A.  Barrett 
presented  an  interim  report  of  the  committee  on  divorce  jurisdiction,  which 
is  engaged  in  obtaining  information  from  different  countries  on  the  topic 

Professor  Sanderson  (Cairo)  read  a  useful  paper  on  the  recent  decisions 
in  Egypt  on  the  status  of  companies  registered  in  England ; — as  to  which 
the  present  writer  has  elsewhere  observed  that  the  capitulation  system, 
which  stops  short  at  withdrawing  individuals  from  the  local  jurisdiction 
and  leaves  out  of  account  juristic  persons,  is  as  difficult  to  reconcile  with 
the  exigencies  of  modern  commerce  as  is  the  accepted  theory  of  non-inter- 
course with  hostile  merchants.  Both  are  calculated  to  raise  difficulties 
which  a  Leibnitz  could  not  solve.  Dr.  2k)ltan  (Judge  in  the  Mixed  Courts) 
followed  Professor  Sanderson  with  a  few  observations  directed  to  show 
that  these  Courts  limit  their  competence  to  cases  of  an  individual  foreigner 
being  sued.  Mr.  Dessen  (London)  was  unfortunately  prevented  by  reasons 
of  health  from  appearing  to  advocate  the  unification  of  Road  Traffic 
Regulations.  From  his  paper,  which  was  presented  to  the  Conference, 
it  wiU  be  observed  that  the  advent  of  motors  has  made  the  intending 
regulation  of  land  traffic  almost  as  urgent  a  matter  as  the  r^ulation  of 
sea  traffic  to  which  we  are  now  so  well  accustomed. 

We  must  mention  also  an  elaborate  paper  by  Dr.  Barbey  on  the  Strike 
Clause  in  Relation  to  Demurrage,  in  which  he  expounded  and  criticised 
Messrs.  Jentzen  and  Myhr^'s  suggestions  for  the  equitable  repartition  of 
the  loss  flowing  from  strikes  in  docks,  between  the  shipowner  and  the 
charterer.  Mr.  Zamperley  (Newcastle)  offered  some  valuable  remarks  on 
the  subject  from  his  experience  of  the  recent  Baltic  and  White  Sea 
Conference  at  Stockholm.  Other  important  papers  were  presented  by 
Professor  F.  Nigy  on  Hungarian  Law,  and  by  Lord  Justice  Kennedy  on 
Blockade.  The  last-mentioned  paper,  taken  with  the  learned  author's 
contributions  to  the  proceedings  of  the  Conferences  of  1906  and  1907, 
on  The  Exemption  of  Private  Property  from  Maritime  Capture  and  on 
Blockade  respectively,  lay  the  Association  under  a  great  debt  of  obligation 
to  him.    Under  the  rules  of   the  society,   Mr.  Justice    Phillimore    now 
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vacates  the  Presidenqr,  which  he  has  held  with  so  much  distinction  for 
three  years,  during  which  four  successive  Conferences  have  taken  place 
and  Lord  Justice  Kennedy  succeeds  to  the  post 

It  is  needless  to  add  how  untiring  the  Hungarians  were  in  providing 
pleasures  and  entertainments  for  their  visitors.  The  unique  fish  of  Lake 
Baleton — ^the  fogas — was  in  evidence  at  three  banquets ;  the  Court  per- 
formance at  the  Opera  was  attended  by  the  members  of  the  Conference, 
and  less  formal  festivities — ^receptions,  teas,  and  excursions — ^were  too 
numerous  to  be  mentioned. 
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JUDICIARY   AND   STATUTE    LAW. 

{Contributed  by  Julius  Hirschfeld,  Esq.] 

In  these  days,  when  signs  are  not  wanting  that  England  is  beginning  to 
occupy  herself  for  practical  ends  with  the  methods  of  other  nations,  it 
may  perhaps  be  not  inappropriate  to  call  to  mind  that  she  still  stands  alone 
in  having  done  next  to  nothing  towards  bringing  under  one  roof  the  vast 
multitude  of  scattered  fragments  of  her  law  and  moulding  the  amorphous 
conglomeration  of  its  rules  and  principles  into  something  which  could  go 
by  the  name  of  a  scientific  system.  Instead  of  that,  she  goes  on 
endlessly  piling  Pelions  upon  Ossas  of  decisions  and  statutes,  with  that 
most  grotesque  (though  indispensable)  fiction  writ  large  over  all,  that 
"Everybody  is  presumed  to  know  the  law." 

In  1863  Lord  Westbury  said  in  the  House  of  Lords:  "The  wisdom 
and  excellence  of  Lord  Bacon's  proposal  for  the  compiling  and  amendment 
of  the  law  of  England  have  been  admitted  from  age  to  age,  and  the  &ct  that 
nothing  has  been  done  to  give  effect  to  it,  we  must  attribute  to  the  singular 
inertia  that  characterises  the  English  Legislature." 

And  Austin  before  him  had  said  in  his  Lectures  on  Jurisprudence: 
"  Such  are  the  evils  of  judicial  legislation  that  it  would  seem  that  the  ex- 
pediency of  a  code  (or  of  a  complete  or  exclusive  body  of  State  law)  will 
hardly  admit  of  a  doubt,  nor  would  it,  provided  that  the  chaos  of  judiciary 
law,  and  of  the  statute  law  struck  patch-wise  on  the  judiciary,  could  be 
superseded  by  a  good  code." 

Supposing  now  the  "  inertia"  was  no  longer  so  potent,  and  could  be  over- 
come with  a  little  resolution,  then  the  question  would  arise :  Could  we  at 
the  present  time  produce  a  good  code  ? 

Of  course  nobody  could  a  priori  give  an  answer  with  any  degree  of 
certainty.  But  when  we  survey  the  immense  amount  of  legal  literature, 
much  of  it  of  undoubtedly  high  merit,,  which  in  the  course  of  the  last 
decade  has  been  and  is  still  being  constantly  turned  out,  shall  we  be 
justified  in  taking  the  pessimistic  view  that  the  present  generation  of  English 
lawyers  would  not  have  "  den  Beruf  zur  Gesetzgebung  "  (which  Savigny  at 
the  beginning  of  the  nineteenth  century  denied  to  his  contemporaries),  and 
that  we  could  not  find  men  quite  as  well  equipped  for  the  task  as  the 
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redactors  of  the  Code  Napoleon  and  those  of  the  German  Civil  Code  were 
for  their  tasks  ? 

And  here  I  keep  (apart  from  the  little  codes  which  have  been  successfully 
produced  since  1882)  my  eyes  chiefiy  on  works  which  in  their  nature  are 
somewhat  cognate  to  the  work  of  codifying,  at  least  in  its  preliminary  stages. 
I  mean  such  publications  as  the  excellent  Encydopctdia  of  the  Laws  of 
England^  of  which  a  new  edition  is  nearly  completed ;  Mr.  Jenks's  Digest 
ef  the  English  Law^  based  on  the  system  of  the  German  Code,  which, 
though  unavoidably  bearing  a  non-indigenous  stamp,  gives  high  testimony  of 
the  faculty  of  lucid  and  sure  consolidation  under  great  difficulties;  and 
The  Laws  of  England  under  the  chief  editorship  of  the  Earl  of  Halsbury, 
following  on  the  lines  of  the  Royal  Commission  of  1867  for  the  exposition  of 
a  digest  of  the  law.  And  it  is  particularly  interesting  to  note  that  the  editor 
is  not  discouraged  by  the  view  taken  by  the  members  of  that  Commission, 
y\z,^  that  "a  work  of  this  nature  could  not  be  accomplished  by  private 
enterprise  and  that  it  must  be  executed  by  public  authority  and  at  the 
national  expense." 

True,  the  aim  of  the  Commissioners  of  1867  went  beyond  that  of  Lord 
Halsbury,  who  with  modest  reserve  and  only  impliedly  hints  at  the  service 
which  his  collection  of  treatises  might  perhaps  ultimately  render  towards 
clearing  the  ground  for  a  codified  system,  whilst  the  Commissioners  pointed 
to  the  latter  object  as  directly  involved  in  their  own  task.  They  say :  "  How- 
ever excellent  such  separate  treatises  may  be,  they  do  not  give  the  aid  and 
guidance  that  would  be  afforded  by  a  complete  exposition  of  the  law  in  a 
uniform  shape.  A  digest  correctly  framed  and  revised  from  time  to  time 
would  go  izx  to  remedy  the  evils  we  have  pointed  out  It  would  bring  the 
mass  of  the  law  within  a  moderate  compass  and  it  would  give  order  and 
method  to  the  constituent  parts.  Such  a  Digest  would,  in  our  judgment,  be 
highly  beneficial — would,  moreover,  be  the  best  preparation  for  a  code  if  at 
any  future  time  codification  of  the  law  should  be  resolved  on." 

And  the  Commbsioners  did  not  express  their  views  on  the  desirability  of 
a  digest  with  supervening  codification  in  an  indifferent  spirit.  They  declared 
it  to  be  an  act  of  national  duty  to  make  an  end  to  a  state  of  things  where 
the  law,  which  everybody  was  supposed  to  know,  was  deposited  in  100,000 
cases  contained  in  1,300  volumes. 

The  Commission  was  after  their  first  report  no  more  heard  of,  and 
the  1,300  volumes  of  decisions,  together  with  the  forty-five  volumes  of 
statutes,  remained  the  only  recognised  source  and  exposition  of  the  law. 
When,  therefore,  Lord  Halsbury  observes  that  "if  such  a  Commission 
could  not  achieve  a  result,  the  task  must  be  hopeless,"  I  venture,  with 
the  greatest  respect,  to  demur,  as  it  might  have  been  a  case  of  euthanasia — 
not  necessarily  suicide  in  despair. 

At  any  rate  the  practical  aspect  of  things  is  still  the  same  as  described 
by  Austin  (p.  675,  U.) :  **  The  ordinary  course  is  this :  A  man  enters  into 
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some  transaction  (say  for  example  a  contract)  either  without  adnce  or 
with  the  advice  of  an  incompetent  attorney.  By  consequence  he  gets  into 
a  scrape.  Finding  himself  in  a  scrape  he  submits  a  case  through  his  attorney 
to  counsel.  And  for  the  fee  to  attorney  and  coimsel  he  has  the  exquisite 
sati^action'of  learning  with  certainty  that  the  mischief  is  irremediable."  I 
would  add  that  he  is  comparatively  lucky  if  he  learns  it  in  this  way.  In 
many  cases  he  will  only  learn  it  after  having  gone  through  the  much  more 
costly  and  painful  process  of  litigation.  Yet  it  would  be  un^Bur  to  blame 
either  attorney  or  counsel  for  contingencies  of  the  latter  description.  How 
can  they,  in  view  of  that  entangled  state  of  things,  be  certain  about  any- 
thing ?  Why  should  they  carry  Quixotism  so  far  as  regulariy  to  say  "  Don't,** 
if  the  client  believes  in  his  good  cause,  even  when  they  are  not  so  sure 
about  the  strength  of  his  case.    Besides,  "  the  unexpected  mostly  haf^pens." 

There  may  still  be  case-loving  lawyers  who  would  argue  that  judiciary 
law  is  in  many  respects  superior  to  legislation.  Austin  himself  hiss  some- 
thing to  say  against  the  detractors  of  the  former ;  but  I  cannot  suppress 
a  slight  suspicion  that  in  doing  so  he  was  not  altogether  influenced  by 
objective  reasons,  but  also,  perhaps  unconsciously,  by  his  antagonism  to 
Bentham  and  the  latter's  attack  on  "judge-made"  law,  which  Austin 
apparently  considered  sciolistic.  On  the  other  hand,  he  himself  gives  seven 
reasons  against  such  judiciary  law  which  it  would  be  hard  to  refute. 

In  favour  of  judiciary  law  two  points  are  generally  advanced,  viz. 
(i)  its  consistency  and  coherence,  and  (2)  its  elasticity,  enabling  Courts  to 
evolve  rules  of  law.  Supposing  that  is  so,  I  admit  that  such  merit  would 
quite  as  much  be  inherent  in  a  good  code;  the  former,  because  a  system 
would  not  be  such  unless  consistent  and  coherent ;  the  latter,  because  the 
devebpment  which  might  go  on  by  way  of  interpretation  of  judge-made 
rules  would  quite  as  well  apply  to  legislative  rules — provided  they  are  good — 
wide  without  being  vague.  Besides,  if  occasion  arises  new  rules  are  easier 
grafted  on  statutory  than  on  common  law. 

However,  I  will  try  and  show  by  means  of  a  single  example  that  even 
the  above-claimed  merits  cannot  implicitly  be  conceded  to  judiciary  law. 

What  is  the  attitude  of  the  law  in  respect  of  a  sale  in  which  one  of  the 
parties  has  been  unduly  and  grossly  damnified?  We  remember  that  the 
Emperor  Diocletian  was  all  in  sympathy  with  the  seller  who  had  sold 
a  thing  much  below  its  value,  giving  as  the  sole  reason  that  it  was  only 
"  humane "  that  he  should  be  entitled  to  have  the  thing  restored  to  him 
against  the  return  of  the  purchase-money.  Great  civilians  held  that  the 
rescript  was  contrary  to  the  spirit  of  the  Roman  law;  and  the  practice  in 
the  Courts  of  Civil  Law  subsequently  corrected  that  curiously  oblique  rule 
by  giving  the  buyer  an  analogous  remedy.  When  at  the  end  of  the  eight- 
eenth century  the  Prussian  Code  was  drafted,  the  Commissioners  were 
absolutely  opposed  to  the  view  taken  by  the  Roman  Emperor,  which  they 
considered  arbitrary  and  mischievous.    On  the  other  hand,  they  adopted 
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the  principle  (of  hesio  enormis\  in  exceptional  cases,  in  favour  of  buyers, 
raising  a  (refutable)  prasumptio  of  error.  The  Code  Napoleon  provides : 
*'  Seller  \s  responsible  for  hidden  defects,  even  if  he  did  not  know  of  them, 
unless  it  had  been  stipulated  that  he  shall  not  be  bound  by  any  (implied) 
warranty."  The  Austrian  Code  (1811):  "A  person  transferring  a  thing  to 
another  for  a  consideration  warrants  that  the  same  has  the  qualities  which 
it  is  customarily  supposed  to  have.  If  the  defects  are  apparent,  no  warranty 
is  implied."  The  Italian  Code  (1865) :  "The  seller  is  liable  to  warrant  the 
thing  in  respect  of  latent  faults  or  defects  rendering  it  unfit  for  the  use  for 
which  it  is  intended  or  diminishing  its  use-value  to  such  an  extent  that 
the  buyer  would  not  have  acquired  it  or  would  have  offered  a  lower  price. 
Seller  is  liable  for  latent  faults  even  if  he  has  not  known  them,  unless  he 
has  stipulated  to  the  contrary."  (I  confine  myself  to  the  Codes  passed 
prior  to  1882,  the  year  of  the  Sale  of  Goods  Act.) 

We  thus  find  that  the  distinct  tendency  of  all  those  Codes  is  to  extend 
considerable  protection  to  the  buyer,  which  seems  only  right  in  view  of 
flie  circumstances  in  which  sales  are  regularly  effected. 

The  English  common  law  stands  apart  in  its  partiality  against  the  buyer. 
Here  the  maxim  "  Caveat  emptor  "  has  crept  in.  We  know  not  whence  it 
has  come  or  what  its  original  purport  may  have  been.  Its  beginning  is  lost 
in  darkness  (the  Statute  of  Westminster  II.  relating  only  to  real  property 
and  title  does  not  assist  us),  and  the  only  judicial  explanation  contained 
in  the  books  appears  to  be  that  by  Parke  J.  (in  Morley  v.  Attenborough^ 
3  Exch.  p.  511),  who  suggests  that  it  probably  owes  its  origin  to  the  fact  that 
in  eariy  times  nearly  all  sales  of  goods  took  place  in  market  overt.  But  I 
doubt  whether  that  dictum  can  find  acceptance,  considering  that  the  notion 
of  *'  market  overt "  serves  to  protect  the  buyer,  and  a  warning  to  him  in 
the  market-place  would  therefore  be  rather  incongruous.  Besides,  that  could 
only  have  reference  to  the  title. 

But  how  did  it  come  to  be  applied  to  the  quality  and  condition  of  goods  ? 

The  oldest  case  in  the  books,  governed  by  that  maxim,  or  perhaps 
responsible  for  it,  is  Chandelors,  Lupus  (1603)^  2  Smith  Leading  Cases  54. 
A  jeweller  sells  a  stone  as  a  Bezoar  stone  at  the  price  of  such.  It  turns 
out  to  be  an  ordinary  stone.  The  buyer  brings  an  action  and  wins  his  case 
in  the  King's  Bench.  In  error  the  judgment  is  reversed.  Reason:  ''A 
bare  affirmation  that  it  was  a  Bezoar  stone,  without  guaranteeing  it  to  be 
so,  gives  no  cause  of  action,  although  seller  knew  it  to  be  no  Bezoar  stone. 
This  is  not  material."  It  is  especially  interesting  to  note  that  the  judge 
<^  first  instance  does  not  seem  to  have  known  the  most  important  principle 
that  a  vendor  unless  he  savs  expressly  "  I  warrant,"  or  "  I  guarantee,"  or 
something  "  amounting  "  to  the  same  (cf.  Cave  v.  Coleman^  3  M.  &  R.  2),  is 
allowed  by  the  law  to  commit  any  gross  fraud. 

On  this  leading  case,  so  &r  as  appears  from  the  records,  seems  to  rest 
the  doctrine  which  has  produced   judgments  which  must  have  shocked 
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the  honest  conscience  of  former  generations,  as  it  would  shock  the  conscience 
of  the  roan  in  the  street  at  the  present  day.  It  was  formalism  in  txulsis — 
with  the  equity  of  which  English  jurisprudence  is  so  justly  proud,  rigidly 
excluded.    And  it  went  on  from  precedent  to  precedent. 

I  will  pick  out  a  few  cases,  turning  with  more  or  less  variatipn  on  that 
maxim  which  adorns  the  books  of  the  nineteenth  century.  There  is  Parkinson 
V.  Let  (1803),  3  East  314.  Hops  were  sold  by  sample  with  the  guarantee 
that  the  bulk  corresponded  with  the  sample.  The  former  proved  im- 
merchantable.  Judgment  against  buyer.  Budd  v.  Fairmanner  (1831), 
8  Bing.  48  :  A  colt  had  been  sold  as  four  years  old  which  afterwards  turned 
out  to  be  much  older.  Judgment  against  buyer.  Omrod  v.  Huth  (1845), 
4  Mec.  &  W. :  Cotton  was  sold  upon  the  representation  that  the  buUc 
corresponded  with  the  sample,  but  no  warranty  was  given.  The  bulk 
turned  out  of  inferior  quality.  Judgment  i^ainst  buyer.  Barnby  v.  Bollett 
(1847),  16  ^cc.  &  W.  644 :  The  carcass  of  a  pig  was  sold  for  consumption. 
It  turned  out  to  be  diseased.  In  the  Court  of  E«:hequer  judgment  was 
given  for  buyer.  The  Exchequer  Chamber  reversed  that  judgment  in 
favour  of  the  seller.  Hopkins  v.  Tanktray  (1854),  15  C.B.  130:  Sale  of 
a  horse.  Seller  affirming :  "  I  assure  you  he  is  perfectly  sound"  He 
turned  out  to  be  unsound.    Judgment. against  buyer. 

Now  between  this  series  of  anti-buyer  cases  we  have  others  which 
bear  testimony  to  a  different  phase  of  thought.  There  is  Power  v.  Barham 
(1836),  Ad.  &  E.  iv.  "Four  pictures,  Canaletti,"  were  advertised  for 
sale.  They  turned  out  not  to  be  by  Canaletto.  The  seller's  plea 
that  the  "  style  **  of  Canaletto  only  was  meant  was  rejected.  Judgment 
for  buyer.  In  1838  judgment  was  given  in  favour  of  a  buyer  who  had 
bought  a  ship  on  a  voyage,  which  at  the  time  of  the  transaction  was 
already  a  wreck.  The  jury's  verdict  was  that  the  subject-matter  of 
the  sale  had  ceased  to  be  a  ship  and  was  only  a  bundle  of  timber  (Barr 
v.  Gibson^  3  M.  &  W.  390).  In  Brown  v.  Eddington  (1841),  2  Scott  N.R., 
a  crane  rope  was  ordered  for  the  express  purpose  of  raising  pipes.  The 
rope  turned  out  imfit  The  seller  was  held  liable  for  damage  on  the  ground 
of  an  implied  warranty. 

Now  where  was  the  maxim  "  Caveat  emptor  "  in  the  latter  set  of  cases 
as  compared  with  the  other  ?  Of  course  I  shall  be  told  that  the  cases  were 
"distinguished"  and  quite  correctly  decided.  But  what  about  common 
sense  and  fairness?  Reconcile,  for  example,  Barnby  v.  BoUett  with  Barr 
V.  Gibson.  In  the  latter  case  the  ship  certainly  may  have  ceased  to  be  a 
ship.  Yet  it  was  at  least  something.  But  the  carcass  of  a  pig,  in  a  diseased 
condition,  is  nothing,  and  probably  even  worse  than  nothing,  as  it  would 
entail  to  the  buyer  the  cost  of  removal  and  destruction. 

In  the  circumstances,  can  it  be  maintained  that  the  judiciary  law  here 
shows  itself  particularly  consistent  and  coherent  ?  And  does  it  prove  any 
specific  attitude  for  the  evolution  of  the  law  in  the  right  direction  ? 
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The  judges^  in  dealing  with  cases  of  this  kind  expressed  different 
sentiments.  In  Jones  v.Just^  3  Q.B.  67,  for  instance,  the  judge  was  inclined 
to  be  apologetic,  saying :  "  This  at  least  must  be  maintained,  that  '  Caveat 
emptor '  was  never  applied  when  no  opportunity  for  inspection  was  given/' 
On  the  other  hand,  Lord  Mansfield  (in  Vernon  v.  Keyes^  4  Taunton) 
remarked  ''that  which  every  seller  in  this  town  does  every  day  who  telb 
every  falsehood  he  can  to  induce  a  buyer  to  purchase." 

Legislation  came  at  last  to  the  rescue  in  1882,  and  supplied  that  which 
judidary  law  could  not  efifect,  by  placing  the  relations  between  seller  and 
buyer  on  a  rational  and  foir  basis. 

Yet  "  Caveat  emptor "  has  not  been  quite  exorcised  and  is  still  a  bug- 
bear, disturbing  commerce  and  making  foreign  merchants  nervous  in  entering 
into  transactions  with  English  traders.  This  was  pointed  out  at  the  last 
Congress  of  the  International  Law  Association  at  Buda-Pesth. 

Even  that  otherwise  admirable  little  Sale  of  Goods  Act  has  thus 
fifdled  to  dispel  that  notion  altogether.  And  I  believe  the  fault  lies  partly 
in  the  method  of  draftsmanship,  into  which  Sir  Mackenzie  Chalmers  initiates 
us  in  his  '*  Introductions  **  to  his  various  text-books  in  a  most  lucid  and 
interesting  manner.  The  fundamental  rule  for  drafting  those  codes,  as  laid 
down  by  the  late  Lord  Herschell,  was  a  strict  adherence  to  the  judiciary  law, 
avoiding  all  and  any  attempts  at  altering  and  improving — the  latter  process 
to  be  left  to  theXegislature.  Now,  considering  the  hurry  of  political  life, 
one  cannot  wonder  if  lacunae  remain  and  amendments  go  astray.  Codifi- 
cations on  a  large  scale  would  of  course,  at  the  outset,  have  to  go  un- 
hampered by  such  restrictions  and  to  work  in  a  progressive  and  reformatory 
spirit. 

And  codification  would  not  only  be  good  for  the  law,  it  would  also 
be  good  for  the  legal  profession.  Austin  already  observed  that  codification 
would  make  decentralisation  feasible.  The  highly  involved  state  of  our 
law  makes  specialisation  in  a  very  high  degree,  and  consequently  centralisa- 
tion, inevitable. 

At  the  beginning  of  the  'eighties  of  the  last  century  prominent  men  were 
publicly  advocating  a  scheme  of  codification  of  the  whole  law,  and  Lord 
Herschell  then  estimated  that  the  work  would  not  cost  more  than  a  single 
battleship.    I  believe  that  it  could  now  be  done  for  less. 
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THE   NEW  TURKISH   CONSTITUTION 

[Contributed  by  NoRMAir  Bentwich,  Esq.] 

l^HE  Constitution  of  Turkey,  which  has  been  granted  as  the  outcome  of 
the  peaceful  revolution  of  the  Young  Turks,  whether  regarded  in  the  light 
of  its  origin  or  of  its  contents,  is  a  most  interesting  document  The 
spirit  of  personal  liberty  and  constitutional  government  spring  up  therein 
full-grown,  like  a  new  Athena,  as  it  were,  from  the  head  of  the  most 
autocratic  sovereign  of  Europe,  armed  with  the  full  panoply  of  parliamen- 
tary executive  and  judicial  institutions  which  have  grown  up  in  the  course 
of  ages  among  other  peoples.  To  Englishmen,  who  have  not  a  fixed  con- 
stitution, and  whose  most  cherished  rights  depend  often  upon  traditional 
understandings  and  tadt  principles,  it  is  especially  remarkable  to  notice 
how,  with  a  number  of  detailed  Laws  about  the  rights  and  constitution 
of  the  Ministry,  the  Senate,  the  Chamber  of  Deputies,  and  the  Courts  of 
Law,  there  is  set  out  explicitly  a  series  of  first  principles  touching  the 
rights  of  the  subject  which,  from  their  unbroken  acceptance  liere  since 
the  time  of  Magna  Charta,  seem  axiomatic  And  it  is  not  less  remarkable 
to  find  provisions,  which  mark  an  advance  upon  the  public  Law  of  many 
Western  States,  side  by  side  with  statements  of  elementary  duties  and 
with  the  foundation  of  some  dangerous  prerogatives.  The  English  Constitu- 
tion, the  mother  of  parliamentary  governments,  seems  to  have  been  the 
chief  model  of  the  Turkish  reformers,  but  in  the  relations  of  the  Ministry 
to  the  Parliament  and  in  the  constitution  of  the  Senate  there  is  imitation 
rather  of  Continental  States.  We  propose  to  summarise  the  Constitution, 
adding  a  few  notes  upon  provisions  which  seem  noteworthy. 

ProviiUmi  of  fhe  Ckmftitiition.— The  first  Article  states  that  ''The 
Ottoman  Empire  comprises  the  present  territory  and  possessions  and  semi- 
dependent  provinces.  It  forms  one  indivisible  whole,  fix>m  which  no 
pcMtion  can  be  detached  under  any  pretext  whatever." 

In  view  of  events  which  immediately  followed  the  grant  of  the  Constitution 
this  Article  has  an  ironical  ring,  but  it  is  significant  that  the  new  r^me 
is  headed  by  a  political  declaration  of  this  kind.  The  party  of  progress 
is  also  the  party  which  will  fig^t  against  the  disintegration  of  the  empire ; 
and  the  note  of  Turkish  national  pride  is  repeated  in  several  later  provisions. 
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The  Constitution  is  in  part  an  attempt  to  weld  the  diverse  subjects  of  the 
Sultan  into  one  united  whole. 

By  Article  2  Constantinople  is  declared  to  be  the  capital  of  the  empire ; 
and  the  next  five  Articles  describe  the  position  and  powers  and  prerogatives 
of  the  Sultan.  The  sovereignty  belongs  to  the  eldest  prince  of  the  House  of 
Osnuuiy  who  is  also  the  Supreme  Caliph  of  Islamism  and  the  protector 
of  the  Mussulman  religion.  He  is  irresponsible  and  his  person  is  sacred» 
and  the  lives  of  the  members  of  the  Imperial  Dynasty,  together  with  their 
property  and  their  liberty,  are  under  the  guarantee  of  all  the  people.  His 
sovereign  rights  resemble  those  which  the  English  sovereign  holds  in  theory 
but  for  some  time  will  probably  be  more  directly  exercised.  He  dismisses 
and  appoints  ministers ;  he  controls  the  coining  of  money ;  he  concludes 
treaties;  he  declares  war  and  makes  peace;  he  commands  the  military 
and  naval  forces ;  he  administers  the  Sacred  Law  (Chert) ;  he  respites  or 
commutes  sentences  pronounced  by  the  Criminal  Courts;  he  summons 
and  prorogues  the  General  Assembly ;  he  dissolves,  if  he  deems  it  necessary, 
the  Chamber  of  Deputies,  but  he  is  bound  in  that  case  to  direct  the  election 
of  new  members  within  a  limited  time. 

The  next  section  of  the  Constitution  deals  with  the  public  rights  of 
the  citizen.  All  subjects  of  the  empire  are  Ottomans,  whatever  faith  they 
profess  (Art  8).  This  Law,  again,  marks  the  desire  to  create  a  national 
feeling  among  the  heterogeneous  populations  of  Turkey.  "  Every  Ottoman 
enjoys  personal  liberty  on  condition  of  not  interfering  with  the  liberty  of 
others,  and  this  liberty  is  inviolable,"  i.e.  he  may  not  suffer  imprisonment 
except  by  due  process  of  Law  (Arts.  9  &  10). 

Islamism  is  the  State  religion,  but  at  the  same  time  the  State  will 
protect  the  free  exercise  of  all  faiths  professed  in  the  empire  and  uphold 
the  reUgious  privileges  granted  to  various  bodies,  on  condition  that  public 
order  and  morality  are  respected  (Art  1 1). 

By  Article  12  freedom  of  the  Press  is  granted,  within  limits  imposed 
by  the  Law — presumably  the  Law  of  libel — and  by  Article  15  freedom 
of  education.  Every  Ottoman  can  attend  public  or  private  instruction 
on  condition  of  conforming  to  the  Law,  and  all  schools  are  placed  under 
State  supervision.  These  provisions,  if  they  become  effective,  should  help 
more  than  anything  else  to  establish  a  new  order  in  Turkey,  for  the  denial 
of  the  free  expression  of  ofHnion  and  the  restrictions  on  education  have 
been  in  the  past  the  chief  obstacles  to  progress.  The  right  is  given  to 
form  companies  industrial,  agricultural,  and  commercial;  and  to  present 
petitions  to  the  authorities  relating  to  the  disturbance  of  law  and  order, 
and  likewise  to  the  General  Assembly  complaining  of  the  conduct  of  State 
officials  (Arts.  13  &  14). 

All  Ottomans  are  equal  in  the  eye  of  the  Law,  without  prejudice  to 
their  religious  beliefs;  they  are  admissible  to  public  offices  according 
to  their  fitness,  merit,  and  ability;   but  a  knowledge  of  Turkish,  which 
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is  the  official  language  of  the  State,  is  a  necessary  qualification  (Arts.  17, 
18,  and  19). 

Taxes  are  to  be  assessed  in  proportion  to  the  fortunes  of  the  taxpayers, 
and  no  sum  of  money  can  be  exacted  under  the  name  of  tax  or  impost 
except  by  a  Law  duly  passed.  Confiscation  of  property,  forced  levies,  and 
forced  labour  are  prohibited,  saving  only  contributions  levied  in  time  of 
war  and  measures  rendered  necessary  by  the  exigencies  of  war  (Arts,  so,  24, 
and  25). 

Property  lawfully  acquired  is  guaranteed.  There  can  be  no  dispossession 
by  the  State  save  on  good  public  cause  shown,  and  subject  to  the  payment 
of  fair  compensation.  The  home  is  inviolable,  and  cannot  be  entered  by 
the  authorities  except  in  cases  prescribed  by  Law.  No  man  is  bound  to 
appear  before  any  other  than  a  competent  and  lawfully  constituted  tribunal ; 
and  torture  and  inquisition  are  whoUy  and  absolutely  forbidden  (Arts.  21,  32, 
and  26). 

The  charter  of  liberties  seems  to  be  complete  save  only  that  no  ri^t 
of  public  meeting  appears  to  be  provided,  and  trial  by  jury  is  not  introduced. 

The  third  section  deals  with  Ministers  of  the  Crown,  of  whom  the  chief 
is  the  Grand  Vizier,  appointed  by  the  Sultan  at  his  pleasure  (Art  27).  He 
holds  a  position  more  like  that  of  the  Imperial  German  Chancellor  than 
the  English  Prime  Minister,  for  he  not  only  presides  over  the  Cabinet  of 
Ministers  which  considers  all  important  afiairs  of  State,  domestic  or  foreign, 
but  he  exercises  a  general  control  over  every  department  of  State  and  takes 
action  on  the  measures  presented  to  him  by  the  heads  of  departments,  either 
by  referring  them  to  the  Cabinet  and  then  presenting  them  for  the  Imperial 
sanction,  or  by  deciding  on  them  himself  and  then  referring  them  to  the 
approval  of  the  Sultan. 

The  ministers,  however,  are  declared  to  be  responsible  for  their  Acts 
and  measures,  and  power  is  given  to  members  of  the  Chamber  of  Deputies 
to  lodge  a  complaint  against  any  minister  which,  at  the  discretion  of  the 
President  of  the  Assembly  and  a  special  Committee  pf  the  House,  may  be 
brought  before  the  whole  Chamber.  If  the  Committee's  report  is  adopted, 
an  address  praying  for  the  trial  of  the  minister  is  to  be  transmitted  to  the 
Grand  Vizier  and  will  be  remitted  by  the  Sultan  to  the  High  Court 

This  procedure  has  some  of  the  characteristics  of  the  old  English  im- 
peachment, but  is  an  improvement  on  it,  in  that  the  Court  which  finally  tries 
the  issue  is  not  an  exclusively  political  tribunal,  though  it  will  act  under 
special  rules  (Arts.  30-32). 

Suits  between  ministers  and  private  individuals  in  respect  of  private 
causes  are  to  be  judged  by  the  ordinary  tribunals.  Each  minister,  though 
appointed  independently  of  the  General  Assembly,  has  the  right  to  be 
present  or  be  represented  at  the  sittings  of  either  House,  and  when  requested 
by  a  vote  to  appear  to  give  explanations  he  is  bound  to  reply.  When  the 
General  Assembly  is  not  in  session  a   minister  may  adopt  measures  to 
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protect  the  State  which  have  provisionally  the  force  of  law,  but  they  must 
be  submitted  to  the  Assembly  immediately  upon  its  meeting.  In  case  of 
a  conflict  between  ministers  and  the  Chamber  of  Deputies  upon  a  Bill  on 
which  the  minister  is  of  opinion  that  he  should  insist,  the  Sultan  may 
change  his  ministers  or  dissolve  the  Chamber,  subject  to  a  new  election 
within  a  limited  period  (Arts.  35  and  36). 

One  of  the  Articles  dealing  with  public  officials  is  noteworthy :  it  makes 
obedience  due  to  a  superior  only  when  the  orders  given  are  legal;  and  in 
respect  of  acts  contrary  to  law  the  &ct  of  having  obeyed  a  superior  will 
not  relieve  the  official  who  has  performed  them  from  responsibility.  This 
law  adopts  one  of  the  well-known  principles  of  the  English  Constitution. 

The  next  and  longest  section  of  the  Constitution  treats  of  the  General 
Assembly,  which  corresponds  with  Parliament  and  is  composed,  in  accordance 
with  the  best  models,  of  two  Chambers,  the  Senate  and  the  Chamber  of 
Deputies,  which  are  to  sit  annually  from  November  i  to  March  i.  Neither 
Chamber  can  assemble  when  the  other  is  not  sitting,  but  the  sittings  may  be 
prolonged  or  abridged  at  the  discretion  of  the  Sultan.  The  opening  of  the 
Session  will  be  marked  by  an  Imperial  Speech,  answering  in  substance  to 
the  King's  Speech  of  our  Parliament  All  the  members  of  the  Assembly 
are  to  take  an  oath  of  fidelity  and  to  bind  themselves  to  observe  the 
Constitution,  and  they  are  free  to  express  their  qpinions  and  vote  as  they 
like;  they  cannot  be  bound  by  any  promises  or  conditions,  or  prosecuted 
for  opinions  or  votes  in  the  course  of  debate  (Arts.  46  and  47). 

Part  of  this  provision  appears  to  embody  the  spirit  of  the  recent  English 
decision  that  it  is  against  public  policy  for  a  Member  of  Parliament  to  con- 
tract to  obey  any  party  whip. 

Voting  must  be  in  person;  no  business  may  he  transacted  in  either 
Chamber  unless  more  than  half  the  members  are  present  Resolutions 
must  be  carried  by  an  absolute  majority  of  members  present  (Arts.  49 

The  ministers  in  general  have  the  initiative  of  bringing  forward  a  Bill 
or  altering  an  existing  law;  but  the  Senate  or  Chamber  of  Deputies  may 
originate  a  new,  or  amend  an  old  law,  referring  to  matters  within  their 
province,  and  their  Bill  may  be  adopted  by  the  Sultan  and  enacted  (Art  53). 

A  draft  Bill  once  thrown  out  by  either  Chamber  cannot  be  brought 
forward  a  second  time  in  the  same  Session ;  and  before  it  is  carried  each 
article  of  it  and  the  whole  Bill  must  be  passed  by  a  majority  of  votes  in 
both  Chambers  (Arts.  54  &  55). 

The  debates  are  to  be  conducted  in  the  Turkish  language,  a  knowledge 
of  which  is  here  again  made  a  condition  of  entering  public  life.  Votes  are 
given  by  show  of  hands,  or  by  ballot  if  a  majority  of  members  so  resolve. 

The  Senate. — Turkey  is  free  from  those  difficulties  of  historical  tradition 
which  make  the  reform  of  the  second  English  Chamber  so  hard  to  effects 
and  the  Constitution  provides  for  a  Second  Chamber  filled  up  on  a  reasonable 
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system  and  endowed  with  definite  functions.  The  President  and  members  of 
her  Senate  are  to  be  nominated  for  life  directly  by  the  Sultan,  and  are  not  to 
exceed  a  third  of  the  members  of  the  Lower  House.  In  order  to  be  nomi- 
nated a  man  must  be  at  least  forty  years  old,  and  have  shown  by  his  acts 
that  he  is  worthy  of  public  confidence  or  have  rendered  signal  service  ta 
the  State.  Senators  are  to  receive  a  stipend  of  10,000  piastres  a  montii^ 
but  if  already  holding  a  paid  office  they  receive  only  the  difference  between 
their  salary  and  their  stipend  (Arts.  60  to  63). 

The  Senate  is  essentially  a  revising  Chamber.  It  is  to  examine  Bills 
tent  up  from  the  Chamber  of  Deputies  and  if  it  finds  a  provision  contrarf 
to  the  sovereign  rights  of  the  Sultan,  or  to  liberty,  or  the  Constitution,  etc., 
^  it  either  rejects  it  definitely  by  a  vote,  assigning  its  reasons,  or  it  sends  the 
Bill  back,  with  its  observations,  to  the  Lower  House,  demanding  that  it 
should  be  modified  or  amended  in  the  sense  of  those  observations.  It 
also  examines  petitions  and  transmits  those  which  it  thinks  deserving  of 
reference,  with  its  observations,  to  the  Vizier. 

The  Chamber  of  Deputiet.— The  constitution  of  the  Turkish  Chamber  of 
Deputies  is  also  more  logical  and  uniform  than  that  of  our  House  of 
Commons,  the  clean  slate  with  which  the  reformers  started  enabling  them 
to  avoid  some  of  the  inconsistencies  which  appear  in  historical  constitutions. 
There  is  one  Deputy  for  every  50,000  males  belonging  to  the  Ottoman 
nationality,  who  is  to  be  elected  by  secret  ballot  No  public  office  can  be 
held  together  with  the  post  of  Deputy,  save  that  of  a  minister ;  any  official 
elected  may  accept  or  refuse  election,  but  if  he  accepts  he  must  resign  his 
other  functions  (Arts.  6$  and  67). 

A  number  of  persons  are  declared  ineligible  as  Deputies,  among  them 
those  who  are  not  of  Ottoman  nationality,  who  do  not  understand  Turing 
who  are  under  thirty  years  of  age,  who  are  attached  to  the  service  of  a 
private  individual,  who  are  undischarged  bankrupts,  who  are  notoriously 
in  disrepute  for  their  conduct,  and  who  are  under  judicial  sentence.  The 
national  note  is  further  emphasised  by  a  provision  that,  after  the  first 
period  of  four  years,  eligibility  will  be  dependent  upon  the  ability  to  read 
Turkish,  and,  as  far  as  possible  (whatever  that  may  mean),  to  write  in  diat 
language  (Art.  68). 

The  Government  is  anxious,  it  seems,  to  avoid  the  difficulties  of  language 
which  have  occurred  in  the  heterogeneous  parliament  of  the  Austro-Hun- 
garian  Empire. 

General  elections  of  Deputies  are  to  be  held  every  four  years,  and  are  to 
conunence  at  least  four  months  before  November  i,  when  the  Chamber 
meets  (Arts.  69  and  70). 

Although  the  Deputy  is  to  be  chosen  from  among  the  inhabitants  of 
the  province  to  which  the  electors  belong,  every  member  represents  the 
whole  of  the  Ottoman  people,  and  not  exclusively  the  district  which  has 
elected  him  (Arts.  71  &  72).     This  is  an  admirable  declaration  of  con- 
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stitutional  law  which  Western  coantries  might  imitate.  In  case  of  the 
dissolution  of  the  Chamber  by  Imperial  decree  a  general  election  must  be 
held  in  such  time  that  the  Chamber  may  meet  again  within  six  months  of 
the  date  of  dissolution. 

Each  Deputy  is  to  receive  20,000  piastres  per  Session  and  a  travelling 
allowance,  and  he  cannot  during  the  Session  be  arrested  or  prosecuted  except 
in  case  of  flagrant  crime,  unless  a  majority  of  the  Chamber  authorises  his 
prosecution  (Arts.  76  and  79). 

The  President  and  the  two  Vice-Presidents  of  the  Chamber  are  selected 
by  the  Sultan  from  a  list  of  nine  candidates  elected  by  the  Chamber  by  a 
majority  of  votes. 

The  sittings  are  public  in  general,  but  the  Chamber  may  form  itself 
into  Secret  Committee  on  the  motion  of  the  ministers  or  the  President,  or 
fifteen  members,  which  is  adopted  by  vote  (Aru.  77  and  78). 

The  work  of  the  Chamber  is  to  discuss  the  Bills  submitted  to  it,  to  adopt, 
amend,  or  reject  provisions  affecting  finances  or  the  Constitution,  to  examine 
the  Budget  and  settle  the  yearly  expenditure  with  the  ministers,  and  to 
determine  with  the  ministers  the  nature,  amount,  and  mode  of  assessment  of 
the  revenue  (Art  So). 

Tke  Judieiarj. — Next  follow  the  provisions  for  the  Courts  of  Law  and  the 
Supreme  Court  of  Justice. 

The  judges,  who  are  to  be  nominated  by  a  special  Law,  are  irremovable, 
but  may  resign.  The  sittings  of  the  tribunals  are  public  and  the  publication 
of  judgments  is  authorised  (ArtSi  81  and  82).  No  tribunal  can  under  any 
pretext  refuse  to  judge  an  aflair  within  its  competence ;  it  cannot  arrest  or 
adjourn  judgment  after  it  has  commenced  the  hearing,  unless  the  plaintiff 
desists,  and  in  criminal  matters  the  public  prosecutor  continues  in  spite  of 
the  plaintiff's  desisting. 

There  are  separate  tribunals  for  the  Sacred  Law  (CAeri)  and  the  Civil 
Law;  but  there  is  no  Droit  administratif)  suits  between  individuals  and 
the  State  being  within  the  competence  of  die  ordinary  tribunals.  Nor,  apart 
from  the  ordinary  tribunals,  can  extraordinary  Courts  or  Commissions  be 
formed  to  judge  special  cases ;  but  arbitration  and  the  nomination  of  a  referee 
are  sanctioned,  in  accordance  with  established  usage  (Arts.  85  to  89). 

No  judge  is  to  exercise  any  other  State  functions.  But  the  Supreme  Court 
is  to  be  formed  of  thirty  members,  of  whom  ten  must  be  Senators,  ten 
Councillors  of  State,  and  ten  chosen  from  among  the  Presidents  and 
members  of  the  Courts  of  Cassation  and  Appeal.  Its  members  are  elected  by 
lot  from  these  groups,  and  it  is  only  convoked  when  necessary  by  Imperial 
decree.  Its  functions  are  to  tiy  the  ministers  or  the  President  and  members 
of  the  Court  of  Cassation,  and  all  other  persons  accused  of  treason  or 
attempts  against  the  safety  of  the  State  (Art  92). 

It  resembles,  therefore,  in  part  the  French  Conseil  d'etat,  in  part  the 
ancient  English  High  Court  of  Parliament;  but  in  its  power  to  try  any 
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attempt  against  the  safety  of  the  State  there  may  lurk  a  considerable  danger 
to  individual  liberty  and  the  independence  of  the  judiciaiy.  Its  coostitiition 
is  somewhat  remarkable.  The  High  Court  is  divided  into  two  Chambers — 
the  Chamber  of  Accusation  and  the  Chamber  of  Judgment ;  the  formar  is 
composed  of  nine  members  chosen  by  lot  equally  from  the  three  bodies 
constituting  the  Court,  and  its  verdict  must  obtain  a  majority  of  two-thirds  <^ 
its  members  before  it  is  sent  up  to  the  Chamber  of  Judgment  (Arts.  93  and  94). 

The  Chamber  of  Judgment  is  formed  of  twenty-one  members,  of  whom 
seven  are  Senators,  seven  State  Councillors,  and  seven  members  of  the 
Court  of  Cassation  or  Court  of  Appeal  Its  decisions  on  cases  sent  op 
by  the  Chamber  of  Accusation  likewise  require  a  majority  of  two-thirds  of 
its  members,  and  it  is  to  judge  according  to  the  regular  laws.  There  is 
no  appeal  from  its  sentences  (Art  95). 

The  last  two  parts  of  the  Constitution  deal  with  Finance,  i,e.  the  levying 
of  taxes ;  and  with  Provincial  Administration,  of  which  the  general  principle 
is  declared  to  be  decentralisation.  The  details  of  the  provincial  organtsatioo 
are  to  be  fixed  by  subsequent  legislation,  but  it  is  provided  here  that 
there  shall  be  a  General  Council  to  meet  annually  in  the  chief  town  of 
each  province,  which  shall  deliberate  on  matters  of  public  utility  sudi  as 
the  establishment  of  means  of  communication,  the  development  of  manu- 
factures and  commerce,  and  the  spread  of  education  (Arts.  108-10). 

The  administrative  subdivisions  of  the  Province  (Vilayet)  are  die 
District  (Sandjak)  and  Carton  (Kaza).  In  each  Kaza  there  is  to  be  a 
council  composed  of  members  elected  by  each  of  the  different  (religious) 
committees,  which  will  be  charged  with  the  control  of— 

(i;  The  administration  of  the  revenues  of  real  property  or  of  wakoaf 
estates  (charitable  foundations),  of  which  the  special  destination  has  been 
fixed  by  the  expressed  dispositions  of  the  founders,  or  by  usage. 

(2)  The  employment  of  charitable  funds  or  property  affected  with  a 
charitable  purpose  by  testamentary  dispositions. 

(3)  The  administration  of  funds  of  orphans  (Art  in). 

These  local  councils  are  proof  of  the  willingness  of  the  Turks  to 
grant  equality  to  the  various  religious  denominations  which  are  gathered 
in  the  Empire.  The  demands  of  some  of  the  communities  for  local 
autonomy  may  indeed  go  further;  for  already  the  feelen  are  agitating 
for  the  complete  control  of  the  education  of  their  children,  and  they 
resist  the  attempt  to  place  all  the  schools  under  State  supervision  and  to 
make  Turkish  the  language  of  instruction.  It  is  possible,  therefore, 
that  the  powers  of  the  local  councils  of  the  denominations  will  be  extended 
to  cover  the  control  of  educational  institutions. 

Finally  the  Constitution  contains  a  few  miscellaneous  dispositicms  which 
affect  various  rights  previously  given  (Arts.  113-9). 

When  the  Imperial  Government  has  proof  of  or  apprehends  danger  in 
any  part  of  the  Empire,  it  may  proclaim  there  a  state  of  siege,  which  has 
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the  same  effect  as  the  proclamation  of  martial  law  in  the  English  dominions, 
i,e.  it  causes  a  temporary  suspension  of  the  civil  laws  and  brings  into  effect 
a  special  law  which  is  to  be  enacted.  The  Sultan  has  the  exclusive 
power  by  expelling  from  the  Empire  any  persons  who,  upon  trustworthy 
information  collected  by  the  administration  of  police,  are  recognised  as 
dangerous  to  the  safety  of  the  State.  This  power  is  analogous  to  that 
recently  exercised  by  the  executive  in  India  under  the  terms  of  the  special 
Act  to  prevent  seditious  conspiracy. 

Another  article  makes  elementary  education  obligatory  for  all  Mussulmans ; 
but  it  is  noteworthy  that  compulsory  education  is  not  provided  for  the 
members  of  other  creeds,  so  that  it  is  likely  that  in  the  near  future  Turkey 
will  have  two  classes  of  schools  as  we  had  here  till  lately :  State-schools  for 
the  established  religion  and  voluntary  schools  for  others.  Provision  is  made 
for  the  alteration  of  the  Constitution.  The  proposed  change  must  be 
submitted  in  the  first  place  to  the  Chamber  of  Deputies  and  be  passed 
thereby  a  two-thirds  majority  of  the  members,  and  must  then  receive  a 
similar  majority  in  the  Senate.  Finally  it  is  submitted  to  the  sanction 
of  the  Sultan,  and  if  it  obtains  his  assent  it  is  promulgated  by  Imperial 
Irad^  and  has  the  force  of  law. 

The  interpretation  of  the  laws  is  divided  between  the  Court  of 
Cassation,  which  decides  upon  the  civil  and  penal  laws ;  the  Council  of 
State,  which,  as  in  France,  determines  the  scope  of  administrative  laws ; 
and  the  Senate,  which  settles  disputed  points  of  the  Constitution.  This 
division  of  the  interpretative  function  does  not  seem  as  admirable  as 
the  English  practice,  which  draws  no  distinction  between  different  kinds 
of  law,  and  leaves  their  interpretation  altogether  to  the  ordinary  Courts 
of  the  land,  or  the  American  practice,  which  entrusts  the  determination  of 
the  Constitution  to  the  Supreme  Federal  Court.  It  is  another  instance  of 
increasing  the  powers  of  the  Executive  l>eyond  what  is  considered  desirable 
in  democratic  countries. 

The  large  powers  given  to  the  Vizier  and  the  existence  of  the  special 
Court  for  the  trial  of  political  offenders  are  the  two  points  in  the  Constitution 
which  would  appear  to  menace  the  liberty  which  constitutional  government 
requires  for  its  proper  development  and  is  intended  to  secure.  And 
doubtless  it  is  inevitable  that,  in  a  country  which  has  been  ruled  so  long  by 
a  small  body  of  officials,  the  Executive  should  for  a  time  retain  larger  powers 
than  it  enjoys  in  countries  where  parliamentary  government  has  long  been 
established.  The  Chamber  of  Deputies  has,  however,  already  shown  its 
independence  and  its  determination  to  establish  the  reality  as  well  as  the 
semblance  of  popular  control  over  the  government  by  bringing  about  the 
dismissal  of  the  first  Vizier  appointed  since  the  Constitution  was  granted.  An 
attempt  was  indeed  made  in  the  House  to  impeach  the  fiallen  minister,  but  it 
failed  to  win  any  support.  The  Cabinet  crisis  and  the  constitutional  way  in 
which  it  was  solved  are  hopeful  auguries  for  the  future  smooth  working  of 
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laws  which,  when  originally  enacted  in  1876,  were  not  given  a  hxc  tiial 
because  there  was  then  no  great  popular  force  behind  the  reform  party.  To- 
day that  popular  force  exists  and  is  dominant  Of  course,  it  is  possible  that 
provisions  which  are  admirable  on  paper  may  be  nullified  in  practice ;  but,  so 
far  as  present  indications  go,  the  spirit  of  the  Turkish  people  is  now  for 
reform  and  free  institutions,  and  th^  Constitution  is  but  one  ^expression  of 
a  Renaissance  which  has  revolutionised  their  whole  outlook.  If  that  spirit  is 
maintained,  the  grant  of  the  Constitution  will  mark  an  epoch,  nof  only  in  the 
history  of  Turkey,  but  in  the  history  of  the  civilised  world ;  for  it  will  prove 
that  Eastern  peoples  are  as  capable  as  Western  of  enjoying  and  developing 
progressive  political  institutions. 


JVbte. — ^The  writer  of  this  paper  desires  to  express  his  obligations  to  the 
editor  of  Tke  Hellenic  Herald^  who  has  allowed  him  to  make  use  of  the 
English  translation  of  the  Constitution  which  has  appeared  in  that  paper. 
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REVIEW  OF  LEGISLATION,  1907. 

INTRODUCTION. 

[Contributed  by  Sir  Courtenay  Ilbert,  K.C.B.,  K.C.S.I.] 

This  preliminary  note  cannot  do  more  than  glance  at  a  few  of  the  more 
important  and  interesting  features  of  the  legislation  of  1907. 

The  public  general  Acts  of  the  Parliament  at  Westminster  were  fifty-six 
in  number,  and  included  the  Territorial  and  Reserve  Forces  Act,  which  re- 
organised the  reserves,  the  militia,  and  the  volunteers ;  the  Act  for  establishing 
a  Criminal  Court  of  Appeal,  the  Small  Holdings  and  Allotments  Act,  and 
the  Act  which  legalised  marriage  with  a  deceased  wife's  sister. 

In  India  the  legislation  of  the  year  will  perhaps  be  chiefly  remembered 
for  the  law  which  dealt  with  seditious  meetings. 

The  establishment  of  the  Australian  Commonwealth  does  not  ai^)ear  to 
have  affected  materially  the  legislative  activity  of  the  constituent  States. 

New  South  Wales  supplemented  its  Old  Age  Pension  Act  by  a  measure 
providing  for  invalid  pensions. 

We  are  indebted  to  Mr.  Zichy  Woinarski  and  Professor  Harrison  Moore 
for  a  full  and  useful  summary  of  the  Victorian  Acts,  which  are  very  numerous 
and  extend  over  most  of  the  field  of  what  is  called  social  l^islation.  An 
amending  Act  restored  for  old  age  pensions  the  maximum  limit  of  10s. 
a  week,  which  had  been  reduced  to  8^.  by  an  Act  of  1891.  The  permanent 
appropriation  for  pensions  was  raised  from  ;;^i5o,ooo  to  jQ  350,000.  A 
Factory  Act  gave  power  to  extend  the  operation  of  the  Wages  Board  to 
any  business  usually  carried  on  in  a  shop,  carting  or  driving,  building  and 
quarrying  and  business  connected  therewith  (but  not  including  agriculture), 
the  sale  or  distribution  of  coal,  coke,  or  wood,  or  the  preparation  of  firewood 
for  sale.  It  fixed  the  rate  of  payment  for  overtime,  and  of  allowances  for 
•*  tea-money."  The  Closer  Settlement  Acts  were  amended.  There  was  a 
comprehensive  Forest  Act  establishing  a  State  Forests  Department  under  a 
Minister  of  Forests.  An  In&nt  Protection  Act  authorised  the  Government 
to  establish  maternity  houses,  infant  asylums,  and  separate  cottage  houses 
for  the  care  of  infonts  and  mothers,  and  amended  and  supplemented 
in  various  ways  the  principal  Act  of  1890.    An  Indeterminate  Sentences 
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Act  dealt  mainly  with  the  instinctive  and  habitual  criminal,  endeavoured  to 
make  the  punishment  fit^  not  the  crime,  but  the  criminal,  and  provided  for 
lenient  treatment  of  first  offenders.  A  Gold  Buyers  Act  made  more  stringent 
the  provisions  against  fraud  in  gold-buying  and  against  gold-stealing  from 
mines.    These  are  only  a  few  among  the  numerous  Acts  of  the  year. 

South  Australia  dealt  with  habitual  criminals,  passed  a  stringent  Act 
against  gaming  and  betting,  consolidated  the  £eu:tory  law  in  a  comprehensive 
measure  of  167  sections,  and  enabled  coroners  to  hold  inquests  in  certain 
cases  without  a  jury. 

Queensland  followed  the  examine  of  many  other  legislatures  by  establishing 
special  Courts  for  dealing  with  children. 

Tasmania  dealt  with  juvenile  smoking  and  infant  life  protection. 

The  output  of  legislation  in  New  Zealand  was  very  extensive,  and 
included  an  Act  for  confirming  preferential  tariff  arrangements  with  South 
Afiica.  The  Legislature  fixed  a  minimum  rate  of  wages  for  factories,  imposed 
a  graduated  land  tax  on  the  unimproved  value  of  land,  and  required  Chinese 
immigrants  to  pass  an  examination  in  English  as  a  condition  of  admission. 
The  Tohunga  Suppression  Act,  after  reciting  that  "  designing  persons  known 
as  tohungas  practise  on  the  superstition  or  credulity  of  the  Maori  people  by 
pretending  to  possess  supernatural  powers  in  the  treatment  and  cure  <^ 
disease,  the  foretelling  of  future  events,  and  otherwise,  and  thereby  induce 
the  Maoris  to  neglect  their  proper  occupation  and  gather  into  meetings  where 
their  substance  is  consumed  and  their  minds  are  unsettled,  to  the  injury  of 
themselves  and  of  the  Maori  people  generally,"  made  it  an  offence  to  practise 
as  a  tdiunga. 

There  is  a  natural  transition  from  such  an  enactment  to  Africa.  The 
dominant  notes  of  Cape  Colony  legislation  in  1907  were  retrenchment  and 
taxation.  The  Legislature  reduced  the  pay  of  all  public  servants,  including 
Ministers  of  the  Crown  and  members  of  Parliament,  to  the  uniform  extent  of 
5  per  cent,  on  their  salary  and  emoluments.  It  modified  the  succession 
duties,  imposed  new  stamp  duties,  and  passed  an  Income  Tax  Act  in  substi- 
tution for  the  Act  of  1902.  The  new  Act  gives  a  comprehensive  definition 
of  income,  and  elaborately  graduates  the  tax  in  proportion  to  the  amount  of 
income.  The  Legislature  amended  the  Constitution  Ordinance  of  the 
Colony  in  such  a  manner  as  to  expedite  general  elections.  Under  the  new 
law  one  polling  day  is  to  be  fixed  for  the  whole  Colony,  and  elections  will 
be  proceeded  with  almost  simultaneously. 

The  advocates  of  *'  pure  beer  **  and  '*  pure  whisky  "  will  be  glad  to  learn 
that,  under  another  Act  of  1907,  after  January  i,  1909,  whisky  may  not  be 
sold  in  the  Colony  as  ''malt  whisky"  unless  it  is  derived  solely  from  malt 
by  pot-still  distOlation,  and,  as  fh)m  varying  dates,  no  beverage  may  be  sold 
as  "  beer  "  unless  it  consists  of  the  alcoholic  liquid  obtained  by  a  fermentation 
of  a  mash  of  malt,  with  or  without  cereals,  flavoured  with  hops.  But, 
according  to  the  Attorney-General,  the  most  important  measure  of  the 
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session,  and  the  best  received  in  both  Houses,  was  the  Usury  Act,  of  whidi  a 
▼erj  full  sununary  is  given.  It  severely  penalises  usury,  applies  to  all 
persons,  whether  they  are  money-lenders  or  not,  but  does  not  ap[^  to 
"  mercantile  transactions  between  commercial  men«"  Anodier  Act  of  titit 
same  session  is  aimed  at  ^'  bogus  loan  companies." 

Much  might  be  said  about  legislation  in  other  parts  of  the  British 
dominions  and  protectorates,  but  the  briefest  of  passing  references  must 
suffice. 

In  the  East  African  Protectorate  slavery  was  abolished  as  from  October  i, 
1907.  Saskatchewan  passed  an  Interpretation  Act.  Bermuda  passed  a 
Criminal  Code  modelled  on  the  Queensknd  Code.  Mr.  Harcourt  Makdm, 
on  behalf  of  the  Bahama  Bar  Association,  has  sent  an  interesting  review  <^ 
the  recent  course  of  legislation  in  the  Bahamas,  with  statistics  as  to  the  origin 
and  £ate  of  bills,  and  die  number  a(  Acts  passed.  We  learn  incidentally  diat 
the  practice  of  engrossing  BiUs,  which  was  abolished  by  the  Parliament  at 
Westminster  in  1849,  survived  until  quite  recendy  in  the  T^H^mag.  ProbaUy 
many  other  archaisms  of  legislative  procedure,  originally  borrowed  from 
Westminster,  still  survive  in  the  daughter  legislatures. 

It  required  much  courage  to  grapple  with  a  group  of  legislatures  which 
in  a  single  year  passed  no  less  than  16,064  Acts;  But  Mr.  Newton  Crane, 
in  reviewing  the  United  States  legislation  of  1907,  has  performed  his  task 
with  his  usual  skill  It  is  true  that  of  the  portentous  number  of  Acts  passed 
m(»e  than  half  were  '*  private,  local,  or  temporary  enactments,  having  but 
slight,  if  any,  interest  to  the  general  public,  whilst  many  others  were  of  a 
tentative  character,"  the  lawmakers  being,  according  to  Mr.  Crane,  ^encouraged 
to  experiment  in  legislation  by  the  knowledge  that  the  Judiciary  is  superior 
te  the  Legislature,  and  is  ever  ready  to  put  its  veto  upon  measures  whidi 
are,  in  the  opinion  of  the  judges,  contrary  to  the  existing  Constitution." 
Ninety-nine  statutes  were,  it  appears,  thus  vetoed  in  1907.  In  the  same  year 
over  a  hundred  amendments  to  the  various  Constitutions  were  submitted  by 
the  Legislatures  to  the  vote  of  the  people,  a  State  Constitution  being  oqiabfe 
of  amendment  only  by  the  people  themselves.  In  most  cases,  however,  these 
amendments  involved  no  principle,  but  were  made  necessary  by  the  growing 
tendency  of  American  Constitutions  to  regulate  matters  which  in  other 
countries  would  be  left  to  ordinary  legislation.  A  similar  symptom  of  distrust 
of  the  legislature  is  discernible  in  the  opinion  which  appears  to  be  growing 
up  in  favour  of  the  referendum.  A  proposed  amendment  to  the  Constitution 
of  Missouri  proposed  to  give  the  people  at  large  both  the  initiative  in 
proposing  laws  and  the  power  to  reject  them,  but  it  does  not  appear  frt>m 
Mr.  Crane's  statement  whether  the  amendment  was  made  or  not  Many 
of  the  enactments  of  the  year  deal  with  matters  which  have  been  recently 
occupying  the  attention  of  the  Parliament  at  Westminster.  For  instance, 
Arkansas  and  Florida  have  passed  laws  making  it  a  misdemeanour  to  disturb 
an  assemblage  in  a  church  or  school,  or  a  public  meeting,  and  there  are 
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k«B  relating  to  habitual  criminals,  juvenile  offenders,  and  licensing.  Total 
prohibition  of  the  sale  of  into»cating  liquors  appears  to  be  growing  in  favour, 
rspeciially  in  the  Southern  States.  The  variety  of  the  marriage  laws  has 
been  increased  by  numerous  amendments.  In  Utah,  which  was  once  the 
land  of  pdygamy,  marriage  between  first  cousins,  or  within  the  fifth  degree 
of  consanguinity,  is  now  void. 

The  most  important  legislative  achievement  of  the  year  1907  was  the 
passing  of  the  Swiss  Civil  Code.  It  had  been  in  preparation  for  some  thirty 
years,  and  a  basis  for  it  was  provided  by  Professor  Eugen  Ruber's  great  work 
on  The  History  and  Principles  of  Swiss  Civil  Law.  On  December  10,  1907, 
the  Swiss  Legislative  Council  adopted  it  by  a  unanimous  vote,  and  it  became 
law  subject  to  the  provisions  of  the  referendum,  under  which  a  new  Law  must 
be  submitted  to  a  popular  vote,  if  such  a  submission  is  demanded  by  30,000 
Swiss  citizens  within  three  months  after  the  publication  of  the  Law  in  the 
Federal  Gazette.  This  period  expired  without  such  a  demand  having  been 
made,  but  the  new  Law  does  not  come  into  operation  until  January  i,  19 12. 
It  contains  the  whole  of  the  civil  law  with  the  exception  of  the  law  of 
contracts  or  obligations,  which  had  been  codified  by  a  Federal  Act  of  1881. 
But  it  is  understood  that  this  Act  will  be  repealed,  and  its  contents  embodied 
in  the  General  Code,  before  the  date  at  which  the  latter  comes  into  operation. 

The  Code  is  divided  into  four  parts,  relating  respectively  to  persons, 
families,  inheritance,  and  property,  the  law  of  contract,  as  observed  above, 
being  left  outstanding  for  the  present.  For  an  account  of  the  provisions 
of  the  Code  readers  must  be  referred  to  the  excellent  summary  which  has 
been  supplied  to  this  Journal  by  Dr.  Carl  Wieland  of  Basle.  The  Code 
deserves  careful  study  by  all  who  are  interested  in  comparative  law,  and 
might  with  advantage  form  the  basis  of  a  course  of  lectures  in  some  one  or 
more  of  our  places  of  legal  education. 

Those  who  are  interested  in  the  law  of  copyright  will  do  well  to  note  the 
provisions  of  the  new  German  law  as  to  artistic  copyright,  which  consolidates, 
amends,  and  extends  the  scope  of  the  two  separate  statutes  passed  on  that 
subject  in  1876. 

Most  of  the  legislation  imder  review  belongs  to  the  year  1907,  but  the 
editors  of  the  Journal  have  wisely  made  an  exception  in  favour  of  the  New 
Turkish  Constitution  (see  p.  329),  of  which  Mr.  Norman  Bentwich  has  given 
an  extremely  interesting  account,  based  on  a  translation  which  appeared  in 
the  Hellenic  Herald.  How  this  Constitution  will  work  in  practice  is  a  question 
which  is  now  engaging  the  sympathetic  attention  of  the  whole  civilised  world. 
All  that  can  be  said  at  present  is  that  its  provisions  are  bold,  ingenious,  and 
suggestive,  and  are  evidently  based  on  a  careful  study  of  other  Constitutions. 
Members  of  the  Chamber  of  Deputies  are  elected  by  secret  ballot,  there  being 
one  member  for  every  50,000  males  belonging  to  the  Ottoman  nationality.  A 
deputy  must  be  chosen  from  among  the  inhabitants  of  the  province  to  which 
the  elector  belongs,  but  every  deputy  is  declared  by  the  Constitution  to 
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represent  the  whole  of  the  Ottoman  people,  and  not  exclusively  the  district 
which  elected  him.  The  members  of  the  Senate,  or  second  Chamber,  are 
nominated  for  life  by  the  Sultan,  and  must  not  exceed  in  number  one-third 
of  the  members  of  the  Lower  House.  The  Senate  does  not  initiate 
legislation,  but  has  power  to  reject  Bills  or  return  them  with  a  message 
requiring  their  amendment. 
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I.  CHINA. 

The  Chinese  legislation  during  the  present  year  has  been  scanty  and  of 
slight  importance.  The  first  draft  of  a  Criminal  Code  has  been  published, 
and  is  now  awaiting  the  Imperial  sanction. 

A  Civil  Code  is  also  in  course  of  preparation.  An  account  of  both  these 
measures  wiU  appear  later  in  the  Journal  from  the  pen  of  Mr.  Chung  Hiu 
Wang,  the  author  of  A  Chinese  Commentary  on  the  German  Civil  Code, 


2.  EGYPT. 
[Cantridutedbyyf.  E.  Brunyate,  Esq.,  CM.G.,  Khedioial  Counsellor.] 
Laws  of  General  Public  Interest — 13. 

Oenius. — Law  No.  i  appoints  village  head-men,  village  sheikhs,  sheikhs 
of  Bedum  tribes,  sheikhs  of  quarters  in  towns,  and  tax-coUectors  to  be 
enumerators  for  the  purposes  of  the  census  ordered  by  Law  No.  17  of  1906, 
and  defines  their  duties.  Power  is  taken  to  appoint  any  other  persons, 
service  being  obligatory.  Most  of  the  persons  appointed  under  the  com- 
pulsory powers  were  Government  servants. 

Criminal  Procedure. — Law  No.  6  increases  the  powers  of  Markaz  Tribunals 
from  a  month's  imprisonment  and  fine  of  £.;^2  to  three  months'  imprison- 
ment and  fine  of  E.;^io  and  adds  to  the  offences  within  their  jurisdiction 
theft  of  any  object  of  a  less  value  than  5^.  and  public  offences  against 
decency.  Law  No.  7  confers  upon  the  veterinary  officers  of  the  Municipality 
of  Alexandria  the  powers  of  officers  of  judicial  police.  Law  No.  8  repeals 
and  re-enacts  with  slight  amendments  a  Decree  of  1902,  fixing  the  fees 
of  Government  doctors  and  veterinary  surgeons  who  are  employed  as 
witnesses  or  as  experts  in  criminal  cases.  Law  No.  9  provides  that  offences 
committed  in  or  in  connection  with  the  mining  districts  in  the  Eastern 
desert  may  be  tried  before  the  most  convenient  Court  instead  of  that  within 
the  district  of  which  they  are  committed  and  confers  upon  officers  of 
judicial  police  attached  to  the  Desert  Police  powers  of  arrest  and  inquiry 
which  elsewhere  are  vested  exclusively  in  the  Parquet  The  promulgation 
of  the  law  was  immediately  followed  by  the  decision  of  the  Government 
not  to  proceed  with  the  organisation  of  a  Desert  Police. 
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Sduoation. — Law  Na  2  creates  a  training  school  for  Cadis  and  for 
officers  of  the  Mehkemehs.  Designed  to  conciliate  Mohammedan  feeling, 
it  makes  the  school  an  integral  part  of  the  University  of  El  Azhar  and 
directs  that  its  graduates  shall  receive  the  diplomas  of  the  University.  The 
students  are  to  be  recruited  from  students  who  have  already  passed  diree 
years  at  the  University.  The  full  course  of  study  extends  over  nine  years. 
The  sheikh  of  the  University  has  a  general  power  of  supervision  over  the 
school,  presides  at  examinations  and  sits  on  the  managing  committee,  but 
the  controlling  voice  appears  to  be  possessed  by  the  Ministry  of  Education. 

Law  No.  II  increases  the  members  of  the  Superior  Council  of  Education 
(reoiganised  in  1906)  from  10  to  12. 

Expropriation. — Law  No.  5,  as  to  expropriation  f<^  purposes  of  public 
utility,  reproduces  for  application  by  the  Native  Tribunals  the  provisions 
of  Law  No.  27  of  1906  (applicable  by  the  Mixed  Tribunals). 

Finance. — Law  No.  13  is  the  Annual  Budget.  A  feature  wordiy  of 
note  is  the  disappearance  from  the  receipts  side  of  the  Budget  of  the  proceeds 
of  sale  of  Government  lands  and  the  proceeds  of  Military  Exemption  Tax. 
It  appears  from  the  accompanying  note  that  it  is  proposed  to  carry  the 
former  straight  to  the  Reserve  Fund  as  a  capital  receipt  and  to  api^y 
the  latter,  in  some  manner  thereafter  to  be  determined,  for  the  benefit 
of  the  less  fortunate  conscripts  who  are  imable  to  purchase  exemption. 

Mehkemehs.— Law  No.  3  renders  Cadis  of  the  Central  Mehkemehs 
qualified  to  sit  in  the  place  of  District  Cadis. 

Public  Hoaltk — Law  No.  4  provides  for  the  slaughter  or  isolation  of 
animals  suffering  from,  or  suspected  of,  lymphangitis. 

TaxatioiL — Law  No.  10  provides  for  the  assessment  to  land-tax^  in 
accordance  with  the  general  readjustment  then  approaching  completion, 
of  the  lands  in  the  hands  of  the  Domains  Administration  and  contains 
provisions  for  the  assessment  of  all  other  lands  which  for  special  reasons 
had  been  omitted  from  the  readjustment.  There  is  a  repeal  of  a  Law 
of  1903  which  textually  modified  an  earlier  decree ;  the  exact  effect  of 
the  repeal  is  difficult  to  determine. 

Law  No.  12  modifies  the  boundaries  of  the  towns  of  Minia  and  Beni- 
Suef  for  the  purposes  of  house-tax 


3.  FRANCE. 
The  Legislation  for  1907  will  appear  later  on  in  this  year. 
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4.  GERMANY    (1906-7). 
[Contributed  by  Ernest  J.  Schuster,  Esq.,  LL.D.] 
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i  Obiervationf.— Mo6t  of  the  projects  referred  to  in  the  last 
review  of  German  l^;i8lation  contained  in  this  Journal  (N.S.  No.  XVI.) 
have  hitherto  remained  projects.  The  reform  of  criminal  law  and  of 
criminal  and  drO  procedure  still  occupies  the  public  departments  and 
holds  the  field  among  die  subjects  of  discussion  at  lawyers'  meetings  and 
congresses :  it  will  no  doubt  be  carried  out  some  day,  but  it  is  impossible 
to  say  when  that  day  will  come.  The  legislation  of  the  years  1906  and  1907 
indodes  no  enactment  of  general  interest  except  die  Statute  relating  to 
artistic  copyright,  to  whidi  more  detailed  reference  is  made  below.  The 
year  1908  has  been  more  fertile  in  important  legislation :  the  Statute  on 
Cheques  has  already  been  rq>orted  upon  in  this  Journal  (N.S.  No.  XIX. 
pp.  79-83),  but  the  Sti^tes  regulating  the  law  of  political  and  other 
associations,  the  law  as  to  insurance  contracts,  and  the  law  as  to  time 
bargains  in  stocks  and  produce,  which  were  all  passed  during  the  current 
year,  will  form  the  subject  of  our  next  review  of  German  legislation. 

Stetikt  relatiiif  te  Oopjright  in  Works  produead  by  fhe  FonBatiTa  Arts 
aad  FhatOfraphs.— The  German  law  as  to  literary  and  musical  copyright 
was  remodelled  by  the  Statute  of  1901  (see  this  Journal,  N.S.  No.  X. 
pp.  188-9) ;  the  law  as  to  artistic  copjrright,  which  was  hitherto  regulated 
by  two  separate  statutes  passed  in  1876,  has  been  oonsdidated  and  adapted 
to)  modem  ideas  by  the  Statute  whichi  as  mentioned  above,  was  passed 
in  1907.  The  formor  law  gave  protection  to  paintings,  drawings,  and 
engravings,  to  works  of  sculpture  and  to  photographs ;  the  new  law  extends 
its  protection  to  works  of  architecture  constnurted  with  artistic  aims,  and 
to  works  belonging  to  the  domain  of  artistic  handicrafts  as  well  as  to  the 
plans  and  designs  made  prior  to  the  execution  of  any  such  works.  Works 
produced  by  processes  similar  to  the  photographic  processes  are  to  be 
entitled  to  the  same  protection  as  photographs.  The  scope  of  the  new 
Stifle  is  therefore  consid^aUy  wider  than  that  of  the  previous  law  on  the 
same  subject. 

The  infection  given  to  the  owner  of  any  artistic  copyright  has  also  been 
extended.  Whereas  under  the  former  German  law — as  is  still  the  case  under 
English  law  (see  Martin  v.  Wright,  6  Sim.  297) — the  public  esdiibidon  of 
a  work  of  art  or  of  a  copy  thereof  did  not  constitute  an  infringement  of 
copyright,  the  new  Statute  expressly  gives  the  author  of  a  work  of  art  or 
his  successor  in  title  the  exclusive  right  to  exhibit  the  same  for  purposes 
of  trade  by  means  of  optical  or  mechanical  devices.  As  under  the  former 
law,  protection  is  given  to  unpublished  as  well  as  to  published  worics. 

A  reproduction  constituting  in  itself  an  original  work  of  art  is  not  deemed 
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to  be  an  infringement  of  the  author's  right,  and  the  reproduction  of  works 
remaining  permanently  in  public  streets  or  places,  by  means  of  drawings, 
paintings,  engravings  or  photographs,  is  permissible  in  any  case.  The 
reproduction  of  works  of  art  in  books  published  for  scientific  or  educational 
purposes  is  also  allowed,  nor  is  it  an  infringement  for  any  person  to  copy 
a  work  of  art  without  remuneration  for  his  own  use.  The  construction  of 
an  artistic  building  being  a  copy  of  one  entitled  to  copyright  is,  however, 
forbidden,  though  the  copying  architect  receives  no  reward  and  intends  to 
live  in  such  building;  if  A  builds  his  soul  '*a  stately  pleasure  house,"  B 
may  be  restrained  from  vexing  him  by  building  one  exactly  alike. 

Elaborate  provisions  are  contained  in  the  new  Statute  in  respect  of 
portraits.  Under  the  former  German  law,  which  corresponded  to  the  present 
English  law  on  the  subject,  the  copyright  in  a  portrait  executed  on  com- 
mission for  valuable  consideration — in  the  absence  of  an  express  agreement 
to  the  contrary — passed  to  the  person  by  whom  such  commission  was  given. 
The  new  German  law  provides  that  the  person  by  whom  a  portrait  was 
ordered  shall,  during  the  author's  life,  not  be  allowed,  to  reproduce  it  except 
by  means  of  photography  unless  the  contrary  shall  have  been  expressly 
agreed  upoiL  On  the  other  hand,  the  portrait  of  a  person  is  not  in  any  case 
to  be  published,  <^  exhibited  without  his  or  her  consent  (such  consent  to 
be  presumed  in  any  case  in  which  he  or  she  has  received  a  remuneration 
for  allowing  the  portrait  to  be  taken).  During  the  first  ten  years  after  the 
death  of  a  person,  the  consent  of  his  or  her  nearest  relatives  is  required. 
The  consent  is  not  required  in  the  case  of  portraits  of  persons  belonging 
to  contemporary  history,  in  the  case  of  pictures  in  which  portraits  are  mere 
accessories,  in  the  case  of  portraits  not  taken  on  commission  of  which  the 
publication  or  exhibition  serves  ^'a  higher  interest  of  art,"  or  in  the  case 
of  portraits  published  or  exhibited  for  the  purpose  of  facilitating  die 
administration  of  justice  or  the  preservation  of  public  order.^ 

The  difficult  question  as  to  who  is  to  be  looked  upon  as  the  author  of 
a  photograph  (see  Nottage  v.  Jackson^  11  Q.B.D.  627)  is  not  solved  by  the 
new  Sutute.  It  is,  however,  provided  that  as  to  all  works  of  art  and  all 
photographs  containing  an  indication  as  to  the  author's  name,  either  by  explicit 
mention  or  by  means  of  initials  or  other  visible  signs,  the  name  so  indicated « 
shall  be  presumed  to  be  the  author's  name,  and  that  as  to  works  of  art  produced 
or  published  under  a  name  other  than  the  author's  name,  or  containing  no 
indication  as  to  the  author^s  name,  the  editor  and.  In  the  absence  of  the 
editor,  the  publisher,  is  to  be  entitled  to  safeguard  the  author's  rights. 

As  in  the  case  of  literary  and  artistic  copyright,  the  author's  right,  while 
remaining  vested  in  him  is  not  available  for  his  creditors  during  his  lifetime ; 

1  The  last-mentioned  exception  was  no  doubt  inserted  «r  mkundmnii  auUtli,  It  is 
hardly  conceivable  that  a  person  accused  of  a  criminal  offence  whose  portrait  is  published 
for  the  purpose  of  facilitating  his  capture  should  apply  for  an  ii^'anctioo  restraining 
the  publication  of  such  portrait,  or  for  the  imposition  of  a  fine  on  the  printer  or  pnbUaher. 
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after  his  death  the  copyright  in  published  works  forms  part  of  the  assets 
for  the  payment  of  debts,  but  the  copyright  in  unpublished  works  remains 
exempt  from  seizure. 

The  protection  continues  for  thirty  years  beyond  the  author's  life,  in  the 
case  of  any  work  produced  by  one  of  the  formative  arts,  and  for  ten  years 
after  the  publication  in  the  case  of  photographs.  Under  the  former  German 
law  photographs  were  only  protected  for  five  years  after  publication ;  under 
English  law  they  are,  in  the  same  way  as  paintings,  protected  for  seven  years 
beyond  the  author*s  death. 

One  great  advantage  of  the  Statute  of  which  a  summary  has  been  given 
is  that  it  creates  a  uniform  law  as  to  all  branches  of  artistic  cc^>yright, 
whilst  in  this  country  such  uniformity  has  not  as  yet  been  attained,  not- 
withstanding the  fact  that  thirty  years  ago  the  Copyright  Commission  made 
a  strong  recommendation  in  its  favour. 

On  the  other  hand  some  of  the  provisions  of  the  new  German  law  will 
cause  a  great  difficulty  to  the  Courts,  while  others  seem  of  questionable 
practical  value.  How  can  it  be  decided  whether  a  given  building  has  been 
constructed  with  artistic  aims  or  whether  a  given  article  (say  a  particular 
iron  gate,  a  particular  chair,  or  a  particular  inkstand)  is  the  product  of  an 
artistic  handicraft  ?  ^ 

What  plaintiff  wishing  to  restrain  the  exhibition  of  his  portrait  will  be 
able  to  stuff  his  ears  sufficiently  to  make  himself  deaf  to  the  Siren  song 
of  a  defendant  who  pleads  that  he  or  she  (the  plaintifi)  is  a  personage 
belonging  to  contemporary  history,  or  that  the  ^chibition  of  his  or  her 
portrait  serves  a  higher  artistic  purpose  ?  The  reports  of  the  proceedings 
in  the  course  of  which  such  questions  are  tried  may  sometimes  furnish 
interesting  and  amusing  reading. 


5.    SWEDEN. 

Owing  to  the  lamented  death  of  Mr.  Nils  Setterwell,  the  contributor 
to  the  Journal  in  former  years,  this  summary  is  unavoidably  postponed. 

6.  SWITZERLAND :    REPORT   ON   THE   SWISS   CIVIL 
CODE    OF    1906. 

[Contributed  by  Carl  Wieland,  Esq.,  LL.D.,  of  £as/e.] 

Swiss  CML  Code.— On  December  10,  1907,  the  Legislative  Councils 
adopted  the  Swiss  Civil  Code,  which  had  been  in  preparation  for  thirty 
years,  by  a  unanimous  vote.    Unanimous  votes  are  rare  in  the  history  of 

>  Chambers  of  experts  are  to  be  found  in  each  German  State,  whose  duty  it  will  be 
to  advise  the  Courts  in  any  matter  on  which  such  advice  is  required,  but  the  Courts  are 
not  bound  to  seek  such  advice  or  to  foHow  it  when  it  has  been  given. 
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Swin  legislation,  and  much  credit  is  therefore  due  to  the  compiler,  Professor 
Engen  Huber,  whose  work,  in  four  volumes,  on  The  History  and  Prine^ies 
of  Swiss  CHnl  Law^  provided  a  basis  for  the  future  systematic  Code.  The 
Federal  Constitution  of  Switzerland  provides  tiiiat  every  new  Law  must  be 
submitted  to  a  popular  vote,  should  this  be  demanded  within  three  moodis 
from  the  publication  of  the  Law  in  the  Federal  Gazette,  by  thirty  thousand 
Swiss  citizens  who  possess  the  franchise  (Referendum).  The  three  months 
expired  on  March  ai,  1908,  and,  since  no  demand  for  a  popular  vote  had 
been  made,  the  Law  was  definitely  established.  It  does  not,  however, 
become  operative  until  January  i,  191 2.  We  shall  content  ourselves  with 
indicating  some  of  the  most  important  points  among  the  vahiaUe  material 
which  it  contains. 

The  Code  contains  the  whole  of  the  Civil  Law  with  the  ezcqition  of 
the  law  of  contract,  which  had  already  been  regulated  uniformly  for  the 
whole  of  Switzerland  by  a  Federal  Act  of  18S1.  The  other  parts  of  tiie 
Civil  Law  had  hitherto  been  left  to  the  legislatures  <^  the  Cantons.  When 
the  Civil  Code  comes  into  force  Switzerland  will  enjoy  uniformity  throughout 
its  Civil  Law — a  reform  long  delayed  here  in  comparison  widi  oth^  countries 
whose  territory  is  frur  more  extensive. 

The  Code  is  divided  into  four  parts :  Law  relating  to  persons,  to  famflies, 
to  inheritance,  and  to  property  respectively.  The  Law  of  Contract  is  to  be 
revised  before  the  new  Act  comes  into  ft»t:e,  and  then  in  Kke  manner 
incorporated  in  the  Code. 

(i)  The  Law  ef  Penons  contains  provisions  concermng  legal  rights,  legal 
capacities,  and  juristic  persons.  Every  one  has  rights  at  Law.  The  old 
restrictions  on  these  for  religious  reasons  (entrance  to  a  cloister)  have  been 
abolished.  Full  legal  capacity  commences  wi^  the  attnnment  of  majority, 
Lt.  of  the  twentieth  year.  Children  of  tender  years,  lunatics,  and  excessive 
drunkards,  have  no  legal  capacity.  Minors,  persons  suffering  from  mental 
or  physical  defects,  thriftless  persons,  and  convicts  have  a  limited  l^;al 
capacity.  With  the  consent  of  their  legal  representative,  they  may  undertake 
sales  and  enter  into  contracts. 

Juristic  persons  are  divided  into  commercial  and  non-commercial  asso- 
ciations. The  former  are  regulated  by  the  Law  of  Contract.  The  Civil  Code 
provides  for  non-commercial  associations  only.  These  obtain  the  status 
of  persons  without  any  preliminary  formality;  all  that  is  required  is  the 
possession  of  written  statutes. 

(ii)  Law  of  the  Family.— The  first  part  of  the  Law  of  the  fiunily  deals 
with  the  contract  of  marriage  and  its  dissdution.  It  reproduces  in  essentials, 
although  with  important  modifications,  the  provisions  of  a  Federal  Act  which 
was  passed  as  early  as  1874.  The  age  at  which  marriage  is  legal  is  now 
fixed  at  twenty  years  for  a  man  and  eighteen  years  for  a  woman.  Actions 
may  now  be  brought  demanding  temporary  separation  in  addition  to  those 
for  divorce.    The  married  woman  retains  all  her  legal  capacities,  and  can 
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sue  or  be  sued.  The  husband  has  no  longer  any  right  of  guardianship  over 
his  wife^  whose  position  is  now  much  more  free  and  independent  She 
enjoys  equal  rights  with  her  husband  over  the  care  and  education  of  the 
children.  She  may  carry  on  a  business  of  her  own  without  her  husband's 
consent  The  hosband  can  indeed  provisiooally  prohibit  such  business; 
hatf  riu>u]d  there  be  no  good  cause  for  such  prohibition,  the  wife  can  require 
the  Courts  to  set  it  aside. 

Property  Rights. — ^The  parties  to  a  marriage  may  regulate  their  property 
as  they  please  by  means  of  a  marriage  settlement  If  no  marriage  settlement 
18  agreed  to  the  wife  remains  the  owner  of  her  property.  The  husband, 
however,  acquires  a  right  to  use  and  to  administer  his  wife's  property,  as 
is  abo  the  case  in  the  Gtanan  Civic  Law;  but  the  wife  may  reserve 
to  herself  a  separate  ''portion"  (Sondergut)  over  which  the  husboind 
exercises  no  legal  control.  The  wife  cannot  di^xMe  of  such  part  of  her 
property  as  her  husband  administers,  nor  can  she  burden  it  with  debt. 
But  she  may  incur  lialxHties;  only,  for  debts  which  she  incurs  without 
her  husband's  sanction,  the  liability  does  not  extend  beyond  her  separate 
^  portton."  It  can  be  agreed  by  the  marriage  settlement  that  all  the  property 
of  both  parties  to  the  marriage  should  be  held  in  common.  Or,  i^;ain,  it 
can  be  agreed  that  the  wife  shall  retain  both  owneiship  and  free  control 
of- her  property.  In  other  respects  the  provisions  for  property  in  marriage 
are  similar  to  those  in  English  and  North  American  legislation.  Hie 
husband  at  once  loses  his  right  to  administer  his  wife's  property  if  he 
becomes  a  bankrupt  A  wife  can  also  demand  that  her  property  be  restored 
to  her  free  control  so  soon  as  it  is  endangered  by  her  husband. 

Relation  betwten  Parents  and  Children, — In  this  respect  the  Code  contains 
a  number  of  important  innovations.  In  contradistinction  to  the  majority  of 
the  cantonal  Laws  which  have  hitherto  prevaUed,  adoption  is  recognised. 
The  legal  position  of  illegitimate  children  is  much  improved.  In  the  French 
Cantons  the  maxim  of  French  Law — *^La  recherche  de  la  paternity  est 
interdite  " — is  still  in  force,  though  it  has  recently  been  abandoned  even  in 
France.  The  Civil  Code  provides  that  both  the  mother  and  the  guardian  of 
an  illegitimate  child  can  bring  an  action  to  determine  fritherhood  against 
a  male  parent  out  of  wedlock.  The  action  is  to  obtain  damages  for  the 
mother  and  maintenance  for  the  child.  If  the  male  pareitt  has  promised 
marriage  to  the  mother,  or  if  the  child  is  voluntarily  recognised  by  the 
fiitber,  the  child  is  given  the  frimily  name  of  the  father,  and  a  right  of 
settlement  in  the  fiither's  locality.  Similarly  the  child  acquires  a  limited 
right  of  inheritance  against  his  fether  and  the  latter's  relatives. 

Guardianship, — Guardianship  is  exercised  by  the  guardian  and  by  the 
official  trustees.  At  least  two  official  trustees,  independent  of  one  another, 
must  be  nominated:  the  official  guardian  and  the  official  inspector.  In 
particular  cases,  for  instance  when  a  business  forms  part  of  the  property 
of  a  ward,  his  family  may  exercise  the  functions  of  the  official  guaidian. 
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The  ward  is  placed  under  guardianship  at  his  place  of  residence.  Guardian- 
ship is  imposed  upon  minors  who  are  not  under  parental  authority.  In- 
asmuch as  the  mother  retains  the  parental  authority  after  the  father's  death, 
minors  are  only  placed  under  guardianship  if  both  parents  are  dead  or  if 
the  parental  authority  is  withdrawn.  Guardianship  is  also  imposed  upon 
adults  who,  in  consequence  of  mental  disease  or  weakness,  cannot  manage 
their  own  concerns,  or  who  are  thriftless,  <^  drunken,  or  have  been  con- 
demned to  imprisonment  for  a  term  of  more  than  one  year.  In  the  case 
of  physical  defects — ^blindness,  etc. — ^guardians  can  only  be  appointed  on 
the  request  of  the  person  affected.  The  ward  suffers  a  restriction  of  legal 
capacity.  Under  certain  circumstances,  such  as  in  illness,  absence,  etc*, 
a  legal  representative  {Beistatuf)  may  be  appointed  without  any  consequent 
diminution  of  legal  capacity. 

(iii)  Iftw  of  Inheiituioe. — Legal  heirs  are  divided  into  the  following 
classes,  on  which  the  rights  of  inheritance  devolve  in  succession :  {a)  de- 
scendants ;  (b)  parents,  and,  if  they  are  dead,  brothers  and  sisters,  etc ; 
(c)  grandparents  and  their  descendants;  (i)  great-grandparents.  More 
distant  relatives  have  no  right  of  succession.  Indeed,  the  great-grandparents 
obtain  only  the  usufruct,  whilst  the  ownership  of  the  property  passes  to  the 
community  (commune  or  canton).  Thus  the  normal  right  of  inheritance 
ceases  with  the  line  of  the  grandparents.  The  surviving  party  to  a  marriage 
has  a  right  to  inherit  as  against  other  heirs.  If  the  deceased  leaves 
descendants,  the  survivor  may  demand  at  choice  either  the  usufruct  of  half 
the  inheritance  or  the  ownership  of  a  quarter  of  it  As  against  the  heirs 
of  the  parents'  family,  the  surviving  party  receives  ownership  of  one  quarter 
and  usufruct  of  three-quarters;  as  against  the  heirs  of  the  grandparents' 
family,  he  receives  ownership  of  half  the  property,  usufruct  of  the  remaining 
half.  Should  there  be  no  heirs  of  the  grandparental  line,  the  surviving 
party  is  the  sole  heir. 

Testamentary  dispositions  are  admissible,  but  only  subject  to  the  rights 
of  the  next-of-kin  to  receive  their  legitimate  share.  If  the  testator  leave 
descendants,  he  can  dispose  by  will  of  only  one-quarter  of  what  he  leaves. 
If  he  leave  parents,  he  can  only  dispose  of  one-half;  if  brothers  and  sisters, 
of  three-quarters.  If  the  testator  is  survived  by  husband  or  wife,  the  will 
is  operative  over  one-half  only.  If  the  deceased  is  survived  by  the  wife  and 
other  heirs,  the  whole  testamentary  disposition  is  inoperative.  Acceptance  of 
the  inheritance  by  the  nearest  heirs  is  taken  for  granted  Unless  they  decline 
the  inheritance  within  three  months  they  are  regarded  as  heirs.  They  are 
jointly  liable  for  debts  incurred  by  the  estate  up  to  their  full  property. 
Heirs  can,  however,  demand  that  the  estate  should  be  liquidated  officially. 
In  such  cases  they  are  not  liable  for  the  debts  of  the  estate. 

(iv)  law  of  Property. — One  part  of  the  law  of  property,  viz.  the 
acquisition  of  ownership  and  of  mortgage  on  movables  by  legal  process, 
is  akeady  rq;ulated  by  the  Federal  Law  of  1881.    The  clauses  in  question 
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have  been  incorporated  in  the  Civil  Code,  as  that  henceforth  the  entire 
Law  of  property  will  be  set  forth  in  this  Code.    The  cantonal  Law  only 
continues  to  apply  to  a  few  subordinate  points;  but  the  public  Law  of 
the  Cantons  can,  nevertheless,  still  limit  or  annul  the  right  of  ownership 
like  all  other  property  rights.    Expropriation,  in  particular,  as  a  department 
of  public  Law,  still  remains  largely  under  the  control  of    the  Cantons. 
Ownership,  and  all  other  property  rights  in  moveables,  usufruct  and  right 
to  mortgage,  are  based  on  transference  of  possession.    As  regards  ownership 
and  all  other  property  rights  in  land,  their  only  basis  and  means  of  trans- 
ference are  by  an  entry  in  the  land  register.    The  land  register  is  so  arranged 
that  every  plot  is  given  its  own  leaf  in  the  book  {RealfoHum\  and  on  the 
leaf  are  entered  all  the  rights  with  which  the  land  in  question  is  burdened 
or  which  belong  to  its  owner.    The  land  register  is  to  be  enriched  by  a 
survey  and  description  of  the  plots.    The  surveying  and  construction  of 
plans  are  still  far  from  being  completed  for  the  whole  of  the  Swiss  territory. 
It  is  imderstood  that  they  shall  be  carried  out  gradually,  with  the  financial 
assistance  of  the  Federal  Government    The  provisions  of  the  Civil  Code, 
however,  in  respect  of  the  Law  of  property,  and  in  particular  the  provisions 
for  entries  in  the  land   register,  are  to  take  effect  at  once    before  the 
completion  of  the  survey.     The  Federal  Council  determines  from  time 
to    time    for    each    separate  Canton  at    what    point   entry    in    the    land 
re^stry  shall  become   obligatory.    Further,  the  necessary  regulations  for 
the  technical  arrangement  of  the  land  register  are  to  be  issued  in  due 
course.     Thus  the  Law  of  property  will  come  into  force  gradually,  and 
not  all  at  once,  like  the  other  parts  of  the  Law.    The  Civil  Code  sets 
forth  conditions    concerning   ownership,    tenancies,  and  mortgage    rights* 
In  regard  to  tenancies,  the  building  right,  corresponding  to  the  English 
lease-system,  deserves  special  attention.    The  building  right  (Baurecht)  is 
a  form  of  land  tenure  which  carries  with  it  the  right  to  erect  a  building 
on  the  piece  of  land  in  question.    When  the  building  has  been  erected 
the  tenant  holding  the  right  is  its  owner.    He  can  freely  dispose  of  or 
remove  the  building  without  the  consent  of  the  landowner.    The  right  to 
build,  like  the  building  itself,  may  be  transferred,  mortgaged,  and  charged 
with  other  obligations,  such  as  right  of  way,  by  the  tenant  who  holds  it, 
as  though  it  were  tangible  property.    For  this  end  it  is  necessary  that  the 
right  to  build  should  be  entered  in  the  land  register  on  a  separate  page^ 
In  this    way    associations    for    social  service,    e.g.    workmen's    dwellings, 
associations,  etc.,  can  obtain  ownership  of  buildings  without  having  to  pay 
for  the  site,  since  the  ground-rent  still  accrues  to  the  landowner.     The 
right  to  mortgage  land  is  dealt  with  in  detail    The  law  affords  to  those 
who  seek  credit  a  choice  between  three  kinds  of  mortgage  :  {a)  A  mortgage 
combined  with  personal  liability  of  the  debtor  {Grund/fand^verscheidung). 
The  debtor  in  this  case  pledges  the  rest  of  his  property  in  addition  to  the 
land.     This  kind  of  mortgage  corresponds  to  the  pledge  in  Roman  Law 
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(Hypotheka).  {b)  A  mortgage  with  limitation  <A  liability  to  the  land  actually 
mortgaged  (Gult).  The  debt  in  this  case  resembles  a  rent-charge. 
The  creditor  cannot  demand  repayment  of  the  capital  unless  the  owner 
reduces  die  value  of  the  land  or  is  behindhand  in  paying  the  yearly  interest 
This  system  meets  the  demand  that  it  should  be  possible  for  the  fiumer  to 
meet  his  requirements  by  means  <^  an  unredeemable  loan.  Mortgages 
of  this  type,  since  they  must  offer  compile  security,  cannot  be  created 
to  more  than  half  the  value  of  the  property.  Hence  their  imposition  must 
be  preceded  by  an  official  valuation  of  the  land.  In  order  to  make 
the  sale  of  the  mortgage  easy  to  the  creditor,  he  receives  a  mortage  note, 
to  which  the  rules  for  n^otiable  documents  have  application.  Such 
mortgage  notes  have  the  same  force  as  bills.  Conditions  which  are  not 
stated  on  the  note  cannot  be  maintained  against  the  bona-fide  purdiaser. 
The  mortgage  note  can  be  drawn  out  payable  to  bearer  or  on  order ;  in 
the  former  case  it  is  a  bearer,  in  the  latter  an  order,  bill,  (c)  The  third 
form  of  mortgage  {Schuldbrirf)  combines  elements  of  the  two  preceding 
forms.  The  debtor  is  personally  liable.  The  debt  may  be  redeemed. 
Nevertheless,  the  mortgage  note  in  this  case  too  is  a  n^otiable  document 
This  form  of  mortgage  is  the  most  practical,  and,  for  the  creditor,  the 
most  £ivourable.  It  is  likely  to  be  used  especially  for  bankers'  loans 
on  mortgage.  Finally,  it  is  worth  noticing  that  an  owner  can  create 
both  tenures  and  mortgages  on  his  land.  We  may  refer,  lasdy,  to  the 
provisions  as  to  the  order  of  claims,  by  which  the  Swiss  Law  is  especially 
distinguished  from  the  German.  The  Common  Law  principle  according 
to  which  mortgage  rights  <^  the  second  rank  replace  those  of  the  first  rank 
as  the  latter  are  removed,  is  not  recognised.  On  the  contrary,  the  mortgage 
retains  its  original  rank  in  spite  <^  the  removal  of  prior  mor^;ages.  The 
owner  can  thus  at  any  time  create  a  new  first-rank  mortgage  in  place  of 
one  which  has  been  removed.  The  owner  can  also  create  a  second-rank 
mortgage  before  any  first-rank  mortgage  exists.  Mortgages  of  different 
ranks  thus  constitute  distinct  capital  vsdues  which  can  be  disposed  of  by 
the  owner  at  his  pleasure.  This  is  an  advantage  which  has  been  hitherto 
unknown  in  many  of  the  Swiss  systems  of  Law. 


7.  UNITED  STATES  OF  AMERICA— STATE 
LEGISLATION. 

[Contributed  by  R.  Newton  Crane,  Esq.,  of  the  Middle  Temple.'] 

The  output  of  legislation  in  the  various  States  of  the  United  States 
toit  the  year  1907  is  the  largest  for  many  years  past  Forty-one  regular 
and  six  special  sessions  of  the  numerous  State  Legislatures  were  held,  this 
being  the  "odd"  year,  in  which  the  Legislatures  of  those  States  which 
have  only  biennial  sittings,  meet    In  all,  no  less  tiian  16,064  Acts  were 
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passed,  more  than  half  of  which,  however,  were  private,  local,  or  temporary 
eiuurtments,  having  but  slight,  if  any,  interest  to  the  general  publia  Many 
others,  moreover,  were  of  a  tentative  character,  the  law-makers  being 
encouraged  to  experiment  in  legislation  by  the  knowledge  that  the  Judiciary 
is  superior  to  the  Legislature,  and  is  ever  ready  to  put  its  veto  upon  measures 
which  are,  in  the  opinion  of  the  judges,  contrary  to  the  existing  constitutions. 

VaoomtitatiiHial  Statutat.— During  the  year  no  less  than  99  Statutes 
passed  by  previous  legislative  bodies,  all  having  been  duly  approved  by 
both  branches  of  the  Legislature  and  the  Executive,  were  dedared  to  be 
unconstitutional.  The  reasons  given  by  the  judges  in  a  number  of  cases 
are  suggestive  of  the  jealous  care  with  which  both  the  letter  and  the  spirit 
of  the  provisions  of  die  constitutions  are  guarded.  In  Arkansas,  for 
instance,  an  Act  prohibiting  the  issuance  to  employees  of  script  not 
redeemable  in  money  in  payment  of  wages,  was  pronounced  illegal  because 
it  constituted  an  unlawful  discrimination  and  denied  equal  protection  of 
the  Laws  to  all  citizens;  and  in  Texas  a  similar  statutory  provision  was 
declared  to  be  unconstitutional  on  the  ground  that  it  interfered  with  the 
right  of  contract  An  Indiana  Statute  requiring  companies  or  associations 
to  pay  employees  engaged  in  manual  or  mechanical  labour  at  least  monthly, 
was  ruled  to  be  unlawful,  as  imposing  a  burden  on  companies  and  associations 
not  imposed  on  individuals,  while  in  New  York  a  Law  prohibiting  the 
employment  of  females  and  minors  between  9  p.m.  and  6  a.m.  was  declared 
unlawful  so  far  as  it  related  to  adult  women,  as  it  discriminated  against 
female  citizens,  and  infringed,  so  far  as  it  concerned  them,  their  right  to 
contract.  In  South  Carolina  a  Statute  providing  that  a  person  who  receives 
advances  under  a  contract  to  labour  on  a  fium,  and  who  wilfully  fails  to 
p^orm  the  labour,  shall  be  guilty  of  a  misdemeanour,  was  held  to  be 
unconstitutional  because  it  discriminated  against  the  labourer  in  favour  of 
the  employer.  Several  of  the  attempts  to  enforce  observance  of  the  restrictive 
temperance  Laws  were,  in  Vkt  manner,  declared  to  be  unlawful  Thus  the 
4Clentucky  Statute  prohibiting  the  shipment  of  intoxicants  into  no-licence 
territory,  and  the  Maine  Act,  authorising  the  seizure  of  spirits  while  in 
transit,  were  held  to  be  inoperative,  as  they  interfered  with  inter-State 
commerce.  The  Missouri  Legislature  passed  an*  Act  making  it  a  misd^ 
meanour  to  give  away  intoxicants  in  local  option  districts,  where  the  supply 
of  drink  had  been  prohibited.  This  the  Supreme  Court  held  to  be  an 
infringement  of  the  liberty  of  the  subject  so  far  as  it  was  an  act  of 
hospitality,  but  otherwise  if  it  was  connected  with  a  business  transaction. 
The  Massachusetts  and  Michigan  Statutes  authorising  the  use  of  voting- 
machines,  which  are  now  largely  employed  with  success  in  other  States, 
notably  in  New  York,  were  declared  to  be  illegal  because  in  one  case  they 
violated  a  provision  requiring  "written"  votes,  and,  in  the  other,  they 
forbade  the  right  of  secret  ballot 

Proposed  OonstitiitioBal  Amendaents. — Over  100  amendments  to  the 
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Tarious  constitutions  wei^  submitted  by  the  L^;islatures  to  the  vote  of  the 
people,  a  State  constitution  being  capable  of  amendment  only  by  the  people 
themselves.  In  the  great  majority  of  instances  the  proposed  changes  involved 
no  principle,  but  irere  necessary  in  order  to  conform  the  Laws  to  moi€ 
modem  conditions.  In  many  cases  permission  was  thus  asked  to  increase 
the  compensation  of  the  Judiciary,  the  Executive  and  the  law-makers,  and 
also  to  formulate  new  methods  of  taxation  in  order  to  enlarge  the  revenue 
of  the  State.  Some  of  the  propositions  to  increase  the  judges'  salaries  were 
carried,  and  in  this  and  other  ways  there  is  an  indication  that  the  people 
are  realising  that,  so  long  as  judges'  salaries  are  inadequate,  the  better  dass 
of  lawyers  will  not  be  tempted  to  go  upon  the  bench. 

The  BefBrendiuiL — ^The  growing  interest  in  the  principle  of  permitting 
the  people,  independently  of  their  representative  legislators,  to  ensict  Laws, 
and  to  vote  directly  their  approval  of  or  dissent  to  Laws  passed  by  the 
Legislature,  is  indicated  by  a  proposed  amendment  to  the  constitution  of 
the  State  of  Missouri    The  proposed  amendment  is  in  these  terms  : 

The  legislative  authority  of  the  State  shall  be  vested  in  a  legislative  assembly, 
consisting  of  a  senate  and  house  of  representatives,  but  the  people  reserve  to 
themselves  power  to  propose  laws  and  amendments  to  the  Constitutioo,  and  to 
enact  or  reject  the  same  at  the  polls,  independent  of  the  legislative  assembly,  and 
also  reserve  power  at  their  own  option  to  approve  or  reject  at  the  i>oll8  any  Act 
of  the  legislative  assembly.  The  first  power  reserved  by  the  people  is  the  initiative, 
and  not  more  than  8  per  cent,  of  the  legal  voters  in  each  of  at  least  two-thirds  of 
the  congressional  districts  in  the  State  shall  be  required  to  propose  any  measure 
by  such  petition,  and  eveiy  such  petition  shall  include  the  full  text  of  the  measure 
so  proposed.  Initiative  petitions  shall  be  filed  with  the  Secretary  of  State  not 
less  than  four  months  before  the  election  at  which  they  are  to  be  voted  upon. 
The  second  power  is  the  referendum,  and  it  may  be  ordered  (except  as  to  Laws 
necessary  for  the  immediate  preservation  of  the  public  peace,  health,  or  safety, 
and  Laws  making  appropriations  for  the  current  expenses  of  the  State  Government, 
for  the  maintenance  of  the  State  institutions,  and  for  the  support  of  the  public 
schools)  either  by  the  petition  signed  by  5  per  cent,  of  the  legal  voters  in  each 
of  at  least  two-thirds  of  the  congressional  districts  in  the  State,  or  by  the  legislative 
assembly  which  passed  the  bill  on  which  the  referendum  is  demanded.  The  veto 
power  of  the  Governor  shall  not  extend  to  measures  refened  to  the  people.  AU 
elections  on  measures  referred  to  the  people  of  the  State  shall  be  had  at  the 
biennial  regular  general  elections,  except  when  the  legislative  assembly  shall  order 
a  special  election.  Any  measure  referred  to  the  people  shall  take  effect  and  become 
the  Law  when  it  is  approved  by  a  majority  of  the  votes  cast  thereon,  and  not 
otherwise. 

Cximinal  Procedure!:  Capital  Offence.— In  Kansas  the  death-penalty  for 
murder  in  the  first  degree  has  been  abolished.  In  Montana,  Nevada,  and 
Missouri  the  jury,  or  the  Court,  may  fix  the  penalty  for  murder  in  the  first 
degree  at  death  or  life-imprisonment  In  New  Jersey  electrocution  is 
substituted  for  hanging,  and  the  witnesses  are  restricted  to  four  assistants  to 
the  principal  keeper  and  six  newspaper  representatives. 
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Oiimet  againft  Pablio  Order  and  Seovrity.— In  Arkansas  and  Florida 
laws  have  been  passed  making  it  a  misdemeanour  to  disturb  an  assemblage 
in  a  church  or  school  or  public  meeting,  or  to  injure  a  place  used  for  public 
gathering  or  worship.  In  North  Carolina  the  use  of  profane  language  in 
a  railwaj  train^  and  in  North  Dakota  the  use  of  obscene  language  over  the 
telephone^  is  prohibited.  In  Colorado,  Montana,  and  Wisconsin  it  is  made 
a  misdemeanour  to  advertise  cure  for  sexual,  menstrual,  or  venereal  diseases. 

Climes  against  the  Person. — ^The  frequency  of  child-stealing  from 
wealthy  parents  in  certain  States  has  had  the  result  of  increasing  the  penalty 
for  that  offence ;  thus,  in  Indiana  and  New  Jersey  a  convicted  person  may  be 
sentenced  to  life-imprisonment,  and  in  New  York  to  twenty-five  years*  for 
abduction.  College  **  hazing  "  is  made  a  misdemeanour  in  California  and 
Colorado,  and  in  Michigan  it  is  a  misdemeanour  to  taunt  a  person  with 
having  been  a  convict 

Cocreetums  and  Criminal  Puiiihments.— In  Maine  if  the  earnings  of  a 
prisoner  in  a  penitentiary  or  house  of  correction  exceed  the  expenses  of  his 
conunitment  and  maintenance  the  balance  must  be  paid  to  his  dependent 
kindred.  In  Missouri  5  per  cent,  of  his  earnings  may  be  used  for  the 
support  of  his  fiunily,  and  in  Michigan  he  must  be  paid  for  whatever  overtime 
he  works. 

Habitual  Criminali.— What  constitutes  an  "  habitual  criminal"  has  hetn 
defined  by  Statute  in  two  States.  Thus,  in  Indiana  on  the  third  conviction, 
and  in  New  York  on  the  fourth  conviction  for  felony,  the  convicted  person 
is  deemed  to  be  an  habitual  criminal.  In  the  former  State  he  may  be 
sentenced  to  life-imprisonment  and  in  the  latter  he  may  be  pardoned  but 
not  discharged  from  imprisonment.  But  the  most  novel  form  of  treatment 
of  habitual  criminals  has  also  been  devised  in  Indiana,  where  it  has  been 
provided  by  Statute  that  in  institutions,  including  prisons,  having  the  care 
and  custody  of  confirmed  criminals,  idiots,  rapists,  and  imbeciles,  a  staff  of 
skilled  surgeons  shall  be  appointed  to  examine  the  mental  and  physical 
condition  of  the  inmates,  and,  where  the  board  of  managers  and  the  surgeons 
deem  a  case  unimprovable,  the  surgeons  may  perform  an  operation  for  the 
prevention  of  procreation.  This  startling  and  novel  experiment  in  sociology 
has  not  yet  been  submitted  to  the  test  of  the  Supreme  Court  to  ascertain  if 
it  is  constitutional. 

Juvenile  Ofbnders. — More  than  a  score  of  States  now  have  juvenile 
Courts,  where  provision  is  made  for  the  hearing  of  charges  against  children 
under  such  circumstances  as  will  separate  them  from  contact  with  the  persons 
and  environment  of  adult  criminals,  and  in  which  simpler  procedure  is 
adopted  and  a  parental  form  of  correction  is  sought.  The  punishment, 
where  the  convicted  child  is  sentenced  to  confinement,  is  different  from  that  of 
adults,  and  separates  the  juveniles  from  the  other  prisoners.  The  system  of 
probation  is  also  enforced. 

Pardens,  Parole,  and  Probatiens.— In  Indiana,  except  for  murder,  arson 
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burglary,  rape,  treason  and  kidnaf^ing,  the  Courts  niaj  parole  a  convicted 
person,  bat  if  a  convict  violates'  his  parole  the  time  daring  whidi  he  was  at 
liberty  does  not  count  as  part  of  his  original  sentence.  In  Missouri  the  trial 
Court  may  parole  a  person  of  previous  good  character,  under  twenty-five 
years  of  age,  convicted  for  the  first  time.  In  Wisconsin,  a  board  of  coatrol 
of  prisoners  and  criminals,  with  the  approval  of  the  Governor  of  the  Sta^ 
may  parole  inmates  of  the  penitentiary.  In  Massachusetts  a  convicted 
person  may  be  released  on  probation  on  condition  of  making  retribution  to 
the  person  injured  by  the  crime  for  which  he  was  convicted.  Such  payments 
may  be  made  by  instalments  through  a  probation  ofiScer.  In  Vermont  any 
Court  may  discharge  a  person  from  probation  or  alter  the  conditions  of  his 
probation.  In  Wisconsin  the  Court  may  suspend  the  sentence  upon  a  minor 
over  sixteen  years  on  conviction  of  misdemeanour  or  first  felony. 

Civil  Law :  Title  to  Property.— Minnesota  joins  the  large  number  of 
western  States  which  place  a  limit  upon  the  holding  by  aliens  of  real 
property,  by  requiring  that  land  acquired  by  non-resident  aliens  shall  be 
disposed  of  in  ten  years.  In  Delaware  the  property  of  an  intestate  iU^i- 
timate  descends  to  the  mother  or  to  her  heirs.  In  Iowa  the  rule  in 
Shelley's  case  has  been  abolished,  and  in  Michigan  it  is  provided  that  » 
child  bom  after  the  making  of  the  father's  or  mother's  will  shall  take  as  if  the 
parent  died  intestate. 

Ccmtimeti  and  other  Obligatioiis.— The  fiunlity  With  which  a  dishonest 
trader  has  heretofore  been  able  to  obtain  goods  on  credit  and  then  sdl  his 
entire  stodc  at  a  discount  for  ready  cash  has  resulted  in  frauds  of  an 
aggravated  character,  which  several  States  have  passed  Statutes  to  prevent 
Thus  in  Florida  a  purchaser  of  goods  in  bulk  is  now  obliged  to  notify  the 
vendor's  creditors,  and  in  Nebraska,  Nevada,  New  York,  North  Carolina, 
North  Dakota,  and  Vermont  the  sale  is  void  unless  the  creditors  of  the  vendor 
have  had  previous  notice.  In  Massachusetts  and  Missouri  the  damages  for 
death  caused  by  negUgence  are  limited  to  $10,000,  and  in  Oregon  $7,5oa 

Ihiriage  and  SoHeatte  Balations.— In  Utah  a  marriage  between  first 
cousins,  or  within  the  fifth  degree  of  consanguinity,  or  with  a  person  afficted 
with  syphilis,  gonorrhea,  or  chronic  epilepsy,  is  void.  In  Wisconsin  insane, 
feeble-minded,  and  e^Hleptics  may  not  marry,  and  it  is  a  misdemeanour  to 
solemnise  or  aid  such  marriage.  In  California  an  applicant  for  licence  to 
marry  must  show  the  race  of  the  parties,  and,  if  the  male  is  under  twenty- 
one  or  the  female  under  eighteen,  the  written  consent  of  the  parents  Inust 
accompany  the  application.  In  Vermont  a  marriage  licence  may  zK>t  be 
issued  to  an  idiot  or  lunatic,  and  the  written  consent  of  the  parents  is  pre- 
requisite to  a  licence  to  minors.  In  California,  Indiana,  Iowa,  New 
Hampshire,  Or^on,  South  Dakota,  Texas,  Utah,  and  Washington  it  is  a 
misdemeanour,  and  in  Indiana  it  is  a  felcmy,  for  a  parent  to  neglect  to 
support  his  fitmily.  In  the  last-named  State  the  punishment,  upon  conviction, 
is  from  one  to  three  years'  imprisonment  and  defianchisement  for  three  years. 
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or  a  fine  of  $10  to  $100,  to  which  may  be  added  one  year  in  jail  or  the 
workhouse. 

Foreign  Corpoiationi. — In  Alabama,  Arkansas,  and  Indiana  foreign 
limited  liability  companies  may  not  now  receive  a  licence  to  do  business  in 
these  States,  imless  they  agree  not  to  remove  any  action  in  which  they  may 
be  engaged  from  the  State  to  the  Federal  Courts. 

Polioe  Bagnlatiiai :  AmnieBienti. — In  Massachusetts  it  is  a  misde- 
meanour to  admit  to  a  place  of  amusement  a  child  under  fourteen  unless 
accompanied  by  an  adult,  and  in  South  Dakota  to  give  theatrical  or  other 
enterUinments  for  an  admission  fee  on  Sunday.  In  Michigan  a  child  under 
seventeen  is  not  allowed  in  a  place  where  there  is  a  bowling  alley,  and  in 
North  Dakota  a  person  under  eighteen,  or  attending  a  local  high  school,  may 
not  frequent  a  billiard,  pool,  bowling  or  card-room.  In  Rhode  Island  boys 
under  fourteen  and  girls  under  sixteen  are  not  at  any  time  permitted  to  enter 
a  theatre  or  music-hall  unaccompanied  by  an  adult.  In  Illinois  it  is  a 
misdemeanour  to  sell  tickets  for  theatres  for  more  than  the  printed  or 
advertised  price,  under  a  penalty  of  $200,  or  six  months'  impfisonment 

Intiwrioating  Liqnon:  Frohiliitioii,  Local  Option. — Georgia  prohibits 
the  manufacture  and  sale  of  intoxicating  liquors.  So  also  does  South 
Carolina,  except  in  localities  where  the  same  is  allowed  by  vote.  Texas 
prohibits  the  storing  of  such  liquors  in  districts  where  the  sale  is  prohibited. 
In  Nebraska  it  is  a  misdemeanour  for  a  manu^ncturer  of  liquors,  including 
beer,  to  be  a  retailer  thereof^  or  to  assist  a  retailer,  or  to  own  or  lease  premises 
for  retailing  the  same.  In  Indiana  railway  companies  selling  alcoholic  re- 
freshments in  dining-cars  must  pay  a  licence-fee  of  $1,000,  and  in  New 
Mexico,  $200.  In  Missouri,  Montana,  Alabama,  Connecticut,  Delaware, 
Florida,  Indiana,  Illinois,  Iowa,  Minnesota,  and  Wisconsin,  heavy  penalties 
are  provided  for  selling  intoxicating  liquor  to  minors  and  females  or  ad- 
mitting them  to  places  where  such  liquors  are  sold  In  Texas  it  is  a 
misdemeanour  to  drink  intoxicating  liquor  on  a  railway  train,  and  in 
Delaware,  except  in  a  buffet-car.  Many  States  now  provide  that  liquors 
shall  not  be  sold  or  public-houses  licensed  in  the  vicinity,  in  some  cases 
within  four  miles,  of  a  school  or  educational  institution  of  any  kind,  or  a 
railway  construction  camp,  <»-  barracks. 

Cigarettet.— In  Arkansas,  Washington,  and  South  Dakota  it  is  a  mis- 
demeanour to  sell  or  to  give  away  cigarettes  or  cigarette-papers,  even  to 
adults.  In  Florida  it  is  unlawful  to  sell,  cigarettes  to  minors.  In  Illinois 
persons  under  eighteen  and  over  seven  are  forbidden  to  smoke  cigarettes 
in  public  places. 
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I.    UNITED    KINGDOM. 

{Contributed  by  W.  M.  Graham-Harrison,  Esq.,  and  Hugh  Godlxy,  Es^] 

Acts  passed — Public  General,  56 ;  Local,  176. 

Out  of  some  two  hundred  and  thirty  Bills  introduced  into  the  House  of 
Commons,  or  brought  down  to  it  from  the  House  of  Lords,  only  fifty-six 
passed  into  law„^  decrease  by  two  on  the  number  for  the  preceding  year. 
Of  the  total  of  fifty^ix,  more  than  one-fifth  were  Government  measures, 
private  members  being  successful  with  their  Bills  only  in  ten  cases. 

The  application  of  the  Acts  passed  was  as  follows  :— ^ 


28 

applied  to  the  United  Kingdom. 

9 

„         „        England  alone. 

6 

„         „        Scotland  alone. 

6 

„         „        Ireland  alone. 

3 

„         „        England  and  Ireland. 

I 

„         „        England  and  Scotland. 

2 

„         „        Colonies. 

I 

„         „        British  Empire. 

Adyertisements  B^^^tioa  (c.  27,  U.K.).*— S.  2  empowers  local 
authorities,  as  defined  by  the  Act  (viz.  borough  councils,  certain  urban 
district  councils,  and  county  councils :  s.  7),  to  make  by-laws  (i)  for  regu- 
lating hoardings  and  similar  structures  used  for  the  purpose  of  advertising 
when  they  exceed  twelve  feet  in  height,  and  (2)  "  for  r^;ulating,  restricting, 
or  preventing  the  exhibition  of  advertisements  in  such  places  and  in  such 
manner,  or  by  such  means,  as  to  afiect  injuriously  the  amenities  of  a 
public  park  or  pleasure  promenade,  or  to  disfigure  the  natural  beauty  of 
a  landscape" ;  there  is  to  be  a  limited  saving  in  by4aws  under  the  Act  for 
hoardings,  etc.,  in  use  at  the  time  when  the  by-laws  are  made. 

By4aws  under  the  Act  require  the  confirmation,  in  England,  of  the 
Home  Secretary,  and  in  Scotland  and  Ireland  of  a  corresponding  authori^ 

>  The  expressions  U.K.,  £.,  S.,  I^  Col.,  and  B.E.,  which  follow  the  short  titles  of 
the  various  Acts,  indicate  the  application  in  each  case,  and  an  *  that  the  BiU  for  the  Act 
was  introduced  by  a  private  member. 
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(s.  3) ;  and  the  powers  under  the  Act  are  cumulative  and  not  in  substitution 
for  existing  powers  under  any  local  or  general  Act 

Amy  and  IDlitary  Poroat.— (i)  The  Army  {Annua/)  Act  (c.  2,  B.E.), 
after  the  usual  preamble  (taken  from  the  old  Mutiny  Acts),  which  fixes  the 
number  of  the  standing  Army  at  190,000,  continues  the  Army  Act  in  force 
for  one  year  more.  Hitherto  the  renewal  of  the  Army  Act  has  taken  effect 
in  all  places  outside  Europe,  other  than  the  West  Indies  and  America,  as 
from  December  31  in  every  year,  but  s.  2  of  this  Act,  taking  into  account 
modem  rapidity  of  communication,  makes  the  Army  Act  expire  in  every 
place  outside  the  British  Islands  on  July  31,  and  thus  in  future  years  the 
date  \see  the  Army  (Annual)  Act,  1904,  s.  14]  on  which  amendments  of 
the  Army  Act  take  effect  will  be  accelerated  as  regards  all  these  places. 
The  Acts  makes  a  considerable  number  of  other  amendments  in  the  law 
relating  to  the  Army,  of  which  the  following  may  be  noticed : — 

The  scale  of  charges  payable  for  officers  and  men  when  billeted  is 
revised,  the  soldier  when  billeted  is  given  a  right  to  supper,  and  may  have 
mineral  water  instead  of  beer  (ss.  3  and  8,  and  First  and  Second  Schedules). 
In  every  case  where  the  commanding  officer  has  power  to  deal  with  a  case 
summarily  the  accused  will  have  the  right  to  demand  that  the  evidence 
against  him  shall  be  taken  on  oath,  which  previously  he  had  only  the  right 
to  do  if  the  offence  was  one  for  which  the  commanding  officer  could  award 
more  than  seven  days'  imprisonment  (s.  5).  A  number  of  detailed  amend- 
ments are  made  (in  the  light  of  experience  gained  in  the  South  African  War) 
in  the  enactments  relating  to  punishments  in  active  service,  and  in  particular 
power  is  given  to  inflict  '^  field  punishment  ^  (which  replaces  the  old  term 
*'  summary  punishment ")  for  any  offence  whatsoever  instead  of  only  for 
a  limited  number  of  offences,  and  to  inflict  fines  not  exceeding  three  months' 
pay. 

(ii)  Territorial  and  Reserve  Farces  (c.  9,  U.K.).— The  object  of  this  Act, 
which  is  divided  into  four  parts,  is  threefold. 

Part  I.  provides  for  the  establishment  of  County  Associations,  whose  main 
function  is  the  organisation  and  administration  within  the  county  of  the 
Territorial  Force  to  be  raised  under  the  Act.  The  Associations  are  to  be 
constituted  in  accordance  with  schemes  to  be  made  by  the  Army  Council, 
and  they  will  *'  have  exercise  and  discharge  such  powers  and  duties  con- 
nected with  the  organisation  and  administration  of  His  Majesty's  Military 
forces  "  as  may  be  assigned  or  transferred  to  them  by  order  of  His  Majesty 
or  by  regulations  under  the  Act  S.  2  (2)  specifies  particular  matters  in 
respect  of  which  County  Associations  may  be  given  powers  or  duties,  and 
all  these  matters,  with  two  exceptions  only,  relate  solely  to  the  Territorial 
Force. 

Part  II.  of  the  Act  authorises  the  raising  of  a  force,  to  be  called  the 
Territorial  Force,  consisting  of  such  number  of  men  as  may  be  provided 
by  Parliament,  and  for  the  government,  training,  embodiment,  etc.,  of  the 
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new  Force.  As  respects,  these  matters,  the  provisions  of  the  Act  follow  dosdy 
the  lines  of  the  Militia  Act,  1882,  but  the  conditions  of  training  are  con- 
siderably less  stringent  than  those  formerly  i^licable  to  the  Militia;  the 
terms  of  engagement,  however,  in  the  Territorial  Force  are  much  more  akin 
to  the  Militia  terms  than  to  the  old  Volunteer  terms.  The  Force  is  to  be 
raised  entirely  by  voluntary  enlistment,  and  the  Ballot  Acts  do  not  apptj 
to  it. 

As  r^ards  embodiment  of  the  Force,  the  Act  enables  all  necessary  direc- 
tions to  be  given  for  the  purpose  as  soon  as  a  Proclamation  has  been  issued 
calling  out  the  Reserve,  and  a  separate  Proclamation  is  not  necessary,  as  it 
was  in  the  case  of  the  Militia ;  and,  further,  as  soon  as  the  First  Class  oi 
the  Reserve  has  been  called  out  under  any  such  Proclamation  the  Territorial 
Force  must  be  embodied  within  one  month,  unless  Parliament  presents  an 
address  to  the  contrary. 

S.  29  provides  for  the  transfer  to  the  Territorial  Force  of  existing  units 
of  Yeomanry  and  Volunteers  raised  in  any  county  f(»  which  a  County 
Association  is  constituted.^  The  Bill  for  the  Act  as  originally  introduced 
provided  also  for  the  transfer  of  the  Militia  to  the  Territorial  Force,  bat 
under  the  Act  as  passed  the  Militia  is  dealt  with  under  Part  III. 

It  may  be  observed  that  the  Act  does  not  repeal  the  old  Militia,  Yeomaniy; 
and  Volunteer  Acts. 

Part  III.  of  the  Act  provides  for  the  formation  of  a  Spedal  Reserve 
consisting  of  men  who  have  not  served  in  the  Regular  Forces;*  this  was 
impossible  usder  the  old  law  (Reserve  Forces  Act,  1882,  s.  3),  which  only 
provided  for  the  enlistment  in  the  Reserve  of  men  who  have  served  in  the 
Regular  Army. 

Ss.  31  and  32  contain  provisions  as  to  extension  of  service  and  liability 
to  be  called  out. 

S.  34  deals  with  existing  Militia  Battalions  by  giving  power  to  transfer 
them  by  Order  in  Council  to  the  Special  Reserve.* 

S.  36  enacts  that  acceptance  of  a  commission  in  the  Reserve  of  Officers 
is  not  to  vacate  a  seat  in  the  House  of  Commons. 

Away  at  Imparted  WatchpCSases  (Eristing  Stocks  Bzeap tioa)  ^c  8, 
U.K.). — All  watch-cases  imported  into  the  United  Kingdom  before  June  i, 
1907,  are  by  this  Act  exempted  from  assay  and  from  the  provisions  of  the 
Customs  Act,  1842  (5  &  6  Vict.  c.  47),  and  the  Revenue  Act,  1883  (46  &  47 
Vict  c.  55). 

It  appears  to  have  been  assumed  for  many  years,  both  by  the  Custoois 
Authorities  and  the  Goldsmiths'  Company,  that  watch-cases  were  pot 
"  plate  "  within  the  meaning  of  the  above-mentioned  Acts.    This  view,  how- 

'  The  trmnsfer  was  effected  by  Orders  in  Council  of  March  19  and  April  9,  1908. 
*  The  Army  (Annual)  Act,  1908,  8.  4,  allows  discharged  Regulars  to  be  enlisted  in 
the  Special  Reserve. 

'  The  transfer  was  effected  by  Order  in  Council  of  April  9,  1908. 
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ever,  was  rejected  by  the  Court  of  Appeal  in  Goldsmith!^  Company  v.  Wyati 
{[^9071  I  K.B.  9S),  and  the  Act  is  apparently  intended  to  protect  holders 
of  existing  stocks  of  unassayed  foreign  watch-cases,  who  had  some  justifica- 
tion for  their  ignorance  of  the  law. 

Bnttar  ud  Xargarine  (c.  21,  U.K.).— This  Act  is  an  extension  of  the 
Sale  of  Food  and  Drugs  Acts,  and  may  be  cited  with  those  Acts,  and  deals 
principally  with  the  conditions  of  manufacture,  sale,  etc.,  of  butter,  margarine, 
and  "  milk-blended  "  butter.^ 

The  chief  provisions  of  the  Act  are  : 

(i)  The  enactments  which  at  present  necessitate  the  registration  of 
maiigarine  factories  are  applied  to  premises  on  which  any  butter  is  blended, 
reworked,  or  subjected  to  treatment,  or  on  which  milk-blended  butter  is 
manufactured  or  sold  wholesale. 

(a)  Various  powers  are  given  to  officers  of  the  Board  of  Agriculture! 
the  Local  Government  Board,  and  local  authorities  to  enter  and  inspect 
premises  registered  under  the  Acts,  or  suspected  premises. 

(3)  A  {penalty  is  imposed  in  cases  where  any  adulterant  is  found  in 
a  butter  factory,  and  the  limit  of  moisture  in  butter,  margarine,  and  milk- 
blended  butter,  is  regulated. 

(4)  The  provisions  of  s.  i  of  the  Act  of  1899,  prohibiting  the  importation 
of  certain  adulterated  substances,  etc.,  are  applied  to  butter,  margarine,  and 
milk-blended  butter  containing  more  than  the  prescribed  limit  of  moisture 
or  preservatives,  and  to  milk-blended  butter  not  conspicuously  marked  with 
its  approved  name. 

(5)  Power  is  given  to  make  regulations  with  regard  to  the  use  of  milk- 
solids  in  butter,  and  the  use  of  preservatives  in  butter,  margarine,  and 
milk-blended  butter,  and  a  penalty  imposed  on  breach  of  the  regulations. 

(6)  Margarine  must  not  be  described  on  labels,  advertisements,  etc.,  except 
either  as  ''margarine"  or  as  ''margarine''  coupled  with  some  iuatj  name 
which  has  been  approved  by  the  Board  of  Agriculture,  and  which  is  not 
"  suggestive  of  butter." 

(7)  Dealing  in  milk-blended  butter  is  subjected  generally  to  the  same 
conditions  and  restrictions  as  those  to  which  margarine  is  subject,  and  is  to 
be  described  on  labels,  advertisements,  etc.,  by  a  name  approved  by  the 
Board  of  Agriculture,  and  the  name  must  not  "refer  to  or  be  suggestive 
of  butter  or  anything  connected  with  the  dairy  interests." 

Colonies,  (i)  British  North  America  Act  (c.  11,  Col.).— This  Act  d^ls 
with  the  annual  grants  payable  by  the  Dominion  Government  of  Canada  to 
the  several  Provinces  of  die  Dominion  for  their  local  purposes  and  the 

*  "  Margarine  "  it  defined  as  '*  any  article  of  food,  whether  mixed  with  butter  or  not, 
which  resembles  butter  and  is  not  milk-blended  butter,''  and  this  definition  is  substituted 
lor  the  old  definition  in  the  Margarine  Act,  1887  (50  ft  51  Vict.  c.  29^  s.  3). 

"Milk-blended  butter"  is  described  in  s.  i  as  any  mixture  produced  by  mixing  or 
blending  butter  with  milk  or  cream  other  than  condensed  milk  or  cream. 
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support  of  their  Government  and  Legislatures.  The  amounts  of  thesp 
payments  to  the  various  Provinces  were  originally  fixed,  as  respects  the 
original  Provinces  of  Ontario,  Quebec,  Nova  Scotia,  and  New  Brunswick, 
by  s.  118  of  the  British  North  America  Act,  1867  ;  as  respects  British 
Columbia  and  Prince  Edward's  Isle,  by  Orders  in  Council  of  1871  and 
1873  respectively^  made  under  s.  146  of  that  Act ;  and  as  respects  Manitoba, 
Alberta,  and  Saskatchewan,  by  Acts  of  the  Parliament  of  Canada.  Imperial 
legislation  being  necessary  to  alter  the  existing  scales  of  payments,  the 
Dominion  Parliament  presented  an  address  to  His  Majesty  (which  is 
scheduled  to  the  Act)  asking  for  the  necessary  legislation,  and  specifying 
the  new  scales  of  payment,  which  are  to  be  ''a  final  and  unalterable 
settlement." 

The  new  scales  of  payment,  and  certain  subsidiary  provisions  (which  are 
rather  complicated),  are  set  out  at  length  in  s.  i  of  the  Act,  and  are  not 
enacted  merely  by  reference  to  the  terms  of  the  Scheduled  Address.  It 
is  conceivable  that  questions  may  arise  as  to  how  far  regard  may  be  had  to 
the  Schedule  for  the  purpose  of  construing  the  enactment  contained  in  s.  u 

(i)  Australian  States  Constitution  (c.  7,  Col). — This  Act  simplifies  and 
makes  uniform  the  provisions  relating  to  the  reservation  of  BiUs  passed  by  the 
Legislatures  of  New  South  Wales,  Victoria,  Queensland,  South  Australia, 
Western  Australia,  and  Tasmania.  It  also  removes  doubts  (see  s.  2)  as  to 
the  validity  of  any  Australian  Acts  which  ought  to  have  been,  but  which  may 
not  have  been,  reserved  in  the  past. 

The  Bills  passed  by  the  Legislature  of  any  Australian  State  which  will 
require  to  be  reserved  hereafter  are  Bills  which  either  (a)  alter  the  constitu- 
tion of  the  Legislature  of  the  State ;  or  {b)  affect  the  Governor's  salary ;  or 
{c)  are  required  to  be  reserved  by  any  Act  in  force  in  the  State  or  by  the  Bill 
itself. 

Companies  (c.  50,  U.K.). — ^The  provisions  of  this  Act  are  for  the  most 
part  based  on  the  recommendation  of  the  Departmental  Committee  appointed 
in  1905  by  Mr.  Gerald  Balfour,  of  which  originally  the  present  Lord  Chan- 
cellor and  subsequently  the  late  Sir  C.  W.  Warrington  was  chairman*  and 
which  reported  in  1906. 

The  Act,  which  consists  of  fifty-two  sections  and  four  schedules,  deals 
with  a  large  number  of  matters  of  detail  of  which  it  is  difficult  to  give  any 
intelligible  account  within  reasonable  limits  of  space,  but  the  main  provisions 
are  as  follows : 

S.  I  requires  every  company  which  does  not  issue  a  prospectus  "on 
or  with  reference  to  its  formation  "  to  file  a  statement  in  lieu  of  prospectus 
in  the  form  in  Schedule  I.;  this  form  covers  all  the  facts  which  are 
required  to  be  disclosed  in  a  prospectus,  where  one  is  issued. 

S.  9  gives  companies  under  the  Companies  Act  the  power  usually  granted 
to  statutory  companies  of  paying  interest  not  exceeding  4  per  cent  out 
of  capital  during  construction,  subject  to  the  sanction  of  the  Board  of  Trade. 
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The  Bill  as  it  passed  the  House  of  Lords  also  authorised  the  issue  of 
share  capital  at  a  discount,  but  the  provision  was  struck  out  in  the  House 
of  Commons. 

S.  10  (which  does  not  apply  to  companies  in  Scotland)  extends  the 
provisions  of  the  Companies  Act,  1900,  by  making  it  necessary  to  register 
all  mortgages  and  charges  on  property  of  the  company,  including  those  on 
land  (wherever  situate)  and  book  debts. 

S.  14  removes  doubts  as  to  the  validity  of  perpetual  debentures  or 
debenture  stock. 

S.  15  restores  what  was  believed  to  be  the  law  till  the  decision  in 
In  re  Tasker  and  Sons^  Ltd.  [1905],  2  C  587,  by  enabling  companies  to 
keep  alive  for  the  purpose  of  reissue  debentures  which  have  been  redeemed. 

S.  16  enables  a  contract  to  take  debentures  to  be  enforced  by  specific 
performance,  thus  getting  rid  of  the  decision  in  South  African  Territories^ 
Ltd.,  V.  IVailington  [1898],  A.C.  309. 

S.  31  requires  companies  to  file  annually  a  statement  in  the  form  of 
a  balance-sheet  with  a  summary  of  capital,  liabilities,  and  assets,  but  the 
balance-sheet  need  not  include  a  statement  of  profit  and  loss. 

S.  24  provides  a  penalty  for  failure  to  hold  the  annual  general  meeting 
and  empowers  the  Court  to  sunmion  a  meeting  in  case  of  default. 

S.  27  (which  was  inserted  in  the  Bill  in  the  Commons  on  the  proposal 
of  Mr.  Rufus  Isaacs)  finally  abolishes  the  view  that  a  voluntary  winding-up 
is  to  be  regarded  as  a  purely  domestic  afiair  of  the  company^s ;  it  requires 
the  liquidator  in  a  voluntary  winding-up  forthwith  to  summon  a  meeting  of 
creditors  which  will  decide  whether  they  want  another  or  an  additional 
liquidator,  and  enables  them  to  apply  to  the  Court  for  the  purpose. 

S.  32  empowers  the  Court  to  grant  relief  on  terms  to  directors  who 
have  acted  reasonably  and  honestly. 

S.  35  requires  a  company  incorporated  outside  the  United  Kingdom 
which  establishes  a  place  of  business  within^  it  to  file  with  the  registrar  of 
companies,  a  certified  copy  of  the  charter,  etc.,  of  the  company,  a  hst  of 
its  directors,  and  the  names  and  addresses  of  some  one  or  more  person 
resident  in  the  United  Kingdom  authorised  to  accept  process  on  behalf 
of  the  company. 

The  company  must  also  file  an  annual  statement  of  affairs,  such  as  is 
required  from  a  company  incorporated  in  this  coimtry  under  s.  21  of  the  Act, 
and  if  it  uses  the  word  '*  Limited  "  as  part  of  its  name  it  must  state  the  country 
in  which  it  is  incorporated  in  prospectuses,  etc.,  and  at  its  place  of  business. 

S.  37  contains  the  important  definition  of  "private  company."  Private 
companies  are  exempted  firom  compliance  with  {inter  alia)  the  provisions 
(rf  88.  I  and  21  of  the  Act.    The  text  of  the  section  is  as  follows : 

"(i)  For  the  purposes  of  this  Act  the  expression  'private  company* 
means  a  company  which  by  its  articles — 

(a)  restricts  the  right  to  transfer  its  shares ;  and 
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{d)  limits  the  number  of  its  members  (exclusive  of  persons  who  are 

in  tiie  employment  of  the  company)  to  fifty ;  and 
(c)  prohibits  any  invitation  to  the  public  to  subscribe  for  any  shares 
or  debentures  of  die  com^fany. 

"{2)  A  private  company  may,  subject  to  anything  contained  in  the 
memorandum  or  articles,  by  passing  a  special  resolution  and  by  filing  with 
the  registrar  such  a  statement  in  lieu  of  prospectus  as  the  company,  if  a 
public  company,  would  have  had  to  file  before  allotting  any  of  its  shares 
or  debentures,  together  with  such  a  statutory  declaration  as  the  company, 
if  a  public  company,  would,  under  the  provisions  of  s.  6  of  the  Companies 
Act,  1900,  have  had  to  file  before  commencing  business,  turn  itself  into 
a  public  company. 

<'  (3)  Where  two  or  more  persons  hold  one  or  more  shares  in  a  company 
jointly  they  shall,  for  the  purposes  of  this  section,  be  treated  as  a  single 
member. 

"(4)  Wherever  in  the  Companies  Acts  a  minimum  of  seven  members 
is  required  only  two  members  shall  be  required  in  the  case  ot  a  prrvate 
company." 

Ciimiiial  Law.  (i)  Criminal  Appeal  (^.  23,  E.).— Sir  J.  Lawson  Wahon's 
Criminal  Appeal  Bill,  which  passed  into  law  as  this  Act,  difi!ered  in  some 
important  particulars  (viz.  as  respects  the  constitution  of  the  Court  of 
Criminal  Appeal,  in  giving  no  power  to  order  a  new  trial,  and  in  containing 
much  more  detailed  provisions  as  to  procedure)  from  Lord  Lorebum's  BiU 
of  1906,  as<  passed  by  the  House  of  Lords,  and  was  much  longer,  consisting 
of  twenty-three  instead  of  nine  clauses. 

S.  I  of  the  Act  provides  for  the  constitution  of  a  new  Court,  to  be  a 
superior  Court  of  record  and  to  be  called  the  Court  of  Criminal  Appeal ; 
the  Court  is  to  consist  of  the  Lord  Chief  Justice  of  England  and  eight  judges 
of  the  King's  Bench  Division  chosen  by  him  with  the  consent  of  the  Lord 
Chancellor.  The  Court  (of  which  the  sittings  will  normally  be  held  in 
London,  and  which  is  to  sit  in  vacation  if  necessary)  is  prc^rly  constituted 
for  the  purpose  of  any  hearing  if  it  consists  of  not  less  than  three  and  of 
an  uneven  number  of  judges.  The  decision  of  the  Court  is  to  be  foy  a 
majority,  and  there  is  to  be  only  one  judgment  pronounced,  unless  the  Court 
decide  that  it  would  be  convenient  to  have  separate  judgments  on  some 
point  of  law.  The  decision  of  the  Court  is  final  unless  the  Attorney-General 
certifies  that  it  involves  a  point  of  law  of  exceptional  public  importance, 
and  that  there  ought  to  be  a  further  appeal ;  diere  may  then  be  an  appeal 
to  the  House  of  Lords. 

S.  3  specifies  the  circumstances  in  which  an  appeal  may  be  brought, 
viz.  against  conviction,  on  a  pure  question  of  law  without  any  leave,  and 
on  a  question  of  fact  or  of  mixed  law  and  fact  with  the  leave  of  the  Court 
of  Criminal  Appeal,  or  of  the  judge  who  tried  the  case,  and  against  sentence 
with  the  leave  of  the  Court  of  Criminal  Appeal. 
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Ss.  4  Ind  5  deal  with  the  determination  of  appeals  and  the  powers  of 
the  Court  in  certain  special  cases.  The  Court  must  (subject  to  the 
proviso  to  subs,  (i)  of  s.  4)  allow  the  appeal  if  they  think  the  verdict  of  the 
jtuy  was  unreasonable  or  against  the  weight  of  evidence,  or  that  there  was 
a  mistake  of  Law  or  *^  that  on  any  ground  there  was  a  miscarriage  of  justice  ** ; 
to  this,  however,  there  is  the  above-mentioned  proviso  giving  the  Court  power 
to  dismiss  an  appeal,  even  where  they  think  the  appellant  succeeds  on  his 
point,  "  if  they  consider  that  no  substantial  miscarriage  of  justice  has  actually 
occurred"  On  an  appeal  against  sentence,  the  Court  may  pass  a  more  as 
wen  as  a  less  severe  sentence. 

S.  6  contains  provisions  suspending  to  a  certain  extent  the  revesting, 
on  conviction,  of  property,  and  the  operation  of  restitution  orders,  and  gives 
the  Court  power  to  annul  or  vary  restitution  orders. 

Ss.  7-18  contain  detailed  provisions  as  to  the  procedure  on  an  appeal, 
of  which  the  following  may  be  noted :  the  Court  has  full  powers  as  to  taking 
(iresh  evidence,  referring  matters  of  inquiry  to  special  commissioners,  and 
appointing  assessors  to  sit  with  the  Court  (s.  9);  the  Court  may  assign 
legal  assistance  to  an  appellant,  and  the  appellant  has  an  absolute  right 
to  be  present  at  the  hearing,  unless  a  question  of  law  only  is  involved 
(ss.  10  and  1 1) ;  shorthand  notes  are  to  be  taken  at  every  trial  from  conviction 
at  which  there  may  be  an  appeal  (s.  16),  and  the  cost  of  the  notes,  and 
a  transcript  if  there  is  one,  is  paid  by  the  central  Government ;  rules  of 
{m>cedure  are  to  be  made  by  the  Judges  of  the  Coiut  with  the  advice  of  a 
special  committee  of  experts  in  criminal  procedure  (s.  18). 

S.  19  saves  the  Royal  prerogative  of  mercy,  but  also  enables  the  Home 
Secretary  to  refer  any  case  in  which  there  is  a  petition  from  a  condemned 
person,  or  any  particular  point  arising  in  the  case,  to  the  Court  of  Criminal 
Appeal. 

The  Act  does  not  repeal  the  Crown  Cases  Act,  1848,  and  it  therefore 
remains  possible  for  a  judge  to  state  a  case  under  that  Act,  but  if  a  case 
is  so  stated  it  will  be  considered  by  the  Court  of  Criminal  Appeal 
s.  10  (4)),  and  not  by  the  old  Court  of  Crown  Cases  Reserved. 

(ii)  Probation  of  Offenders  (c.  1 7,  U.K.). — ^The  principal  reform  effected  by 
this  Act  is  to  authorise  the  adoption  of  a  practice  already  in  use  in  many 
parts  of  America,  of  releasing  on  recognisance  certain  classes  of  offenders 
and  for  the  recognisance  containing  a  condition  that  during  a  specified  time 
the  offender  will  submit  to  the  supervision  of  an  officer  appointed  by  the 
Court  for  the  purpose. 

Somewhat  analogous  powers  could  already  at  the  time  the  Act  was 
passed  be  exercised  in  the  case  of  habitual  drunkards  and  youthful  offenders 
under  the  Inebriates  Act,  1898  (61  &  62  Vict  c.  60),  s.  6,  and  the  Youthful 
Offenders  Act,  1901  (i  Eklw.  7  c.  20),  respectively. 

The  Act  provides  for  the  appointment  of  "probation  officers"  whose 
duty  it  is  to  see  that  the  offender  conforms  with  the  conditions  upon  which 
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he  was  released  and  to  report  to  the  Court,  and  offenders  who  £ul  to  conform 
with  these  conditions  may  be  brou^t  before  the  Court,  and,  without  liiithcr 
trial,  sentenced  for  their  original  offence. 

Deftruetive  Inseets  and  Pestt  (c.  4,  U.K.)— This  Act  extends  the  powos 
possessed  by  the  Board  of  Agriculture  under  the  Destructive  Insects  Act 
1877  (40  &  41  Vict  c.  68)  for  preventing  the  spreading  of  the  Colorado 
Beetle,  to  any  insect,  fungus,  or  other  pest  destructive  to  agricultural  or 
horticultural  crops  or  to  trees  and  bushes. 

The  result  is  that  the  Board  have  power  to  make  orders  prohibiting 
die  importation  of  infected  plants  and  substances,  and  for  the  destroc- 
tion  of  diseased  crops,  and  to  impose  penalties  on  disobedience  to  thdr 
orders.  They  may  also  authorise  the  payment  of  compensation  by  local 
authorities  in  certain  cases  to  the  owners  of  the  crops  ord^ed  to  be 
destroyed. 

The  Act  was  specially  designed  to  stop  the  spread  of  gooseberry  mO<few. 

Bdneation  (Administrative  Provisions)  (c.  43,  E.).— The  provisions 
contained  in  this  Act  for  the  most  part  originally  ai^>eared  in  Mr.  Birrell's 
ill-foted  Bill  of  1906.  As  the  title  of  the  Act  implies,  it  is  concerned  with 
small  amendments  of  detail  designed  to  ease  the  working  of  the  educational 
machinery  of  England ;  but  perhaps  the  following  points  are  of  sufikient 
importance  to  be  noticed: 

S.  I  gives  local  authorities  additional  powers  in  connection  with  the 
acquisition  and  appropriation  of  land,  especially  for  the  purposes  of 
secondary  educaticm. 

Ss.  3-9  deal  with  financial  matters,  and  {inier  alia)  extend  the  period 
allowed  for  repayment  of  borrowed  money,  allow  county  councils  to  con- 
tribute towards  any  capital  expenses  incurred  by  non-county  boroughs  or 
urban  districts  for  the  purposes  of  secondary  education,  and  allow  the 
Public  Works  Loan  Commissioners  to  lend  money  to  local  education 
authorities  for  those  purposes. 

S.  13  contains  perhaps  the  provisions  of  most  public  interest  in  the 
Act.  It  empowers  local  education  authorities  to  provide  vacation  schools, 
play-centres,  etc.,  and  compels  them  to  provide  for  the  medical  inspection  of 
school  children,  with  a  pious  aspiration  (in  the  form  of  proviso)  that  voluntary 
agencies  may  assist  in  the  work. 

Bvidenoe  (Ckdonial  Statutes)  (c.  16,  U.K.).— Apart  from  statute, colonial  law 
could  not  formerly  be  proved  by  codes,  statutes,  text-books,  etc  A  skilled 
witness  had  in  all  cases  to  be  called,  who  could,  however,  refresh  his  memory 
from  such  documents  (see  the  Sussex  Peerage  Case,  1844,  11  C.  &  F.  114). 

The  effect  of  s.  6  of  the  Colonial  Laws  Validity  Act,  1865  (28  &  29  Vict 
c  63),  seems  to  be  that,  in  the  case  of  colonial  statutes,  a  copy  certified 
by  the  proper  officer  to  be  a  true  copy  may  be  received  in  evidence,  but 
theoretically,  at  all  events,  it  was  still  necessary  to  call  a  witness  to  produce 
the  certified  copy. 
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Under  the  new  Act  government  printers'  copies  of  colonial  statutes  are 
Qiade  evidence.  The  Act  extends  to  statutes,  and  to  orders,  regulations, 
etc,  having  statutory  force,  of  all  British  possessions,  and  may  by  Order  in 
Council  be  made  to  apply  to  the  statutes  of  protectorates,  including  Cyprus. 

Forgery  of  such  documents  is  made  an  offence  punishable  by  one  year's 
hard  labour. 

Plnanoe.— (i)  Consolidated  Fund  {No.  i)  (c.  i,  U.K.)  and  Appropriation 
(c.  20,  U.K.).  These  Acts  together  authorise  the  issue  out  of  the  Consolidated 
Fund  of  sums  amounting  in  all  to  £1 10,750, 1 29,  and  give  the  Treasury  power 
to  borrow  to  that  amount  temporarily  by  means  of  Treasury  Bills,  and 
the  Appropriation  Act  appropriates  the  sums  so  granted  to  the  specified 
services  and  purposes. 

The  wording  of  ss.  4  and  5  of  the  Appropriation  Act  has  been  altered 
from  that  used  in  previous  Appropriation  Acts  in  order  to  give  the  Treasury 
statutory  authority  for  their  practice  of  allowing  excess  receipts  on  any  Army 
or  Navy  vote  to  be  applied  towards  the  deficits  on  other  votes  in  the  same 
departments. 

(ii)  Finance  (c.  13,  U.K.). — ^This  is  the  annual  Budget  Act,  which  makes 
"  provision  for  the  financial  arrangements  of  the  year."  The  Act  is  divided 
into  seven  parts,  of  which  Part  I.  deals  with  customs  and  excise,  Part  IL 
with  stamps.  Part  III.  with  Death  Duties,  Part  IV.  with  the  Local  Taxation 
Account,  Part  V.  ¥rith  Income-tax,  and  Part  VI.  with  the  National  Debt. 
The  following  account  deals  only  with  the  more  important  provisions  of 
the  Act. 

Part  I. :  s.  I  continues  the  customs  duty  on  tea  as  from  May  14,  1907, 
to  July  I,  1908,  at  the  previous  rate. 

Ss.  2  and  3  make  permanent  the  additional  customs  duties  on  tobacco, 
beer,  and  spirits,  and  the  additional  excise  duties  on  beer  and  spirits, 
OT^nally  imposed  as  annual  duties  by  the  Finance  Act  of  1900.  Between 
1900  and  1907  these  duties  were  continued  from  year  to  year  by  each 
successive  Finance  Act. 

Part.  II. :  s.  7  removes  a  difficulty  in  connection  with  the  stamping  of 
hire-purchase  agreements,  and  makes  them  bear  the  ordinary  6d.  agreement 
stamp,  or,  if  made  by  deed,  the  lox.  stamp.  Previously  great  difficulty 
existed  in  determining  how  hire-purchase  agreements  were  to  be  stamped ; 
one  such  agreement  might  be  so  framed  as  to  be  exempt  from  stamp- 
duty  as  being  an  agreement  "  for  or  relating  to  the  sale  of  goods,"  another 
might  be  liable  to  be  stamped  as  an  agreement,  another  as  a  bond. 

S.  8.  Subs,  (i)  of  this  section,  by  a  declaratory  enactment,  removes  the 
doubt  as  to  whether  policies  by  way  of  advertisement  in  newspapers  against 
loss  of  property  were  included  within  the  term  "policy  of  insurance  for 
any  payment  agreed  to  be  made  by  way  of  indemnity  against  loss,  etc.,  of 
property,"  as  used  in  the  Stamp  Act,  1891;  and  subs.  (2)  extends  to  these 
policies  the  power  to  compound  for  stamp<luties  on  insurance  policies.    The 
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effect  of  these  enactments  is  to  put  these  policies  on  the  same  footing  as 
accident  policies  (see  ss.  98  (i)  and  116  of  the  Stamp  Act,  1891)  and  sickness 
policies  (see  s.  13  of  the  Finance  Act,  1895,  ^^^  s.  13  of  Finance  Act,  1896). 

S.  9  removes  the  absolute  prohibition  against  stamping  proxies  after 
execution  so  far  as  respects  proxies  executed  out  of  the  United  Kingdom. 

S.  10  reduces  from  2s.  6d.Xo6d.  per  cent  the  duty  payable  in  the  case 
of  the  conversion  on  consolidation  of  loan  capital  on  which  duty  is  paid 
under  s.  8  of  the  Finance  Act,  1899. 

Part  III. :  S.  12  substitutes  the  scale  in  the  Schedule  I.  of  the  Act  for 
the  scale  of  rates  of  estate  duty  contained  in  s.  17  of  the  Finance  Act,  1894. 
The  new  scale  (which  took  effect  as  respects  all  persons  dying  on  or  after 
April  19,  1907 — the  day  following  the  Budget  statement)  is  the  same 
as  die  old  scale  till  the  estate  exceeds  ;^iSo,ooo  ;  as  respects  estates  between 
;^i5o,ooo  and  ;^i,ooo,ooo  the  new  rate  increases  by  steps  of  j£i  instead  of 
lox.,  and  the  old  step  between  ^^500,000  and  ;^i,ooo,ooo  is  divided  into 
two.  Under  the  old  scale  estates,  above  j^i,ooo,ooo,  whatever  die  amount, 
paid  8  per  cent,  while  under  the  new  scale  they  will  pay  10  per  cent, 
on  the  first  million,  and  die  excess  over  one  million  will  be  charged  as 
follows,  namely,  at  10  per  cent  plus  i  per  cent  for  each  ;f  500,000  or  part 
of  ;f  500,000  up  to  ai  maximum  charge  of  15  per  cent  which  is  reached 
when  the  estate  exceeds  ;^3,ooo,ooo. 

A  proviso  to  the  section  (following  s.  21  (3)  of  the  Finance  Act,  1894, 
and  s.  12  (i)  of  the  Finance  Act,  1900)  protects  persons  who  have  bought  or 
advanced  money  on  reversions  from  being  prejudiced  by  the  increase  of 
duties  under  the  section. 

Part  IV.  of  the  Act  consists  of  one  section  only  deaUng  with  payments 
to  the  Local  Taxation  Accounts  of  Eng^d,  Scotland,  and  Ireland.  Before 
the  Act  certain  grants  payable  out  of  the  proceeds  of  estate  duty,  and  the 
proceeds  of  certain  duties  known  as  the  Local  Taxation  (Customs  and 
Excise)  Duties  (duties  on  spirits  and  beer,  the  proceeds  of  which  are 
commonly  known  as  ''  the  whisky  money  ")  and  the  proceeds  of  die  Local 
Taxation  Licences  Duties  (e^.  duties  on  public-house  licences,  dog  licences, 
gun  and  game  licences),  were  paid  direct  into  the  Local  Taxation  Accounts ; 
under  the  Act  there  will  no  longer  be  any  interception  of  special  revenue, 
but  the  local  taxation  accounts  will  receive  direct  from  the  Consolidated 
Funds  equivalent  amounts.  The  section  (which  took  effect  as  from  Aprl  i, 
1907)  does  not  in  any  way  affect  the  distribution  as  between  local  authorities 
of  the  grants  and  sums  with  which  the  Act  deals,  but  merely  emphasises  the 
control  of  the  Chancellor  of  the  Exchequer  over  the  duties  in  question. 

Part  V.  deals  with  Income-tax. 

S.  18  reimposes  the  Income-tax  at  the  rate  of  one  shilling  for  tlie 
year  1907-8. 

S.  19  gives  effect  to  the  Report  of  the  Select  Committee  of  the  House 
of  Commons  which  sat  in  1906  and  reported  in  favour  of  the  practicability 
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of  differentiating  for  the  purposes  of  income-tax  between  earned  and 
unearned  income.  Under  the  section  any  person  whose  total  income  does 
not  exceed  ;^2,ooo  pays  income-tax  at  the  rate  of  9^/.  only  on  so  much 
of  the  income  as  is  "  earned  income,"  a  term  defined  in  subs.  (7). 

Ss.  20-38  make  various  amendments,  mostly  of  a  very  technical  char- 
acter, in  &e  Income-tax  Acts.  Of  these  amendments  those  of  most  general 
interest  are  perhaps  that  contained  in  s.  23,  which  requires  every  person 
who  receives  the  familiar  buff  paper  to  make  a  return  of  his  income  under 
Sch.  D  or  Sch,  E,  whether  he  is  or  is  not  chargeable  with  duty^  whereas 
previously  the  return  was  not  required  in  the  case  of  a  person  not  charge- 
able; and  that  contained  in  s.  22,  which  deals  with  deductions  for  wear 
and  tear  of  machinery  and  plant 

It  maybe  noticed  that  ss.  21  to  26  give  effect  to  various  suggestions 
made  by  the  Departmental  Committee  on  Income-tax,  of  which  the  late 
Lord  Ritchie  was  chairman,  which  reported  in  1905  [1905,  Cd.  2575]. 

(iii)  IsU  of  Man  {Customs)  (c  26). — This  Act  continues  for  a  year 
certain  additional  duties  on  tea,  tobacco,  spirits,  and  beer,  imported  into  the 
Isle  of  Man. 

(iv)  Public  Works  Loans  (c.  36,  U.K.). — S.  i  authorises  the  issue  of 
^SiToOyOoo  for  loans  for  pubUc  works.  S.  3  is  a  statutory  transfer  to  the 
Secretary  of  State  for  War  of  all  the  mortgages  held  by  the  Public  Works  Loan 
Commissioners  on  the  lands  belonging,  and  parliamentary  grants  payable,  to 
volunteer  corps.  S.  4  provides  for  a  loan  to  Jamaica  of  a  sum  not  exceeding 
^800,000  to  repair  the  earthquake  damage,  and  s.  5  for  a  loan  to  Southern 
Nigeria  of  a  sum  not  exceeding  ;^2,ooo,ooo  for  railway  construction. 

(v)  Transvaal  Loan  {Guarantee)  (c.  37,  U.K.)  gives  the  Treasury  power 
to  guarantee  a  loan  by  the  Transvaal  not  exceeding  an  amount  of  stock 
sufficient  to  raise  ;^5}Ooo,ooo,  or  stock  of  nominal  amount  of  ;^5,ooo,ooo, 
whichever  is  least. 

(vi)  Telegraph  {Money)  (c.  6,  U.K.).— This  Act  enables  the  Treasury  to 
issue  out  of  the  Consolidated  Fund  sums  not  exceeding  ;^6,ooo,ooo  for  the 
development  of  the  Post  Office  telephonic  system. 

India.  Council  of  India  (c  35,  U.K.). — ^This  Act  effects  certain  reforms 
with  respect  to  the  Council  of  India,  viz. : 

(i)  The  number  of  members  is  fixed  at  a  maximum  of  fourteen  and  a 
minimum  of  ten ;  ^ 

(2)  A  member  of  the  Council  must  not  have  left  India  more  than 

fivt  years  (instead  of  ten  years)  before  appointment ; 

(3)  The  salary  of  members  is  reduced  firom  ;^i,2oo  to  ;^i,ooo. 

(4)  The  term  of  office  of  future  members  is  reduced  from  ten  years 

to  seven  years. 

>  Previously  the  number  was  fixed  st  fifteeo,  but  the  Secretory  of  Bute  had  power  bj 
not  filling  up  vacancies  to  reduce  the  number  to  ten,  and  had  in  fact,  by  exercising  this 
power,  reduced  the  number  to  twelve. 
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IndnitriaL  (i)  Factories  and  Workshop  (c  39,  U.K.).— The  principal 
innovations  made  by  this  Act  are : 

(i)  Ss.  1-4,  which  deal  with  emplojrment  in  laundries.  The  provisions 
of  the  Factory  Act,  1901  (i  Edw.  7  c  22)  are  by  s.  i  applied  to  laundries 
as  though  laundries  were  ''non-textile  factories"  within  the  meaning  of  tiiat 
Act,  but  a  special  provision  is  inserted  (s.  2)  with  respect  to  the  hours  of 
employment  of  women.  S.  3  prescribes  special  regulations  in  laundries  as 
to  the  provision  of  Cans,  the  manner  of  using  stoves  and  heating  irons,  and 
the  condition  of  the  floors. 

(2)  S.  5  which  deals  with  the  employment  of  labour  in  "  charitable  and 
reformatory"  institutions  which  would  not  otherwise  be  liable  to  the  pro- 
visions of  the  Factory  Act,  1901,  owing  to  their  not  being  carried  on  for 
purposes  of  gain.  That  Act  is  applied  to  all  such  institutions  in  which 
articles  are  "  made,  altered,  repaired,  ornamented,  finished,  washed,  cleaned, 
or  adapted  for  sale " ;  power  is,  however,  given  to  the  Home  Secretary  in 
certain  cases  to  direct  that  the  Act  shall  apply  only  subject  to  modifications, 
the  chief  of  which  are  that  the  managers  may  submit  a  scheme  of  hours 
of  employment,  etc.,  which,  if  approved  by  the  Home  Secretary  and  not 
annulled  by  Parliament,  will  uke  the  place  of  the  provisions  of  the  Act,^ 
and  that  (in  the  case  of  reformatory  institutions)  the  managers  will  have 
power,  unless  the  Jiome  Secretary  interferes,  to  prevent  any  inmate  firom 
being  examined  by  an  inspector  except  in  the  presence  of  one  of  the 
managers  or  the  person  in  charge  of  the  institution. 

(ii)  Employment  of  Women  (c.  10,  U.K.). — ^This  Act  was  passed  in  order 
to  make  possible  the  ratification  of  the  Berne  Convention  of  1906,  by  which 
the  contracting  States  undertook  to  prohibit  the  employment  of  women  at 
night  for  a  period  of  at  least  eleven  consecutive  hours.  It  repeals  the  only 
two  statutory  provisions  of  the  English  law  by  which  such  employment 
?ras  permitted,  y\z.  the  provisions  on  the  subject  in  the  Coal  Mines 
Regulation  Act,  1887,  and  the  Factory  and  Workshop  Act,  1901,  as  to  the 
employment  of  women  in  mines  and  flax  scutch  mills  respectively. 

(ii)  Employer^  Liability  Insurance  Companies  (c.  46,  U.K.). — ^The  necessity 
of  this  Act  arose  largely  from  the  great  increase  of  employers'  liability 
insurance  consequent  on  the  passing  of  the  Workmen's  Compensation  Act, 
1906  (6  Edw.  7  c.  58). 

The  Act  applies  to  all  companies  carrying  on  the  business  of  insuring 
employers  against  liability  to  pay  compensation  or  damages  to  workmen  in 
their  employment  (subject  to  such  necessary  modifications  and  adaptations  as 
may  be  made  by  Order  in  Coimcil)  the  provisions  of  the  Life  Assurance 
Acts,  1870  to  1872,  the  chief  of  which  relate  to  the  payment  of  a  deposit  of 
;^2o,ooo  into  Court  before  any  business  can  be  carried  on,  the  keeping  of 
separate  accounts  and  funds,  the  making  of  annual  reports  to  the  Board 

'  llie  scheme  must,  however,  not  be  lew  finvourable  to  employees  than  the  oorre- 
spon<ling^  provisions  of  the  Act. 
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of  Trade,  and  compulsory  periodical  actuarial  investigations  and  valuations. 

The  Acts  also  contain  provisions  for  notices  of  proposed  amalgamations  or 

transfers  being  given  to  policy-holders. 

Companies  which  commenced  carrying    on  business    before  the  Act 

was    passed   are  exempt  from    the   provisions   as    to   deposits,    and   an 

entire  exemption  from  the  provisions  of  the  Act  is  given  in  the  following 

cases: 

(i)  Companies  who  carry  on  their  business  as  incidental  to  the 
business  of  marine  insurance  by  issuing  marine  policies  covering 
employers'  liability  as  well  as  marine  adventure. 

(2)  Associations  of  employers  who  satisfy  the  Board  of  Trade  that 

they  are  carrying  on  business  wholly  and  mainly  for  the  purpose 
of  mutual  insurance. 

(3)  Members  of  Lloyd's   and    other   associations   of  underwriters 

approved  by  the  Board   of  Trade,  who  comply  with  certain 
requirements  set  out  in  the  schedule  to  the  Act. 

Injured  AnimalH  (c.  5,  U.K.).*— This  Act  re-enacts  with  amendments 
the  Injured  Animals  Act,  1894  (57  &  58  Vict  c  22).  The  Act  of  1894 
enabled  police  constables  to  slaughter,  or  cause  to  be  slaughtered,  any 
horse,  mule,  or  ass  so  severely  injured  that  it  could  not,  without  cruelty, 
be  led  away.  The  new  Act  preserves  the  old  law,  but  also  extends  it  to 
cattle,  sheep,  goats,  and  pigs,  and  to  cases  where  the  animal  is  so  diseased 
or  in  such  a  physical  condition  that  it  cannot  be  removed  without  cruelty, 
and  also  gives  power  to  remove  the  carcase  of  the  slaughtered  animal. 

Iriih  ToImooo  (c.  3, 1.).*— This  Act  repeals  the  Tobacco  Cultivation  Act, 
1 83 1,  and  all  other  Acts,  so  far  as  they  prohibit  the  planting  of  tobacco 
in  Ireland.  The  repeal,  however,  is  only  to  take  eflfect  as  from  a  date  to 
be  fixed  by  Order  in  Council,  after  Parliament  has  imposed  an  excise 
duty  on  Irish-grown  tobacco.^ 

Except  for  an  interval  between  1799  ^^^  ^^S'l  ^^  planting  of  tobacco 
has  been  prohibited  in  Ireland  since  1660  (see  12  Chas.  II.  c.  34,  and  15 
Chas.  II.  c  7),  the  prohibition  having  been,  as  the  preambles  of  the  Acts  of 
Charles  II.  expressly  state,  imposed  in  the  interests  of  "the  Colonies  and 
plantations  of  this  Kingdome  in  America."  (See  The  Times  for  November  2, 
1908,  for  an  interesting  article  on  the  history  of  tobacco-growing  in  Ireland.) 

Lights  on  Yehides  (c.  45,  E.  and  I.).*— Before  the  passing  of  this  Act 
the  lights  to  be  carried  on  vehicles  at  night  were  regulated  by  by-laws 
under  the  Local  Government  Act,  1888,  the  Municipal  Corporation  Act,  1882, 
and  also  by  various  local  and  personal  acts. 

This  Act  makes  statutory  provisions  which  will  apply  to  the  whole  of 
England,  Wales,  and  Ireland  with  respect  to  the  lights  to  be  carried. 

S.  I  provides  that  every  vehicle,  between  one  hour  after  sunset  and  one 

S.  3  of  the  Finance  Act,  1908,  imposes  an  ezdae  duty  and  makes  the  repeal 
take  effect  as  from  ist  January,  1909. 
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hour  before  sunrise,  is  to  carry  at  least  one  effective  light  on  the  off*  or  right 
side  of  the  vehicle.  If  any  light  is  earned  which  is  visible  from  the  rear 
the  light  must  be  a  red  light,  and  a  light  visible  from  the  rear  is  oompulsocy 
in  the  case  of  any  vehicle  carrying  loads  projecting  more  than  six  feet  to  the 
rear.  By  s.  3  a  penalty  not  exceeding  forty  shillings,  or  for  subsequent 
offences  ;^5,  is  imposed  for  a  breach  of  these  provisions. 
The  Act  provides  for  certain  exemptions,  namely : 

(i)  Bicycles,  motors,  and  other  road  locomotives  which  independently 
are  under  a  statutory  obligation  to  carry  lights. 

(2)  Vehicles  drawn  or  propelled  by  hand. 

(3)  Such  vehicles  in  the  public  service  as  may  be  exempted  by 

Order  in  Council  in  the  interests  of  the  naval  or  military  servicesw 

(4)  Borough  Councils  may,  with  the  consent  of  the  Home  Secretary, 

exempt  certain  vehicles  carrying  inflammable  goods, 
(s)  County    Councils    may    exempt    certain    vehicles    engaged    in 
harvesting  operations. 
With  these  exceptions,  however,  the  Act  applies  to  all  vehicles  and  any 
machine  or  implement  drawn  by  animal  traction. 

All  existing  by-laws  on  the  subject  are  repealed,  but  power  is  given  for 
local  authorities  to  make  by-laws  imposing  on  vehicles  in  their  distrii^ 
additional  obligations  with  respect  to  carrying  lights. 

London  Cabs  and  Stage  Carriaget  (c.  55,  E.).— This  Act  effects  certain 
reforms  in  the  management  of  public  vehicles  mostly  nece^itated  by  the 
growth  of  motor  traffic,  but  applies  only  to  London,  f>.  to  the  Metropolitan 
Police  District  and  the  City. 

S.  I  enables  the  Home  Secretary  to  fix  the  ^sires  to  be  paid  for  taximeter 
cabs,  either  on  the  basis  of  time  or  distance,  or  on  the  basis  of  a  combination 
of  time  and  distance,  with  a  minimum  fiare  of  silence ; 

s.  2  (which  remains  in  force  only  till  the  end  of  1909)  practically  abolishes 
the  system  of  "  privileged  "  cabs  at  railway  stations ; 

s.  3  enables  the  Home  Secretary  to  apply  the  provisions  of  the  Acts 
relating  to  stage  carriages  ^  in  London  (which  will  include  all  provisions  as 
to  licences,  etc.)  to  stage  carriages  which  on  every  journey  go  to  or  frcMn 
places  outside  London,  which  carriages  were,  before  the  passing  oi  the 
Act,  exempt  from  these  provisions; 

s.  4  enables  the  Commissioner  of  Police  to  regulate  the  stopping-places 
for  omnibuses  and  tramcars ;  and 

s.  5  applies  s.  48  of  the  Tramways  Act,  1870  (33  &  34  Vict  c.  78),  which 
confers  power  on  local  authorities  to  nuike  regulations  as  to  licences,  etc., 
for  carriages  on  tramways^  and  which  formerly  applied  only  to  tramways 
under  the  Tramways  Acts,  to  cars  run  on  lines  which,  though  in  their 
nature  tramways,  were  constructed  as  light  railways,  under  the  light  Rail- 
ways Act,  1896  (S9  &  60  Vict.  c.  43). 

'  ii.  omnibuses  and  tramcars. 
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Ibniage.  (i)  Matrimonial  Causes  (c.  12,  £.). — ^This  Act  makes  certain 
small  amendments  in  the  practice  of  the  Divorce  Court  in  relation  to 
Biaintenance. 

1.  It  extends  to  decrees  of  nullity  of  marriage  the  power  given  in  case 
of  decrees  for  dissolution  by  s.  32  of  the  Matrimonial  Causes  Act,  1857, 
and  s.  I  of  the  Matrimonial  Causes  Act,  1866,  under  which  payments,  either 
by  way  of  lump  sums  or  by  way  of  monthly  or  weekly  sums,  may  be  ordered 
to  be  made  by  the  husband  to  the  wife  on  a  decree  for  dissolution ;  pre- 
viously there  was  no  such  statutory  power  in  case  of  decrees  of  nullity. 

2.  It  gives  power  to  make  an  order  for  payment  of  a  monthly  or  weekly 
sum  in  addition  to,  as  well  as  instead  of,  an  order  for  a  lump  sum,  and,  in 
any  case  where  the  husband's  means  increase,  to  make  an  order  increasing 
any  amount  payable  monthly  or  weekly  (s.  i). 

S.  2  repeals  the  above-mentioned  sections  of  the  Acts  of  1857  and  1866, 
which  are  re-enacted  in  s.  i. 

3.  S.  3  gives  the  Court  power  to  allow  persons  to  intervene  on  terms  in 
suits  for  dissolution.^ 

(ii)  Deceased  Wifis  Sister  (c.  47,  U.K).* — S.  i  provides  that  marriages  with 
a  deceased  wife's  sister  (which  includes  a  sister  of  the  half  blood:  s.  5) 
wherever  contracted  are  not  to  be,  or  to  be  deemed  to  have  been,  void  or 
voidable  as  a  civil  contrcut. 

There  are  three  provisos  to  the  section,  of  which  the  first  saves  persons 
in  Anglican  orders  from  civil  or  ecclesiastical  liability  for  acts  or  omissions 
to  which  they  would  not  have  been  liable  if  the  Act  had  not  passed, 
and  the  second  enables  an  incumbent  who  has  refused  to  celebrate  such 
a  marri^;e  in  his  church  to  permit  another  clergyman  to  celebrate  it 

S.  2  saves  existing  rights  and  interests  from  being  prejudiced  by  the 
validation  of  marriages  contracted  before  the  passing  of  the  Act 

S.  3.  Notwithstanding  the  Act,  adultery  with  a  wife's  sister  continues 
to  constitute  a  ground  of  divorce  for  the  wife,  and  in  case  of  divorce  the 
husband  cannot  marry  the  wife's  sister  during  the  lifetime  of  the  wife. 

Merduuit  Shipping  (c.  52,  U.K.).— To  ascertain  the  register  tonnage 
of  a  ship  certain  deductions  are  made  from  the  gross  tonnage,  under  s.  78 
of  the  Merchant  Shipping  Act,  1894,  on  account  of  propelling  space,  and 
under  s.  79  on  account  of  crew-space  and  certain  other  matters. 

The  effect  of  this  Act  is  to  limit  the  deduction  which  can  be  made 
under  s.  78  of  the  Act  of  1894  to  55  per  cent,  of  the  tonnage  which  remains 
after  deducting  from  the  gross  tonnage  the  deductions  allowed  under  s.  79. 

'  It  is  hoped  that  the  account  given  above  of  the  effect  of  this  Act  is  accurate.  Mr. 
Justice  Bargrave  Deane,  however,  i^ipears  to  have  found  difficulty  in  discovering  what 
the  Act  reaUy  does  (see  Sharpi  (otherwise  Morgan)  v.  Sharps,  Tht  Ttm0s,  December  2, 
1908^  in  which  he  is  reported  to  have  said  that  **  this  Act  seems  to  have  jumbled  to- 
gether aU  the  provisions  of  the  Matrimonial  Causes  Acts  ").  Perhaps  the  Lord  ChanceUor 
and  the  ex-Lord  ChanceUor,  who  were  the  sponsors  4>f  the  BUI  for  the  Act,  and  Lord 
Gorell,  who  is  believed  to  have  been  its  draftsman,  might  enlighten  him. 
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Fttrti«rikipt.  Limited  Partnerships  (c.  24,  U.K.) .*— This  Act  authomes 
the  creation  of  limited  partnerships.  Such  partnerships,  corresponding  to 
the  sodktien  commandite  of  foreign  law,  have  long  been  known  in  the  Umted 
States ;  but  although  the  question  of  the  legalisation  of  limited  partnerships 
arose  in  this  country  soon  after  the  decision  in  Cox  v.  Hickman  (i860),  and 
a  Bill  for  the  purpose  was  introduced  as  early  as  1862,  and  again  in  many 
subsequent  years,  it  has  taken  nearly  half  a  century  of  agitation  to  pcocofe 
the  necessary  parliamentary  sanction.  It  remains  to  be  seen  how  fiu-  use 
will  be  made  of  the  Act  now  that  the  Companies  Act  (see  above)  has 
recognised  and  given  spedal  treatment  to  the  ''  private  company." 

The  Bill  for  the  Act  was  considerably  modified  in  its  passage  through 
Parliament,  and  in  particular  (owing  to  the  opposition  of  the  bankers)  the 
provision  enabling  a  person  to  become  a  limited  partner  by  undertaking  to 
contribute,  instead  of  by  actually  contributing,  capital,  was  struck  out 

The  Act,  which  is  somewhat  inaccurately  called  "an  Act  to  esfahlisk 
Limited  Partnerships,"  consists  of  seventeen  sections,  and  its  princqal 
provisions  are  as  follows: 

A  limited  partnership  will  be  subject  to  the  ordinary  law  of  partnersh%> 
except  so  far  as  the  Act  provides  to  the  contrary  (s.  7),  and  must  consist 
of  at  least  one  "general  partner"  whose  liabihty  for  the  firm  obligations  Is 
the  same  as  that  of  a  partner  in  an  ordinary  firm,  and  one  "  limited  partner  * 
whose  liabOity  only  extends  to  the  capital  brought  by  him  into  the  firm  at 
the  time  he  enters  it,  and  who  is  precluded,  under  pain  kA  becoming  pro 
tanto  a  general  partner,  from  withdrawing  any  part  of  that  capital  during 
the  continuance  of  the  partnership  (s.  4). 

Every  limited  partnership  must  be  registered,  and  in  defiEiult  the 
limited  partners  will  become  general  partners  (s.  5);  the  manner  and 
particulars  required  to  be  stated  on  registration  (among  which  are  the 
terms  of  the  partnership  and  the  capital  contributed  by  each  limited  partner) 
are  provided  for  by  s.  8,  and  s.  9  requires  registration  (under  a  continuing 
daily  penalty  of  jQi)  of  any  change  in  the  r^stered  particulars ;  under 
s.  16  any  person  has  a  right,  on  payment  of  a  fee,  to  inspect  the  statements 
registered  under  the  Act,  and  s.  17  gives  power  to  make  rules  as  to 
registration  under  the  Act. 

The  important  provisions  as  to  the  modification  of  the  general  law  in  case 
of  limited  partnerships  are  contained  in  s.  6,  and  are  as  follows : 

Subs.  (i).  A  limited  partner  may  inspect  the  firm's  books,  examine 
into  the  state  of  the  partnership  business,  and  advise  with  the  partners 
thereon,  but  otherwise  may  take  no  part  in  the  business  and  cannot  bind 
the  firm ;  to  take  part  in  the  business  involves  unlimited  liabihty  for  all 
obligations  of  the  firm  incurred  during  the  time  of  the  contravention. 

Subs.  (2).  Death  or  bankruptcy  does  not  dissolve  the  partnership,  and 
lunacy  does  not  necessarily  give  the  Court  power  to  dissolve. 

Subss.  (3)  and  (4).    On  a  dissolution,  the  general  partners  wind  up  the 
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firm's  afiiMrSy  unless  the  Court  otherwise  orders,  and  applications  to  the 
Court  to  wind  up  are  to  be  under  the  Companies  Acts,  subject  to  modifications 
made  by  Rules. 

Subs.  (5),  which  only  operates  in  default  of  agreement  express  or 
imi^ed,  inter  alia  allows  a  limited  partner,  with  the  consent  of  the  general 
partners,  to  assign  his  share,  and  a  person  to  be  introduced  as  partner, 
without  the  consent  of  the  limited  partners. 

Patents  and  Sedgns.  (i)  Patents  and  Designs  {Amendment)  (c.  28,  U.K.).— 
This  Act  was  repealed  as  soon  as  it  came  into  force  by  the  Consolidation 
Act  {vid.  infra\  in  which  all  of  its  provisions  are  incorporated.  It 
contains  numerous  amendments  of  the  Patents  and  Designs  Acts,  many 
of  which  relate  to  procedure  and  are  of  so  technical  a  character  that 
it  is  not  possible  to  state  their  efiect  intelligibly  within  the  scope  of  this 
article. 

Part  I.  deals  with  patents.  The  most  important  innovations  which  it 
effects  are : 

S.  I,  which  deals  with  the  granting  of  patents  to  two  or  more  persons. 

S.  4,  by  which,  if  an  applicant  deposits  several  provisional  specifications 
which  are  cc^^te,  or  modifications  one  of  another,  the  Comptroller  may 
grant  a  single  patent  in  respect  of  all  the  applications. 

S.  5,  which  legalises  the  grant  of  "patents  of  addition  "  for  improvements 
in  existing  patents  for  the  same  term  as  the  term  of  the  original  patent 
(thereby  rendering  possible  a  saving  of  renewal  fees). 

S.  9,  which  provides  that  a  patent  is  not  to  be  held  invalid  on  the 
ground  of  disconformity. 

S.  14,  which  enables  any  persons  who  would  have  been  entitled  to 
oppose  the  grant  of  a  patent,  within  two  years  from  the  date  of  the  patent 
to  obtain  an  order  revoking  the  patent  on  any  grounds  on  which  the  grant 
of  the  patent  might  have  been  opposed. 

S.  15,  which  provides  for  the  revocation  of  patents  on  the  ground  that 
the  patented  article  is  manufiactured  exclusively  or  mainly  outside  the 
United  Kii^dom. 

S,  45,  which  invalidates  contracts  for  the  sale  of,  or  licences  to  use 
patented  articles  containing  conditions  the  effect  of  which  is  to  prohibit 
the  purchaser  or  licensee  from  using  any  article  or  class  of  articles  supplied 
or  owned  by  any  person  other  than  the  seller  or  licensor,  or  to  require 
the  purchaser  or  licensee  to  acquire  from  the  seller  or  licensor  any  article 
or  class  of  articles  not  protected  by  the  patent. 

This  part  also  contains  other  provisions  for  the  simplification  of  proce- 
dure, and  provisions  relating  to  chemical  inventions  (s.  3),  official  investiga- 
tions (s.  6),  grounds  of  opposition  (s.  10),  the  transfer  of  the  jurisdiction 
of  the  Privy  Council  on  petitions  for  the  grant  of  compulsory  licences  to 
Court  (s.  16),  the  application  of  the  provisions  of  the  Patents  Acts  as  to> 
secret  patents  to  the  Admiralty  as  well  as  the  War  Office  (s.  21),  antidpatioa 
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(s.  22),  the  restoration  of  lapsed  patents  (s.  23),  and  the  exemption   of 
'innocent  infringers"  from  liability  for  damages  (s.  27). 

Part  II.  deals  with  designs  and  contains  (besides  provisions  as  to  the 
procedure  on  the  application  for  the  registration  of  designs,  etc.)  provisions  as 
to  the  extension  of  the  five  years'  period  of  copyright  for  a  further  period 
of  five  years,  or  in  some  cases  ten  years  (s.  31X  for  the  cancellation  of  tl|e 
registration  of  the  designs  used  wholly  or  mainly  abroad  (corresponding  to 
the  similar  provision,  noted  above,  relating  to  patents)  (s.  35),  and  applyii^ 
the  provisions  of  the  Patents  Acts  as  to  certificates  of  validity  and  remedy 
in  the  case  of  groundless  threat  of  legal  proceedings  to  designs  (a.  37). 

Part  III.  contains  provisions  for  general  purposes,  including  the  estaUish- 
ment  of  branch  offices  for  designs  at  Manchester  and  elsewhere,  and  the 
imposition  of  a  penalty  on  the  misuse  of  the  words  ''  Patent  Office."  Other 
sections  in  this  part  deal  with  rectification  of  registers  (s.  40),  "excluded 
days  "  (s.  42),  the  misuse  of  the  word  "  Registered  "  (s.  43),  and  of  the  Royal 
Arms  (s.  44),  the  giving  of  evidence  before  the  Comptroller  by  statatoiy 
declaration  (s.  45),  and  patent  agents  (s.  48). 

(ii)  Patents  cmd  Designs  (c  29,  U.K.). — ^This  Act  is  a  consolidation  of 
all  the  previously  existing  Acts  dealing  with  patents  and  designs,  incioding 
the  Patents  and  Designs  (Amendment)  Act  of  the  same  year  (vide  su^m\  all 
of  which  are  repealed.^ 

PnUie  Healih.  (i)  Public  Health  {Regulations  as  to  Food)  (c.  32,  U.K.).— 
Before  this  Act  was  passed  the  only  powers  outside  the  Sale  of  Food  and 
Drugs  Act  for  dealing  with  unsound  food  were  conferred  by  ss.  1 16-19  ^ 
the  Public  Health  Act,  1875,  and  s.  28  of  the  Public  Health  Acts  Amend- 
ment Act,  1890,  which  were  insufficient  to  enable  food-stuffs  coming  from 
abroad  to  be  examined  and  dealt  with  at  the  port  of  their  arrival 

This  Act  enables  the  Local  Government  Board  to  make  regulations 
authorising  measures  to  be  taken  for  the  prevention  of  danger  to  public 
health  from  the  importation,  preparation,  storage,  and  distribution  of  articles 
of  food  or  drink  intended  for  sale  for  human  consumption  (including  sach 
measures  as  examination  and  taking  samples),  and  applying,  as  respects  any 
matters  dealt  with  by  the  regulations,  any  provisions  of  any  Act  of  Parliament 
dealing  with  the  like  matters. 

The  Act  applies  the  provisions  as  to  Local  Government  Board  regula- 
tions, under  the  Public  Health  Act,  1896  (59  &  60  Vict  c.  19),  to  regukdoos 
tinder  the  Act.  This  enables  the  Local  Government  Board  to  impose  a 
penalty  not  exceeding  ;^ioo  for  breaches  of  their  regulations,  and  to  provide 
that  the  regulations  may  be  enforced  and  executed  by  officers  of  customs. 

(ii)  Vaccination  (c.  31,  E.). — Under  the  Vaccination  Act,  1898  (61  &  62 
Vict,  c  49),  in  order  to  obtain  exemption  from  the  penalties  00  the  non- 

■  The  Patents  and  Designs  Act,  1908  (8  £dw.  7  c.  4),  which  removes  an 
.jimbigaity  in  s.  92  of  this  Act  with  respect  to  the  finality  of  a  judge*s  decision  on  a 
j>etition  for  revocation  of  a  patent  under  s.  35,  should  be  noted. 
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vaccination  of  infants  on  the  ground  of  conscientious  objection,  it  was 
necessary  that  the  objector  should  obtain  a  certificate  from  two  justices,  or 
a  stipendiary,  of  his  conscientious  objection.  Under  the  new  Act  it  is 
sufficient  if  within  four  months  of  the  birth  of  the  child  the  parent  or  other 
person  responsible  for  the  vaccination  of  the  chOd,  makes  a  statutory 
declaration  that  he  conscientiously  believes  that  vaccination  would  be 
prejudicial  to  the  child's  health,  and  within  seven  days  thereafter  sends  the 
declaration  to  the  vaccination  officer  of  the  district. 

(iii)  Vaccination  (c.  49,  S.). — ^This  Act  is  the  Scotch  version  of  the  English 
Vaccination  Act  {j)ide  supra).  It  enables  parents  in  Scotland  to  obtain 
exemption  from  the  penalties  for  not  having  their  children  vaccinated  by 
making  a  statutory  declaration  of  conscientipus  objection. 

(iv)  Notification  of  Births  (c  40,  U.K).* — This  Act,  which  is  not  a  registra- 
tion enactment  (para.  (4)  of  s.  i),  but  aimed  at  diminishing  infant  mortality, 
makes  it  the  duty  of  the  father  of  a  child  and  of  persons  in  attendance  on 
tfie  mother,  to  give  notice  of  its  birth  within  thirty-six  hours  of  the  birth 
to  the  District  Medical  Officer  of  Health.  The  provisions  of  the  Act  apply 
to  still-bom  children,  and  failure  to  comply  with  the  Act  involves  a  penalty 
not  exceeding  20s, 

This  Act  only  takes  effect  in  the  areas  of  Local  Authorities  (County, 
Borough,  or  District  Councils)  by  whom  it  is  adopted,  or  in  which  it  is  declared 
to  be  in  force  by  an  order  of  the  Local  Government  Board  (ss.  2  and  3). 

(v)  Public  Health  Acts  Amendment  (c.  50,  E.  and  I.).* — ^This  Act  contains 
94  sections  containing  detailed  provisions  as  to  (i)  streets  and  buildings, 
(2)  sanitary  matters,  (3)  infectious  diseases,  (4)  common  lodging-houses, 
(5)  recreation  grounds,  (6)  police,  (7)  fire  brigades,  (8)  sky  signs,  and 
(9)  bathing  places,  pleasure-boats,  etc.  These  provisions  are  in  separate 
Parts,  and  the  several  Parts  only  extend  to  the  urban  or  rural  districts  to 
which  they  are  applied  by  an  oider  of  the  Local  Government  Board  or  (in 
case  of  the  Parts  relating  to  police,  fire  brigades,  and  sky  signs)  of  the 
Home  Secretary. 

Balaated  Penoni  (Poor  Law  Belief)  (c  14,  E.).~This  Act  deals  with  the 
question  of  what  Union  is  to  be  liable  for  the  relief  of  persons  in  need  of 
rdief  who  are  discharged  from  prisons,  reformatory  and  industrial  schools, 
and  inebriate  reformatories. 

Formerly  where  the  place  of  settlement  of  such  persons  could  not  be 
ascertained,  they  had  to  be  sent  to  the  workhouse  of  the  Union  in  which 
the  prison,  etc.,  was,  and  an  unfair  burden  was  thereby  imposed  on  the 
rates  of  that  Union.  By  this  Act  (which  follows  the  precedent  of  the  Criminal 
Lunatics  Act,  1884,  47  &  48  Vict.  c.  64,  s.  8)  the  Union  prima  facie  liable 
for  their  maintenance  is  the  Union  in  which  the  discharged  person  ordinarily 
resided  when  the  offence  for  which  he  was  serving  his  time  was  committed ; 
if  this  cannot  be  ascertained  the  Union,  in  which  the  offence  was  committed 
is  liable. 
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Small  HoUingf  and  Allotments  (c.  54,  E.).— This  Act  marks  an  im- 
portant advance  in  the  legislation  on  these  subjects.^ 

(i)  As  regards  small  holdings,  the  Act  provides  for  the  appointment  of 
Small  Holdings  Commissioners,  to  be  paid  out  of  the  public  funds,  whose 
duty  it  is,  in  co-operation  with  local  authorities,  to  ascertain  the  extent  to 
which  there  is  a  demand*  for  small  holdings  in  each  county,  and  the  extent  to 
which  the  demand  can  be  satisfied,  and  to  report  to  the  Board  of  Agriculture. 
It  thereupon  becomes  the  duty  of  County  Councils  to  prepare  schemes  for 
carrying  into  eflfect  the  reconunendations  of  the  Commissioners.  These 
schemes  are  sent  to  the  Board,  who  may  confirm  or  annul  them,  and  if 
they  are  confirmed  a  duty  is  cast  upon  the  County  Councils  to  carry  diem 
into  efiiect  If  any  Council  refuses  to  make  a  scheme  the  Commissioners 
may  make  a  scheme  for  them,  and  if  a  Council  ^Is  to  carry  into  effect  a 
scheme  when  made  the  Board  may  direct  the  Commissioners  to  carry  it 
into  effect  at  the  expense  of  the  Council  in  default  (ss.  1-5). 

The  Act  also  makes  various  amendments  of  the  Small  Holdings  Act, 
1892,  principally  to  carry  out  the  recommendations  of  Lord  Onslow's 
Committee  (1906)  on  the  subject.  The  most  important  is  that  Coonty  . 
Councils  are  enabled  to  acquire  land  compulsorily  for  small  holdings  l^ 
purchase  or  lease  {vide  injra\  and,  amongst  other  minor  amendments,  power 
is  given  to  County  Councils  to  delegate  their  powers  to  Borough  or  Urban 
District  Councils  (ss.  6-15). 

The  Board  of  Agriculture  is  given  the  power  of  establishing  experimental 
small  holdings  in  any  locality  "with  a  view  to  demonstrating  the  feasibility 
of  the  establishment  of  small  holdings,"  and  also  the  important  right  <d 
repaying  the  whole  or  any  part  of  the  expenses  (other  than  purchase-money, 
rent,  or  compensation)  incurred  by  a  Council  in  proceedings  relating  to 
the  acquisition  of  land  for  small  holdings  (ss.  16  and  17). 

(2)  With  regard  to  allotments,  the  principal  amendments  of  the  law  are : 
(i)  The  Board  of  Agriculture  is  substituted  for  the  Local  Government 

Board  as  the  department  interested  in  allotments, 
(ii)  The  powers  of  Rural  District  Councils  under  the  Allotments  Acts 
are  transferred  to  Parish  Councils,  the  result  of  which  is  that 
hereafter  the  allotment   authority  will    be — ^in    boroughs,  the 
Borough  Council  \  in  urban  districts,  the  Urban  District  Council ; 
and  elsewhere,  the  Parish  Council 
(iii)  The  maximum  extent  of  any  one  allotment  is  increased  from 
one  acre  to  five  acres,  and  dwelling-houses  may  be  erected  on 
allotments, 
(iv)  A  duty  is  cast  upon  County  Councils  to  ascertain  the  demands 
for  allotments  in  their  county. 

1  This  legiaUtioo  is  now  consolidated  by  the  SmaU  Holdings  and  Allotments  Act, 
1908  (8  Ed.  7  c.  36),  by  which  all  the  existing  enactments  in  the  subject,  including  this 
Act,  are  repealed. 
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(3)  With  regard  to  the  compulsory  acquisition  of  land,  whether  for  small 
holdings  or  allotments,  the  procedure  is  for  the  Council  which  wishes  to 
acquire  the  land  to  submit  to  the  Board  an  order  for  the  compulsory  purchase 
or  hiring  of  the  land,  and  the  order,  if  confirmed  by  the  Board  after  due 
publication  and  inquiry,  has  statutory  force.  The  Lands  Clauses  Acts  are 
applied,  but  a  single  arbitrator  is  to  decide  all  questions  of  disputed  com- 
pensation, and  he  may  disallow  costs  unnecessarily  incurred  and  is  not  to 
add  anything  to  the  compensation  on  account  of  the  purchase  being  com- 
pulsory. Counsel  and  expert  witnesses  are  only  to  be  heard  at  inquiries  in 
exceptional  cases  by  leave  of  the  Board.  Certain  restrictions  are  imposed 
on  the  compulsory  acquisition  of  pleasure-grounds,  statutory  undertakings, 
land  in  undue  quantities,  etc.  (ss.  26  and  30  and  Schedule  III.). 

(4)  Among  the  supplemental  provisions  are  provisions  as  to  the  estab- 
lishment of  a  Small  Holdings  and  Allotments  Committee  of  County  Councils, 
separate  small  holdings  and  allotments  accounts,  the  promotion  and  assistance 
of  co-operative  societies,  etc. 

Women,  (i)  Married  WomerCs  Property  (c.  18,  E.  &  I.).*--S.  i  gets  rid  of 
the  inconvenient  construction  put  on  s.  18  of  the  Married  Women's  Property 
Act,  1883,  in  the  case  of  In  re  Harkness  and  Allsopfs  Contract^  [i^^]  2  Ch. 
358,  in  which  it  was  held  that  a  married  woman  trustee  could  not  convey 
real  estate  as  a  feme  sole.  Under  the  new  enactment  a  married  woman 
is  put  exactly  in  the  position  of  a  feme  sole^  as  regards  disposition  of 
trust  estates. 

S.  2  enacts  that  a  settlement,  or  agreement  for  a  settlement,  by  a  husband 
or  intended  husband  respecting  the  property  of  the  wife  or  intended  wife, 
is  not  to  be  valid  unless  executed  by  her  if  she  is  of  full  age,  or  confirmed 
by  her  after  attaining  that  age  if  she  is  an  infant,  and  thus  overrules  the  law 
as  laid  down  in  Buckland  v.  Buckland^  [1900]  2  Ch.  534,  and  cases  there 
cited,  where  it  was  decided  that  by  virtue  of  s.  19  of  the  Act  of  1882,  the 
husband  alone  could,  by  settlement,  bind  any  property  of  the  wife  to  which 
he  would  have  been  entitled  by  marital  right  before  the  Act  of  1882. 

S.  3  removes  the  doubt  which  had  existed  whether  a  married  woman  alone 
could  be  protector  of  a  settlement  in  respect  of  a  life  estate  which  was  her 
separate  property  under  the  Act  of  1882. 

(ii)  Qualification  of  Women  {County  and  Borough  Councils)  (c  33,  E). — 
This  Act  provides  that  a  woman  is  not  to  be  disqualified  by  sex  or  marriage 
from  being  a  county  or  borough  councillor  or  alderman. 

The  Act  (as  passed,  though  not  as  it  left  the  House  of  Lords)  allows 
women  to  be  chairmen  of  county  councils  or  mayors,  but  provides  that 
Aey  are  not  to  be  ex-officio  justices. 

It  must  be  observed  that  the  Act  (except  in  its  application  to  London) 
is  much  more  limited  in  operation  than  would  at  first  sight  appear.  A 
woman  will,  notwithstanding  the  Act,  be  ineligible  for  election,  if  she 
is  not  a  person  qualified  to  vote  at  the  election,  and  the  consequence  of 
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this  is  that  married  tromen  will  remain  altogether  ineligible,  and  all  women 
who  own  but  do  not  occupy  land  will  be  in  the  same  position. 

(iii)  QualificaHon  of  Women  (County  and  Town  Councils)  {Sa^land) 
(c  48,  S.). — ^This  Act  makes  corresponding  provisions  as  to  the  remora 
of  women's  disqualification  in  the  case  of  Scottish  Local  Councils. 

(iv)  Employment  of  Women,    See  above  under  LidvttriaL 


2.   CHANNEL  ISLANDS :    JERSEY. 
[ContrtbuUd  by  E.  T.  Nicolle,  Esq.] 

Xradiag  Stamps.— An  Order-in-Coundl  of  February  11,  1907,  coDfinned 
an  Act  passed  by  the  States  on  July  9,  1906,  on  Trading  Stamps. 

Art  I.  defines  trading  stamps  as  being  any  receipt,  coupon,  note,  stunm 
or  other  document  distributed  by  a  tradesman  in  Jersey,  or  by  his  agent, 
to  a  customer  in  order  to  secure  to  the  latter  either  a  premium,  an  advantage, 
or  a  reduction  cm  the  price  of  goods,  payable  by  a  third  party  either  in 
money  or  merchandise. 

Art.  II.  provides  that  any  person,  either  as  principal  or  agent,  wba 
directly  or  indirectly  traffics  in  trading  stamps  in  Jersey,  commits  a  nua- 
demeanour,  and  is  liable  for  each  infraction  to  a  fine  not.  exceeding  ^50^ 
or,  in  default  of  payment,  to  an  imprisonment  not  exceeding  three  mondis. 

Art  III.  provides  that  the  Law  should  come  into  force  six  months  alter 
its  confirmation  by  the  King  in  Council. 

Brae  Eduoatlon.— A  Law  passed  by  the  States  of  Jersey  on  April  3^ 
1907,  provided  that  as  from  February  i,  1908,  elementary  education,  whidi 
had  previously  been  obligatory,  should  be  free. 


II.  BRITISH  INDIA. 
[Contributed  by  Sir  Courtenay  Ilbert,  K.C.B.,  K.C.S.I.] 

I.    ACTS  OF  GOVERNOR-GENERAL  IN   COUNCIL. 

Acts  passed — 6. 

Praidency  Bankf.~The  Presidency  Banks  (Amendment)  Act,  1964 
(No.  iX  slightly  extends  the  powers  of  the  Presidency  Banks  with  reqpect 

investments.  The  conferment  on  those  banks  of  a  power  to  bonow 
in  London  had  at  one  time  been  contemplated,  but  was  ultimately  not 
given.     The  Act  is  a  good  illustration  of  the  technical  form  in  which  Indian 
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Acts  are  often  drawn.  It  makes  specific  verbal  additions  to,  or  substitutions 
in,  the  Act  of  1876,  which  it  amends.  This  form  of  legislation  is  probably 
convenient  to  those  who  have  to  administer  the  Act,  but  it  is  not  so  con* 
venient  for  those  who  have  to  consider  and  criticise  the  proposals  of  the  Bill 
when  before  the  Legislature. 

Steam  Bdler.— The  Central  Provinces  Steam  Boiler  Inspection  Act, 
1907  (No.  2),  follows  the  lines  of  Acts  which  have  been  passed  for  Bombay 
and  other  Indian  Provinces.  It  had  to  be  passed  by  the  Governor- 
General's  Council  because  the  Central  Provinces  have  no  legislature  of 
their  own. 

Insdlveney. — The  Provincial  Insolvency  Act,  1907  (No.  3),  does  not 
apply  to  the  Presidency  Towns  or  Rangoon,  where  insolvency  is  still  dealt 
with  under  an  English  Act  of  1848  (11  &  13  Vict  c.  31),  but  supersedes  the 
insolvency  chapter  of  the  Civil  Procedure  Code  which  previously  regulated 
insolvency  proceedings  outside  those  towns,  which  had  not  been  altered 
since  1879,  and  which  was  described  by  the  late  Lord  Hobhouse,  when 
legal  member,  as  a  germ,  and  nothing  more  than  a  germ,  of  an  Insolvency 
Law.  The  task  of  amending  and  recasting  the  Civil  Procedure  Code  as  a 
whole  has  for  many  years  past  occupied  the  time  of  the  Indian  Legislature. 
The  insolvency  chapter  was  revised  by  a  select  committee  of  the  Governor- 
General's  Council,  and  in  its  revised  form  received  the  general  approval 
of  the  judicial  authorities  in  India.  It  has  now  been  taken  out  of  the  Code 
and  made  the  subject  of  a  separate  Act.  So  far  as  one  can  judge,  the  new 
Act  seems  to  be  a  cautious  and  useful  adaptation  of  the  provisions  and 
principles  of  the  English  bankruptcy  law  to  Indian  conditions.  Acts  of 
bankruptcy  are  much  the  same  as  in  English  law.  Proceedings  may  be 
initiated  either  by  the  debtor  or  by  a  creditor :  if  by  the  debtor  his  debts 
must  amount  to  500  rupees,  or  he  must  have  been  arrested  or  imprisoned, 
or  his  property  must  be  attached,  under  a  decree  for  payment  of  money; 
if  by  a  creditor,  there  must  have  been  an  act  of  insolvency  within  three 
months  and  the  aggregate  debts  must  amount  to  500  rupees.  A  dischaige 
clears,  not  from  all  debts,  but  only  from  those  which  have  been  scheduled. 
Local  governments  have  power  to  appoint  official  receivers  and  to  exempt 
backward  districts  from  certain  provisions  of  the  Act.  High  Courts  have 
power  to  make  rules  for  carrying  out  the  Act  and  to  delegate  to  ofiicial 
receivers  certain  powers  of  the  local  insolvency  Courts. 

Seditions  Keetingt.— The  Prevention  of  Seditious  Meetings  Act,  1907 
(No.  6),  is  a  measure  of  very  difierent  character  from  that  just  referred  to. 
It  supersedes  and  re-enacts,  with  modifications,  and  in  a  more  permanent 
form,  the  provisions  of  the  temporary  Ordinance  which  had  been  passed  in 
an  earlier  part  of  the  year,  and  the  operation  of  which  was  limited  to  six 
months.  The  Act  extends  to  the  whole  of  British  India,  but  has  operation 
only  in  the  provinces  to  which  the  Government  of  India  apply  it  by 
notification  in  The  Gazette  of  India.    It  empowers  the  Local  Government 
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to  notify  ''proclaimed  areas/'  a  phrase  not  unknown  to  legislation  for 
Ireland.  In  a  "proclaimed  area"  no  public  meeting  for  the  furtfaeimnce 
or  discussion  of  any  subject  likely  to  cause  disturbance  or  public  exdtement; 
or  of  any  political  subject,  or  for  the  exhibition  or  distribution  of  any 
writing  or  printed  matter  relating  to  any  such  subject  is  to  be  held 
unless: 

(a)  Written   notice   of  the  intention  to   hold  the  meeting  and   of 
its  time  and  place  has  been  given  to  the  district  superintendent 
or  commissioner  of  police  three  days  previously ;  or 
(i)  permission  to  hold  the  meeting  has  been  obtained  in  writing 
from  the  district  superintendent  or  commissioner  of  police. 

Any  officer  of  police  not  below  the  rank  of  an  inspector  may,  by  order 
in  writing,  depute  one  or  more  police-officers  or  other  persons  to  attend  any 
such  meeting  for  the  purpose  of  causing  a  repc^  to  be  taken  of  the 
proceedings. 

''Public  meeting"  is  defined  to  mean  a  meeting  which  is  open  to  the 
public  or  any  class  or  portion  of  the  public.  A  meeting  may  be  a  public 
meeting  notwithstanding  that  it  is  held  in  a  private  place  and  notwithstanding 
that  admission  is  restricted  by  ticket  or  otherwise.  A  meeting  of  more 
than  twenty  persons  is  presumed  to  be  a  public  meeting  unless  the  contrary 
is  proved.  There  are,  however,  exemptions  from  the  Act  for  public  meetings 
held  under  any  statutory  or  other  express  legal  authority,  or  convened  by 
the  sheriff,  or  exempted  by  order  of  the  Local  Government. 

The  district  magistrate,  or  commissioner  of  police,  may  by  order  in 
writing  prohibit  a  public  meeting  in  a  proclaimed  area  if,  in  his  opinion,  it 
is  likely  to  promote  sedition  or  disaffection,  or  to  cause  a  disturbance  of  the 
public  tranquillity.  A  public  meeting  so  prohibited  is  to  be  deemed  an 
unlawful  assembly.  * 

There  are  penalties  of  fine  and  imprisonment  for  being  concerned  in  the 
promotion  or  conduct  of  a  public  meeting  held  in  a  proclaimed  area  in 
contravention  of  the  Act,  and  for  delivering  in  a  public  place  within  a 
proclaimed  area  any  lecture,  address,  or  speech,  on  any  subject  likely  to 
cause  disturbance  or  public  excitement,  or  on  any  political  subject 
The  duration  of  the  Act  is  limited  to  three  years  from  November  i,  1907. 

Acts  Nos.  4  and  5  are  of  no  general  interest. 


2.  MADRAS. 

Acts  passed — 4. 

The  Madras  Legislature  has  passed  Acts  about  Motor  Vehicles  (No.  i) ; 
Hill  Municipalities  (No.  2) :  and  Madras  City  police  and  municipal  a&irs 
(Nos.  3  and  4) ;  but  none  of  them  are  of  any  general  interest 
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3.  BOMBAYi 
Acts  passed— 3; 

Evidemoe. — Section  92  of  the  Indian  Evidence  Act,  1873,  prohibits, 
subject  to  certain  exceptions,  the  admisnon  of  oral  evidence  for  the  purpose 
of  contradicting,  varying,  adding  to,  or  subtracting  from,  the  terms  of 
a  written  instrument  For  some  time  the  Indian  Courts  were  in  the  habit 
of  relaxing,  or  getting  round,  the  provisions  of  this  section  for  the  purpose 
of  giving  effect  to  the  principles  observed  by  English  courts  of  equity  in 
determining  whether  a  transaction  should  be  treated  as  a  sale  or  as  a 
mortgage;  but  the  decision  in  a  well-known  case  before  the  Judicial 
Committee  of  the  Privy  Coimcil  {Balkishen  Das  v.  Legge)  compelled  the 
Courts  to  take  a  stricter  view.  In  a  case  which  came  before  the  Bombay 
High  Court  in  1906,  the  Chief  Justice  (Sir  L.  Jenkins)  and  another  judge 
of  that  Court  remarked  on  the  frequency  of  the  complaint  that  agricul- 
turists are  entrapped  into  the  execution  of  documents  of  sale  in  the  belief 
that  the  right  to  redeem  still  remains  with  them,  and  expressed  a  hope 
for  early  legislation  which  would  enable  the  Courts,  at  least  where  an 
agriculturist  is  concerned,  to  investigate  and  determine  the  real  nature 
of  the  transaction,  unfettered  by  s.  92  of  the  Evidence  Act,  and  to  award 
such  relief  as  the  justice  of  the  case  may  require.  The  object  of  the  main 
section  of  the  Dekkhan  Agriculturists'  Relief  (Amendment)  Act,  1907 
(Na  2),  is  to  give  effect  to  this  expression  of  hope.  It  applies  only  to 
proceedings  to  which  an  agriculturist  is  a  party,  and  in  such  proceedings 
empowers  the  Court  to  inquire  into  and  determine  the  real  nature  of  the 
transaction,  notwithstanding  the  provisions  of  s.  82  of  the  Evidence  Act, 
and  to  give  relief  accordingly.  Legislation  of  this  kind,  limited  in  its  scope 
to  a  particular  area  and  a  particular  class  of  transactions,  is  open  to  obvious 
objections.  The  proper  course  would  have  been  to  amend  the  general 
Evidence  Act,  but  this  would  probably  have  involved  much  delay,  and 
the  case  for  legislation  in  the  Bombay  Presidency  appears  to  have  been 
urgent. 

The  other  two  Bombay  Acts  relate  to  tramways  and  municipal  affiurs. 


4.  BENGAL. 

Acts  passed — 3. 

Landlord  and  Tenant — ^The  Bengal  Tenancy  (Amendment)  Act,  1907 
(No.  i),  makes  some  important  amendments  in  the  Bengal  Tenancy  Act, 
1885.  The  object  of  the  Act  was  described  in  the  ''  statement  of  objects  and 
reasons  "  which  accompanied  the  Bill  as  being : 

(i)  On  the  one  hand,  to  give  landlords  greater  facilities  for  the 

as 
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collection  of  rents,  and,  on  the  other  hand,  to  discourage  thdr 
evading  the  provisions  of  the  Act  of  1885  with  r^ard  to  the 
enhancement  of  rent  by  entering  into  unfair,  inequitable,  and 
collusive  compromises  with  their  tenants ; 

(2)  to  give    greater  authority  to  the  record  of  rights,  when    duly 

prepared  and  published; 

(3)  to  empower  the  Government  to  distinguish  between  good  and 

bad  landlords,  and  to  take  steps  in  the  case  of  the  latter  for  the 
reduction  of  rents,  when  they  appear  to  have  be^i  so  unduly 
enhanced  as  to  be  oppressive  to  the  cultivators  of  the  soil ;  and 

(4)  to  revise  the  Act  of  1885  to  the  extent  of  removing  such  d^scts 

in  it  as  the  working  of  the  Act  during  the  past  twenty  years 
has  brought  to  light,  and  such  ambiguities  and  anomalies  as 
have  given  rise  to  conflict  of  opinion  and  judicial  decision. 

The  Act  is  the  outcome  of  prolonged  discussions  and  deliberations  which 
began  substantially  in  1901.  The  facilities  granted  to  landlords  consist  in 
giving  them  the  power  to  avail  themselves  of  the  summary  procedure  avail- 
able to  the  Government  under  the  Public  Demands  Recovery  Act.  The 
conferment  of  such  a  power  on  private  persons  is  open  to  obvious  critidsnit 
and  is  hedged  round  by  various  qualifications  and  safeguards. 

IMiorderly  Housei  and  Street  Voisei.— The  Calcutta  and  Suburban  Police 
(Amendment)  Act,  1907  (No.  3),  gives  powers  for  the  suppression  of  dis- 
orderly houses,  and  for  stopping  street  noises  in  places  where  persons  are 
dangerously  ill,  or  where  the  noises  seriously  interfere  vrith  the  reasonable 
occupation  of  persons  resident  or  carrying  on  business  in  the  neighbourhood. 

The  other  Bengal  Act  is  of  no  general  interest 


5.  EASTERN    BENGAL    AND    ASSAM. 

Acts  passed — ^3. 

The  new  Legislature  for  Eastern  Bengal  and  Assam  has  passed  an  Act 
(No.  i)  for  amending  the  Bengal  Land  Registration  Act,  1876,  another 
(No.  2)  for  dealing  with  brothels  and  disorderly  houses,  and  a  third  (No.  3) 
for  amending  the  Bengal  Court  of  Wards  Act,  1879. 


6.  UNITED    PROVINCES. 

Acts  passed — 2, 

Of  the  two  Acts  passed  by  the  Legislature,  one  makes  roisceDaneoos 
amendments  in  the  load  Municipalities  Act,  the  other  in  the  local  Vaccina- 
tion Act. 
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7.  PUNJAB. 

Acts  passed — 2. 

AliAnation  of  land.— The  Punjab  Alienations  of  Land  Act,  1900,  was 
an  Act  passed  by  the  Governor-General's  Legislative  Council  for  the  province 
of  the  Punjab,  and  was  made  the  subject  of  a  pretty  full  note  in  the  review 
of  Indian  Legislation  for  1900.  Its  main  object  was  to  protect  agriculturists 
against  money-lenders  by  placing  restrictions  on  the  alienation  of  land  by 
agriculturists.  Who  and  what  is  an  agriculturist?  The  Act  of  1900  con- 
tained a  highly  artificial  definition  of  the  term.  But  it  has  now  been  found, 
according  to  the  "  Statement  of  Objects  and  Reasons  "  which  accompanies 
the  amending  Bill,  that  there  are  grave  objections  to  the  existence  of  the 
statutory  agriculturist  as  defined  by  the  Act  of  1900. 

The  fundamental  objectioa  is  that  the  so-called  agriculturist  is,  in  many  caaes, 
not  an  agriculturist  at  all,  and  that  when  he  is  not  a  member  of  a  notified  agricul- 
tural tribe,  he  frequently  belongs  to  the  ^<mm  (money-lender)  class  whose  acquisition 
of  the  lands  of  agricultural  tribesmen  it  is  the  primary  and  avowed  object  of  the 
Act  to  prevent.  In  every  village  where  there  are  agriculturists  who  are  not 
members  of  an  agricultural  tribe  this  is  a  standing  menace  to  the  working  of  the 
Act.  If  a  dania  has  held  land  for  thirty  or  forty  years  in  a  village,  he  does  not 
cease  to  be  a  hania;  and  if  he  is  a  landowner  it  does  not  follow  that  he  is  not 
also  a  money-lender.  There  is  nothing  in  the  structure  of  rural  society  to  separate 
ioMsas  who  have  held  land  since  the  first  Regular  Settlement  from  others.  At 
present  such  a  ^amia  is  in  a  position  of  great  advantage,  because  the  door  closed 
upon  the  mass  of  the  money-lending  classes  is  left  wide  open  to  certain  members 
of  those  classes  who,  in  the  absence  of  competition  of  their  class,  have  better  oppor- 
tunities now  of  permanently  acquiring  the  lands  of  Mommdars  than  they  had  before 
the  Act  was  passed. 

Precisely.  This  is  what  many  critics  of  the  1900  Act  said  when  it  was 
passed.  You  cannot  divide  the  world  into  sheep  and  goats,  or  Indian  rural 
society  into  agriculturists  and  money-lenders.  So  the  Punjab  Alienation 
of  Land  Amendment  Act,  1907  (No.  i),  abolishes  the  statutory  agriculturists 
created  by  the  Act  of  1900.  It  also  tries  to  prevent  evasion  of  the  main  Act 
by  putting  transfer  of  occupancy  rights  in  land  on  the  same  footing  as 
transfer  of  land,  by  placing  restrictions  on  transfers  made  ostensibly  for 
religious  or  charitable  purposes,  by  altering  the  provisions  as  to  mortgages, 
and  by  enabling  the  executive  authority  to  direct  the  attention  of  superior 
Courts  to  cases  in  which  decrees  for  transfer  of  land  have  been  obtained  in 
subordinate  Courts  by  consent  or  otherwise,  in  contravention  of  the  provisions 
of  the  Act.  No  student  of  the  history  of  English  law  needs  to  be  reminded 
how  Courts  of  law  can  be  used  to  evade  restrictions  on  the  alienation  of  land. 

The  other  Punjab  Act  (No.  2)  deals  with  motor  vehicles. 
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8.  BURMA. 
Acts  passed — 8. 

looftl  Oovenment— The  main  object  of  the  Bunna  Towns  Act,  1907 
(No.  3),  and  the  Burma  Village  Act,  1907  (No.  6),  is  to  amalgamate  the 
town  and  village  law  of  Upper  and  Lower  Burma.  They  contain  interesting 
information  about  the  public  duties  imposed  by  law  on  the  headmen  of 
wards  and  the  elders  of  blocks  in  towns,  and  on  the  headmen  of  villages 
and,  generally,  on  persons  residing  in  village  tracts.  Under  a  section  (18)  of 
the  Village  Act,  new  villages  cannot  be  established,  and  dwelling-houses 
cannot  be  erected  or  occupied  outside  villages,  without  the  permissicHi  of 
the  Deputy  Commissioner,  and  there  is  a  mediaeval  touch  about  the  reason 
given  in  the  "  Statement  of  Objects  and  Reasons  "  for  the  latter  provision : 
**  It  is  of  importance  for  the  prevention  of  crime  that  criminals  and  men  of 
bad  character  should  live  in  villages,  and  should  be  prevented  from  setting 
up  isolated  huts  where  they  may  escape  observation." 

The  other  Burma  Acts  amend  the  Lower  Burma  Land  and  Revenue, 
Towns  and  Village  Land  Acts,  the  Rangoon  Waterworks  and  Police  Acts, 
and  the  Lower  Burma  Courts  Act,  and  empower  the  Local  Government  to 
make  rules  for  the  r^ulation  of  traffic  and  the  preservation  of  the  surftce 
of  public  roads. 

There  is  also  a  special  Act  for  regulating  traffic  in  some  dangerous 
narrows  on  the  river  Irrawaddy. 


9.  REGULATIONS    UNDER  33  Vict,  c  3, 
Regulations  made — 7. 

Trontiars  and  Difturbed  Siftriota.— Regulation  No.  i  confers  powers 
for  preventing  persons  from  passing  across  the  frontier  out  of  certain  parts 
of  Upper  Burma  and  the  Hill  District  of  Arakan  into  fordgn  or  unad- 
ministered  territory  or  Shan  and  Karenni  States,  and  from  entering  or 
residing  or  travelling  in  disturbed  parts  of  Upper  Burma  or  the  Arakan 
Hill  Districts. 

Kunieipalitiet.— Regulation  No.  2  contains  a  Municipal  Code  for  Cborg. 

Landlord  and  Tenant — Regulation  No.  3  gives  powers  for  enhancing 
rent  on  the  ground  of  landlords'  improvements,  and  enables  proprietors  of 
villages  to  acquire  land  for  building  and  other  purposes. 

The  other  Regulations  amend  the  Land  and  Revenue  Regulations  lor 
Upper  Burma,  Ajmer,  and  Coorg,  and  the  Regulation  for  Courts  in  Ajmer. 
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III.    EASTERN    COLONIES. 

I.  CEYLON. 

[Contributed  by  Edward  Manson,  Esq.] 

Ordinances  passed — 23. 

Votaries  (No.  i). — Every  notary  is  to  be  appointed  by  warrant  under 
the  hand  of  the  Governor.  Advocates  and  proctors  of  the  Supreme  Court 
are  to  be  eligible  for  appointment ;  also  other  persons  if  of  good  character, 
of  the  age  of  twenty-one,  having  been  articled  clerks  and  passed  an 
examination. 

Every  notary  mtist  have  his  office  within  the  area  specified  in  the  warrant 
He  must  also  sign  a  declaration  that  he  will  faithfully  execute  his  office  and 
give  a  bond  to  secure  such  fidelity. 

A  list  of  notaries  to  be  posted  in  the  Courts. 

A  notary's  warrant  may  be  cancelled  on  conviction  for  any  offence  which 
renders  him  unfit. 

Rules  are  given  for  the  guidance  of  notaries. 

Indian  Hemp  (No.  2). — The  cultivation  of  Indian  hemp  in  the  Colony, 
or  its  importation  or  sale,  is  made  punishable  with  fine  or  imprisonment  or 
both.    There  is  an  exception  in  favour  of  persons  licensed  to  sell  poisons. 

Bagistration  of  liflas  (No.  3).— This  is  a  very  elaborate  Ordinance 
dealing  with  the  r^stration  of  titles  to  land  and  of  deeds  affecting  land, 
but  it  is  not  to  come  into  operation  till  such  date  as  the  Govemor-in- 
Executive-Council  shall  by  Proclamation  appoint. 

Supply  (Nos.  4,  20,  23). 

Tagranti  (No.  5). — "  Vagrant "  in  this  Ordinance  is  defined  as  meaning  : 
"  (i)  Any  person  found  asking  for  alms ; 

"  (2)  Any  person  not  being  physically  able  to  earn  or  being  unwilling 
to  work  for  his  own  livelihood,  and  having  no  visible  means  of 
subsistence." 

A  vagrant  so  defined  may  be  sent  to  a  house  of  detention,  to  be  there 
detained  until  work  has  been  found  for  him  or  he  is  discharged.  Houses 
of  detention  for  this  purpose  are  to  be  provided  by  the  Governor,  and 
regulations  made  for  their  management.  The  superintendent  of  sudi  <a 
house  is  to  do  his  best  to  find  work  for  the  inmates. 

An  agreement  may  be  entered  into  by  a  vagrant  with  the  Colonial 
Secretary,  binding  himself  to  leave  the  Colony,  at  the  expense  of  the 
Government  Any  vagrant  escaping  from  the  police  is  to  be  liable  to 
imprisonment. 

Plant  Pests  (No.  6).—"  Pest,"  in  this  Ordinance,  means  such  insects 
parasitic  plants,  or  fungi  as  the  Governor-in-Council  shall  from  time  to  time 
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declare  to  be  pests.  The  Governor  may,  after  consultation  with  the  Ceyloo 
Planters'  Association,  or  the  Ceylon  Board  of  Agriculture,  establish  a  "  Plant 
Pest  Board"  for  any  revenue  district.  The  Board  is  to  be  representadvc, 
comprising  members  of  Local  Planters'  Association  and  of  the  Burgher, 
Sinhalese,  Tamil,  and  Mohammedan  communities.  Notice  of  any  pest  is 
to  be  given  to  a  member  or  officer  of  the  Board,  and  reported  t^  him  to 
the  Board,  and  the  Board  may  then  by  means  of  a  notice  require  the  owner 
or  occupier  of  the  land  affected  by  the  pest  to  take  specified  measures  for 
the  eradication  or  prevention  of  the  pest  If  the  owner  or  occupier  laakes 
default  in  taking  measures  the  Board  may  by  its  officer  enter  and  do  what 
is  necessary. 

Pearl  Fisheries  (No.  7).— This  is  an  Ordinance  to  enable  the  Chief 
Justice  of  the  Colony  to  be  a  member  of  the  Board  of  Arbitration  constituted 
by  a  lease  relating  to  the  Pearl  Fisheries  on  the  Coast  of  Ceylon. 

Saglish  in  Schools  (No.  8). — ^A  District  School  Committee  is  constituted 
in  every  school  district  (corresponding  to  the  revenue  districts)  to  act  as 
a  governing  body.    One  of  the  chief  headmen  of  the  district — nominated  by 
tiie  Government  agent,  is  to  be  on  the  Committee.    The  District  Committee 
— ^among  other  duties— is  to  prepare  a  scheme  for  the  establishment  of 
vernacular  schools— that  is  to  say,  schoob  m  which  instruction  is  given  in 
addition  to  the  vernacular ;  but  English  is  not  to  be  compulsory.    By-laws  may 
be  made  requiring  parents  to  cause  their  children — ^boys  or  girls — between 
six  and  twelve,  or,  in  the  case  of  Tamil  and  Mohammedan  girls,  between  six 
and  ten,  to  attend  school,  subject  to  a  penalty  of  twenty  rupees,  in  defiuih  of 
reasonable  excuse.    No  school  in  which  religious  instruction  is  given  is 
to  be  considered  a  "  public  vernacular  school "  unless  the  District  Committee 
is  satisfied  that  religious  instruction  is  not  given  to  people  of  other  denomina- 
tions than  that  to  which  the  school  belongs,  if  the  parents  object ;  that  such 
pupils,  if  their  parents  object  to  their  being  present  in  the  room  where 
religious  instruction  is  given,  are  allowed  to  study  in  another  part  of  the 
school  or  their  presence  excused,  and  that  a  notice  of  these  regulations  is 
conspicuously  posted  up  in  the  school  in  English,  Sinhalese,  and  Tamil 
The  powers  and  duties  of  Village  School  Committees  are  also  defined. 

^Estate  Schools,"  that  is,  schools  for  the  education  of  children  of 
labourers  on  any  estate,  are  preserved,  and  power  is  given  to  combine  estates 
for  this  purpose. 

Boads  (No.  9).r-By  this  Ordinance  the  proprietors  of  any  two  or  moce 
estates  situate  in  the  same  locality,  to  which  there  is  no  available  cart-road 
leading  from  some  convenient  principal  thoroi^fare,  may  apply  to  the 
Provincial  Committee  to  have  the  provisions  of  the  Ordinance  extended  to 
such  locality.  The  Provincial  Committees  may  then  define  the  limits  of 
the  district,  and,  with  the  assent  of  two-thirds  of  the  proprietors  of  the  district 
so  defined,  assess  the  estates  in  the  district  for  the  construction  and  mainten- 
ance of  the  roads. 
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Widows  and  Orphaiii  Pension  Fund  (No.  10). — This  OrcUnance  amends 
the  Ordinance  on  the  same  subject  of  1900.  In  the  event  of  a  bachelor 
retiring  from,  or  otherwise  quitting  the  public  service^  a  moiety  of  the 
contributions  made  by  such  bachelor,  but  without  interest,  is  to  be  refunded 
to  him  ;  if  he  dies,  to  his  personal  representative.  A  widower  without 
children  is  to  be  refunded  a  similar  moiety.  There  is  a  Schedule  containing 
a  Synopsis  of  Rules  for  calculating  Pensions. 

]Iotor-boats(No.  11). — No  launch,  that  is,  a  boat  under  50  tons  mechanically 
propelled,  is  to  proceed  on  any  voyage  unless  she  has  a  certificated  ''  tindal " 
(person  in  charge)  and  engineer.  The  Governor  may  appomt  persons  to 
grant  certificates  of  competency — ^after  examination — to  "tindals**  and 
engineers. 

Xnunigration  (No  12). — This  is  one  of  a  class  of  Ordinances  with  which 
we  are  very  familiar.  If,  on  the  arrival  of  any  vessel  at  any  port  or  place 
in  Ceylon,  there  is  on  board  any  person — other  than  a  native  of  Ceylon  or 
of  British  India  going  to  Ceylon  as  a  labourer — ^who,  in  the  opinion  of  any 
Visiting  Officer  visiting  such  vessel,  is  unable  by  reason  of  physical  or  mental 
infirmity  to  maintain  himself  by  his  own  labour  or  is  destitute  or  likely 
to  become  chargeable  to  the  Colony,  the  officer  shall  give  notice  that  such 
person  is  a  "  destitute  immigrant"  A  '^  destitute  immigrant "  is  not  to  land 
until  some  approved  person  in  Ceylon  guarantees  repayment  of  his  charges. 

Stowaways  are  liable  to  a  penalty  and  imprisonment. 

Cruelty  to  Animals  (No  13). — ''Animal"  h^re  means  any  domestic 
or  captured  animal. 

If  any  person  in  any  public  place  "  (a)  Cruelly  and  unnecessarily  beats, 
overdrives,  overloads,  or  otherwise  ill-treats  any  animal ;  (d)  binds  or 
carries  any  animal  in  such  a  manner  or  position  as  to  subject  the  animal 
to  unnecessary  pain  or  suffering;  or  (c)  offers,  exposes,  or  has  in  his 
possession  for  sale  any  live  animal  which  is  suffering  pain  by  reason  of 
mutilation,  starvation,  or  other  ill-treatment,  or  any  dead  animal  which  he 
has  reason  to  believe  to  have  been  killed  in  an  unnecessarily  cruel  manner,^ 
he  is  punishable  with  a  fine  of  100  rupees  or  three  months'  imprisonment 

Killing  any  animal  in  an  unnecessarily  cruel  manner  is  also  punishable 
with  fine  and  imprisonment :  so,  too,  is  using  any  animal  for  work  which  is 
unfit  by  reason  of  disease,  infirmity,  wounds,  or  sores. 

A  prosecution  under  the  Ordinance  must  be  instituted  within  three 
months. 

Statute  Lav  Seviaion  (No.  14). — This  is  an  Ordinance  revising  the 
statute  laws  of  the  Colony  in  a  number  of  particulars. 

Sagistration  of  Birth  and  Deaths  (No.  25).— Amendments  are  made  in 
the  Principal  Act,  1900  (No.  33),  in  the  matter  of  lost  copies,  searches,  and 
declarations. 

Forests  (No.  16). — ^Where  lands  have  become  the  property  of  die  Crown 
under  certain  Ordinances,  or  been  acquired  by  the  Crown  for  public  purposes, 
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the  Governor  may,  by  Prodamatioa  published  in  English^  Sinhalese,  and 
Tamil,  declare  ail  such  lands  to  be  a  Reserve  Forest  Thenceforth  any 
person  who  trespasses  or  feeds  cattle,  or  fells  or  damages  trees,  or  kincfies 
a  fire,  or  collects  any  forest  produce  in  the  ^  Reserve,"  is  liable  to  six  moDtfas* 
imprisonment  These  provisions  may  be  made  applicable  to  forests  leased 
by  the  Crown. 

The  Governor  may  constitute  any  portion  of  Crown  forest  a  **  village 
forest "  for  the  benefit  of  any  village  community,  but  certain  scheduled  trees 
are  not  to  be  touched.  Rules  are  made  as  to  the  cutting  of  trees,  kindling 
of  fires,  etc,  in  forests  which  are  not  "  Reserve  Forests  "  or  "  Village  Forests." 

Rules  are  also  made  as  to  the  transit  of  timber  and  forest  produce  by 
land  or  water. 

Drift  and  stranded  timber  are  to  be  deemed  the  property  of  the  Crown 
until  other  title  proved.    A  conservator  and  forest  officers  are  to  be  appointed. 

Joint  Stoek  Oompaaiet  (Na  17). — Companies  are  empowered  by  special 
resolutions  to  change  their  r^;istered  office,  to  sub-divide  their  shares,  and 
to  consoUdate  them  into  shares  of  larger  amount. 

Waterworki  (No.  18)  provides  for  transfer  of  the  Ceylon  Government 
Waterworks  to  the  Municipal  Council  of  Colomba 

Maniagas  (No.  19). — ^This  does  not  include  marriages  of  Kandyans  or 
of  Mohammedans. 

The  island  is  to  be  divided  into  districts,  and  a  marriage  registrar 
ai^inted  for  each,  his  name  to  be  conspicuously  exhibited  at  his  office  in 
English,  Sinhalese,  and  Tamil.  On  the  application  of  the  minister,  proprietor, 
or  trustee  of  a  building  used  as  a  place  of  Christian  worship,  such  buflding 
may,  with  certain  consents,  be  registered  for  solemnising  marriages. 

No  marriage  is  to  be  valid  where  the  male  is  under  sixte^i  or  the 
female  under  twelve — ^in  the  case  of  a  daughter  of  European  or  Burgher 
parents,  under  fourteen. 

Certain  prohibited  degrees  of  relationship  are  fixed.  Persons  marrying 
in  contravention  of  these  rules  are  liable  to  one  year's  imprisonment 

No  marriage  is  to  be  dissolved  during  the  life-time  of  the  parties  except  by 
judgment  of  divorce  a  vinculo  matrimonii.  Such  judgment  must  be  founded 
either  on  the  ground  of  adultery  subsequent  to  marriage,  or  of  malicious 
desertion,  or  of  incurable  impotency  at  the  time  of  such  marriage. 

No  suit  is  to  lie  to  compel  marriage  on  the  ground  of  promise  or 
seduction. 

A  promise  of  marriage,  to  be  actionable  in  damages,  must  be  in  writing. 

A  legal  marriage  is  to  Intimate  children  procreated  before,  if  not  of  an 
adulterous  intercourse. 

In  case  of  the  marriage  of  minors  the  parent  or  guardian's  consent  b 
required. 

Marriages  may  be  solemnised  either  by  a  minister  or  before  the  registrar. 
Article  34  prescribes  the  preliminaries  to  be  observed  prior  to  marriage. 
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Such  preliminaries  may  be  despensed  with  in  the  case  of  death-bed 
marriages. 

Kunidpality  (No.  33)  fixes  the  salary  to  be  paid  to  the  chairman  of  a 
Municipal  Council. 

Loans  to  Oovemment  (No.  22)  declares  the  terms  for  loans  authorised  to 
be  raised  by  the  Government  of  the  Colony  and  provides  for  the  creation 
of  Ceylon  Inscribed  Stock. 


2.  HONG  KONG. 
[Contributed  by  H.  C.  Gutt£ridge,  Esq.] 

Probate. — Na  i  amends  s.  66  of  the  Probate  Ordinance,  1897. 

Married  Women. — No.  5  repeals  s.  9  of  the  Married  Women's  Property 
Ordinance,  1906,  and  substitutes  for  it  a  fresh  section,  which  reproduces  s.  5 
of  the  Imperial  Married  Women's  Property  Act,  1882.  By  a  further  amend- 
ment it  is  provided  that  the  above-mentioned  repeal  is  not  to  be  operative  as 
regards  judgments  or  orders  pronounced ;  or  charges,  trusts,  or  dispositions 
made  before  June  15,  1906. 

Bills  of  Ezohange.— No.  7  amends  the  law  as  to  Bills  of  Exchange. 
It  reproduces  the  provisions  of  the  Imperial  Crossed  Cheques  Act,  1906, 
and  further  enacts  that  (}rafts  on  bankers  payable  to  order  on  demand 
shall  be  sufficient  authority  for  payment  without  proof  of  indorsement 

PnUio  Health.— No.  8  amends  s.  175  of  the  Public  Health  and  Buildings 
Ordinance,  1903. 

Life  Iniuranoe. — Na  1 1  substantially  reproduces  the  provisions  of  the 
Imperial  Life  Assurance  Companies  Act,  1870.  It  does  not  apply  to 
companies  which  have  made  a  deposit  in  Great  Britain  under  the  provisions 
of  the  Imperial  Act  No  provision  is  made  for  the  return  of  the  deposit 
when  the  accumulated  premiums  have  reached  a  certain  sum,  as  provided 
by  8.  3  of  the  Imperial  Act 

Looal  Communitiea.— No.  12  amends  the  Local  Communities  Ordinance, 
1899,  by  providing  for  a  levy  on  the  inhabitants  where  extra  crime  requires 
the  provision  of  extra  police. 

Criminal  Lav. — No.  13  limits  the  imposition  of  punishment  by  public 
exposure  in  the  stocks  to  offences  punishable  with  imprisonment  only. 

Sedition. — No.  15  recites  that,  owing  to  the  proximity  of  the  Colony 
to  the  mainland  of  China,  and  to  the  tendency  to  create  internal  dissension 
in  that  Empire,  it  is  desirable  to  prohibit  the  publication  in  the  Colony 
of  matter  calculated  to  excite  such  dissension.  The  Ordinance  provides 
that  any  person  publishing  matter  calculated  to  excite  tumult  or  disorder 
in  China,  or  to  excite  persons  to  crime  in  China,  shall  be  liable  to  two 
years'  imprisonment,  with  or  vrithout  hard  labour,  or  to  a  fine  not  exceeding 
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$500,  or  to  both.     The  offence  thus  created    is  to  be    triable  hy  the 
Supreme  Court  only. 

Companiat.— No.  16  authorises  companies  registered  under  the  Companies 
Ordinance,  1865,  to  keep  local  r^;isters  of  their  members  outside  the 
Colony. 

Minor  Ordinaaoas.— No.  2  incorporates  the  Hoi^  Kong  CoU^e  of 
Medicine. 

No.  3  and  Na  14  deal  with  appropriation. 

Na  4  removes  doubts  as  to  the  validity  of  the  proceedings  of  tiie 
Supreme  Court  from  June  35,  1903,  to  the  present  time  which  have  arises 
from  the  fact  that  one  of  the  Puisne  Judges  of  the  Supreme  Court  temporarfl j 
acted  as  Attorney-General  of  the  Colony. 

No.  6  authorises  the  Hong  Kong  and  Shanghai  Banking  Corpoiatioii 
to  increase  its  capital. 

No.  9  grants  the  Nederlandsch-Indisdie  Handelsbank  certain  dualities 
for  the  transaction  of  business  in  the  Colony. 

No.  10  extends  similar  i^vileges  to  the  Nederlandsdi  Handel 
Maatschappij. 


3.  STRAITS    SETTLEMENTS. 

[CMtriduUd  by  T.  Baty,  Esq.,  D.CL.J 

37  Ordinances. 

Labiian  (Ords.  x  and  35). — Formerly  a  separate  Cdony,  this  district 
has  been  incorporated  in  the  Straits  Settlements,  under  Letters  Patent 
purporting  to  be  made  under  the  Colonial  Boundaries  Act,  1895.  It  is 
singular  if  the  effect  of  this  Act  is  to  enable  the  Crown  to  abolish  a 
colony  by  extending  the  boundaries  of  another  so  as  to  include  its  territory. 
On  the  assumption  of  the  validity  of  the  Letters,  the  present  Ordinance 
applies  the  law  of  the  Straits  to  Labuan,  mutatis  mutamiis,  with  the  excep- 
tion of  twelve  Labuan  Ordinances  dating  from  1849  to  1906  which  are 
saved,  and  of  thirteen  Straits  Ordinances  which  are  meanwhile  suq^ended,  in 
Labuan. 

Panpeiism  (Ord.  7). — ^The  liabilities  of  shipmasters  importing  '*  un- 
desirables'' are  made  more  precise,  by  excepting  the  cases  where  the 
imported  alien  (i)  had  $50,  (2)  was  under  an  engagement  of  employment, 
(3)  was  a  stowaway  and  duly  handed  over  to  the  polices. 

Madioine  (Ord.  11). — A  new  Act  replaces  that  of  1905  (J.C.L.  vii 
pt  ii.  430)  regarding  a  Medical  Council.  The  ambiguity  pointed  out  in 
this  Journal  has  been  remedied.  It  is  now  clear  that  the  Cdony  declines  to 
allow  its  Courts  to  be  used  by  practitioners  who  do  not  fulfil  its  standard. 
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even  if  their  services  were  rendered  in  their  own  country.  Thus  an 
Argentine  doctor  who  treated  an  Englishman  in  port  at  Buenos  Ayres^ 
would  be  unable  to  sue  him  if  he  completed  his  journey  and  settled  down 
in  Singapore. 

Brngi  (Ord.  14). — The  Opium  Act  (ao)  of  1906  is  left  untouched^ 
but  the  Morphine  Act  (14)  of  1904  is  repealed^  the  present  Ordinance 
being  substituted  for  it :  under  it,  the  Governor  may  declare  other  drugs 
besides  morphine  and  cocaine  within  its  terms.  It  may  be  difficult  to 
say  how  far  its  extended  working  will  be  consistent  with  the  Poisons  Act 
of  1905  (No.  lo).  ''Twelve  official  doses"  is  the  quantity  substituted  for 
''five  grains"  as  the  maximum  which  can  be  possessed  without  licence; 
but  so  far  as  appears,  there  is  no  definition  of  this  novel  phrase.  The 
clause  disappears  which  penalises  the  mere  possession  of  any  morphine 
whatever.  The  omission  to  protect  doctors  from  the  penal  consequences 
of  "using  a  place  for  the  administration  of  drugs"  has  not  been 
rectified. 

Tamil  Xmmigration  (Ord.  17). — ^The  Madrasis  are  desirable  immigrants. 
The  present  statute  provides  for  a  fund  to  be  raised  to  pay  the  expenses 
of  recruitment  (including  passage-money).  It  is  derived  firom  a  rate  levied 
on  employers  of  Tamil  labour.  Elaborate  statistics  of  the  number  of  hours 
worked  by  Tamils  during  each  quarter  have  to  be  furnished  by  the  employer, 
and  form  the  basis  of  the  rate.  But  gardeners,  clerks,  and  managers  are 
not  within  the  enactment 

Tnmways  Kortgage  (Ord.  28).— This  inserts  a  new  section  in  the 
Tramways  Act  of  1902,  and  permits  any  tramway  company,  with  the 
consent  of  the  Governor,  to  mortgage  their  undertaking.  The  mcnrtgagee 
is  not  to  sell  the  assets,  except  such  as  are  not  essential  to  efficiency 
(unless  with  the  like  consent)^  If  he  goes  into  possession  or  sells,  he  or 
his  purchaser  will  stand  in  the  place  of  the  company ;  but  not  so  as  to 
be  liable  for  default  other  than  his  own. 

Evidenoe  (Ord.  29). — ^The  proof  of  finger  impressions  is  facilitated  by 
including  them  along  with  handwriting  in  the  Evidence  Act  of  1893,  ss.  45 
and  73.  "British  Possession"  statutes  are  made  receivable  in  evidence 
if  purporting  to  be  printed  by  a  Government  printer.  It  is  instruc- 
tive, and  may  be  important,  to  notice  that  "  British  Possession  "  is  defined 
to  include  Cyprus,  the  Federated  Malay  States,  and  Brunei — but  not 
Sarawak. 

Judieatore  (Ords.  22,  30,  31  and  32).— Ord.  30  is  a  Judicature  Act, 
and  generally  consolidative^  The  important  s.  19  of  the  old  Judicature 
Act  of  1878,  defining  the  cases  in  which  the  Court  has  jurisdiction  when 
the  defendant  is  abroad,  has  been  dropped.  The  causes  for  which  persons 
may  be  struck  off  the  Rolls  are  particularised.  Ord.  31  is  a  new  Code  of 
Civil  Procedure,  and  Ord.  32  one  of  Criminal  Procedure,  amending  an 
Ordinance  of  1900.    Police  supervision  is  introduced.     Power  is  given  to 
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the  Public  Prosecutor  to  desist  from  a  summary  trial,  without  effecting  an 
acquittal  The  list  of  jury  exemptions  is  lengthened,  and  noir  includes 
legislative  councillors,  medical  practitioners,  chemists  and  druggists,  legal 
practitioners,  and  local  judges.  The  power  of  revienring  jury  lists  is  trans- 
ferred from  the  L^islative  to  the  Executive  Council 

Criminal  appeals  to  the  Supreme  Court  are  to  be  heard  by  one  jadge 
unless  otherwise  ordered.    The  practice  in  Habeas  Corpus  is  elaborated. 

Kunioipal  Kaoagoment  (Ord.  37).— The  Acts  of  1903  (J.C.L.  vi.  349) 
and  1906  {id.  viii.  (a)  394)  have  again  been  supplemented  by  a  long  string 
of  provisions,  of  which  space  will  only  permit  the  mention  of  a  few.  ''  A 
place  of  public  resort"  is  defined  as  '*a  building  used  or  constructed 
or  adapted  to  be  used  either  ordinarily  or  occasionally  as  a  church,  chapel, 
mosque,  temple,  or  other  place  where  public  worship  is,  or  religious 
ceremonies  are,  performed  (not  being  merely  a  dwelling-house  so  used) ; 
or  as  a  theatre,  public  hall,  public  concert  room,  public  ball-rocmi,  public 
lecture  room,  or  public  exhibition  room  ;  or  [as  (?)]  a  public  place  oi  assembly 
lor  persons  admitted  thereto  by  ticket  or  otherwise ;  or  used  or  constructed 
or  adapted  to  be  used  either  ordinarily  or  occasionally  for  any  other  public 
purpose."  Provisions  are  introduced  which  practically  give  Municipal  Com- 
missions power  to  remodel  the  town  and  expropriate  owners  accordingly. 

Bankraptoy  (Ord.  39).— This  amends  the  Act  of  1888.  The  eflfect  of 
Bower  v.  Httt  [(1895)  2  Q.B.  51]  is  avoided  by  including  money  paid  to 
avoid  seizure  or  sale  along  with  the  proceeds  of  sale  in  the  hands  of  die 
sherifi'. 

¥iioallan0(mt.— The  remaining  Ordinances  treat  of  Appropriation,  Singa- 
pore and  Penang  Waterworks  Loans^  Infant  Jesus  Convent  (Incorporation 
of  Superior  and  Successors\  Mineral  Oil  Crown  Reservations^  Lahuan  Port 
Dues^  Tanjong  Pagar  Dock^  P.  and  O.  Crown  Grant  of  Foreshore  (  Valida* 
Jion),  Sunday  Labour^  Savings  Banks^  Medicated  Wine^  Postal  Ships^  Excise, 
Appropriation,  Criminal  Law,  Police,  Chinese  Immigrants,  Harbours,  and 
Stamps  (Consolidation), 


4.  FEDERATED   MALAY  STATES. 

[Contributed  fy  T.  Baty,  Esq.,  D.CL.] 

These  so-called  **  foreign  "  communities,  which  are  so  treated  because, 
in  the  historic  words  of  Governor  Jervois,  it  "  might  have  been  inconvenient " 
to  make  their  people  British  subjects,  adopted  in  1907  legislation  which 
again  followed  mudi  the  same  course  in  each  district.  The  enactments 
related  to  Indian  Immigration,  Tamil  Immigration  Funds,  IVorkmen^s 
Hospitals,  Medical  Registration,  Drugs,  Appraisers,  Military  Forces,  Coinage, 
Officers^  Guarantee  Fund,  Sanitation,  Billiard  Saloons,  Prisons,  Forests 
and  Plantations  Protection,  to  which  list  P^rdk  added  Succession  to  Land 
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JDuties  {Repeal)^  Krian  Irrigation^  Jinrikishas  and  Gaming.  With  the  last 
two  Pahang  also  dealt,  but  it  did  not  legislate  on  Drugs  nor  on  Workmen'is 
Hospitals  (which  it  had  arranged  for  in  1906;;  and  in  military  matters 
though  it  dealt  with  the  regular  forces  it  did  not  establish  volunteers 
(which  also  it  dealt  with  in  1906).  The  last  remark  is  true  of  the  Negri 
Sembilan,  which  also  omitted  Indian  Immigration.  Most  of  the  measures 
are  amending  statutes  merely,  and  affect  only  points  of  minor  detail  It 
may  be  noted  that  s.  159  of  the  old  Prison  Rules,  which  rendered 
even  debtors  and  unconvicted  persons  liable  to  beating  upon  slight  oc- 
casions, is  modified,  so  as  to  be  more  in  accordance  with  sound  principle* 
Attention  was  called  to  the  old  rule  in  these  columns  (J.C.L.  vi.  99) 
two  years  ago. 


S.  MAURITIUS. 

[Conirilmted  by  Edward  Manson,  Esq.] 

Ordinances  passed — 32. 

Supply  (No.  2). 

Pnblie  Officer  (No.  3).— This  Ordinance  empowers  the  Governor,  when- 
ever a  public  officer  dies,  to  order  a  month's  salary  or  pension  of  such  officer, 
from  the  date  of  his  death,  to  be  paid  to  his  widow  or  to  his  children  or 
odier  heirs.  To  make  up  for  this  generosity,  the  successor  to  the  office  is 
for  the  first  month  to  receive  pay  at  his  former  rate  of  salary. 

Sale  of  ''OaodiA**  (No.  4).— Every  person  licensed  to  sell  "gandia'^ 
wholesale  is  to  keep  a  register  in  a  prescribed  form  showing  the 
quantities  sold. 

Customs  (No.  5)  amends  the  duty  on  Hessian  cloth  and  certain  kinds 
of  machinery. 

Sistriot  Courts  (No.  6)  gives  the  magistrates  of  the  District  Courts 
jurisdiction  in  cases  of  indecent  assault  and  sexual  intercourse. 

Post  Offioa  (No.  7).— The  Colonial  Postmaster  is  empowered  to  inflict 
fipes,  not  exceeding  ten  days'  pay,  on  deputy  postmasters,  learners, 
mechanicians,  linesmen,  letter-carriers,  travelling  postmen,  couriers,  and 
servants  guilty  of  drunkenness,  carelessness,  or  other  misconduct,  the  pro* 
ceeds  of  such  fines  to  be  paid  into  the  Post  Office  Reward  Fund. 

Immigration  (No.  8). — ^This  is  one  of  a  now  common  class  of  Acts 
for  keeping  out  destitute,  vicious,  or  criminal  immigrants.  On  the  arrival 
in  the  Colony  of  any  vessel  having  on  board  any  person  who,  in  the  opinion 
of  the  Visiting  or  Health  Officer,  is  unable,  by  reason  of  physical  or  mental 
infirmity,  to  maintain  himself  by  his  own  labour,  or  is  destitute  and  in  either 
case  is  likely,  if  permitted  to  land,  to  become  chargeable  to  the  Colony 
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the  officer  is  to  give  notice  to  the  master  that  such  person  is  a  ''destitote 
immigrant,"  and  is  not  allowed  to  land  unless  some  approved  person  in 
the  Colony  undertakes  to  repay  any  moneys  expended  out  of  the  pubKc 
funds  in  reliefl  A  master  landing  a  destitute  immigrant  is  liable  to  a  fine 
of  500  rupees.  For  the  purpose  of  enabling  the  Visiting  Officer  to  act  the 
master  is  to  furnish  a  list  of  passengers  in  a  prescribed  form.  The  Governor 
may  also,  by  Proclamation,  prohibit  the  landing  of  any  vicious  or  criminal 
immigrant 

CSrimiiial  Lav  (No.  11). — ^This  amends  the  penal  code  in  ^e  matter 
of  blackmail,  embezzlement,  and  the  taking  of  gifts  by  public  servants. 
Whoever  falsely  charges,  or  threatens  to  charge,  any  person  with  haviiig 
committed  an  offence  with  intent  to  extort  from  such  person  money  or 
other  property  is  punishable  with  penal  servitude  not  exceeding  ten  years 
or  imprisonment  Corruption  by  public  officials  is  made  punishable  with 
penal  servitude  not  exceeding  seven  years  and  a  fine  of  1,000  rupees. 

Peniioiis  (Na  12)  amends  the  law  as  to  reckoning  service  for  pension 
purposes. 

Hnnioane  Loan  Administratlai  (No.  13)  amended. 

PensioBi  and  Widows  and  Orphans  Tond  (No.  15)  extends  the  Pensions 
Laws  of  the  Colony  to  the  Immigration  Officers  in  India. 

Boads  (No.  16)  provides  for  the  widening  and  improvement  of 
roads. 

Crown  Lands  (No.  17)  remits — in  favour  of  poor  tenants— costs  of 
transcribing  a  title-deed. 

Telephones  (No.  19)  empowers  the  Governor  in  Executive  Council  to 
grant  licences  for  telephones  and  charge  a  royalty.  An  undertaker  so 
licensed  may  erect  telephones  and  posts,  and  so  construct  w<Mrks  **  upon, 
over,  under,  across,  or  along  "  any  street,  road,  land,  building,  railway,  canal, 
or  other  property,  but  in  doing  so  must  comply  strictly  widi  the  official 
regulations  and  do  as  little  damage  as  possible.  No  installation  is  to  pass 
over  or  infringe  upon  any  War  Department  property.  Power  is  reserved 
to  the  Government  to  purchase  any  telephone  on  giving  six  months' 
notice. 

Explosives  (No.  20). — Regulations  may  be  made  as  to  the  storage  of 
oils,  acids,  or  gases  in  any  private  magazine,  and  as  to  oils,  adds,  and 
gases  giving  off  an  inflammable  vapour  at  any  temperature  above  73^ 
Fahrenheit 

Tramways  (No.  21).— Ordinance  No.  24  of  1887,  Art  4,  amended  as 
to  notice. 

Taooination  (No.  22). — This  is  a  thoroughgoing  Ordinance,  of  forty-five 
Articles,  for  the  extinction  of  smallpox.  Vaccination  stations  are  to  be 
provided  in  each  district,  and  notice  of  the  day  and  hour  of  the  public 
vaccinator's  attendance  is  to  be  posted  up  in  English,  French,  Hindustani 
and  Tamil. 
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Upon  every  declaration  of  the  birth  of  a  child  notice  is  to  be  served  on 
the  declarant  requiring  such  child  to  be  vaccinated,  and  he  must  cause  the 
child  to  be  vaccinated  within  ten  months  from  birth.  Every  minor  between 
ten  and  eleven  is  liable  to  compulsory  vaccination.  If  a  person  having 
the  custody  of  any  child  or  minor  refuses  or  fails  to  have  such  child  or  minor 
vaccinated,  he  is  liable  to  a  fine  of  500  rupees ;  and  there  are  no  concessions 
in  the  shape  of  a  *'  conscience  clause." 


6.    SEYCHELLES. 
\Contribut$d  by  Edward  Manson,  Esq.] 
Ordinances  passed — 11. 
ItoM  (No.  i)  provides  for  the  levying  and  collection  of  certain  direct 

Shipping  (No.  3)  provides  for  the  giving  of  pratique  to  vessels  loading 
or  unloading  cargo  at  the  outlying  islands. 

Ckmtraeti  of  8«rvio6  (No.  5).— No  servants  are  to  leave  Seychelles  in 
order  to  proceed  to  any  of  the  Islands  unless  they  shall  have  previously 
entered  into  a  written  contract  of  service,  as  required  by  s.  9  of  the  Mauritius 
Ordinance  No.  4  of  1904.  The  Collector  of  Customs,  before  giving 
clearance  to  any  vessel  bound  for  the  Islands,  is  to  ascertain  that  all  servants 
on  board  such  vessel  are  under  such  written  contract  of  service. 

Let  BivigM  da  la  K«r  (No.  6).— The  Governor  may  under  this  Ordinance 
grant  leases  to  the  owners  of  Islands  or  parts  thereof  and  to  lessees  of  Crown 
lands  in  Seychelles  of  the  reserves  along  the  sea-coast — rivages  de  la  mer. 
This  includes  all  the  foreshore  between  high  and  low  water-mark. 

Salt  of  Oooda  (No.  7). — ^A  "fishmonger"  may  sell  any  fish  caught  by 
himself,  either  in  his  own  boat,  or  at  any  legal  landing  station,  or  in  any 
market 

Bread  and  cake  sellers  in  a  market  or  elsewhere,  lime-burners,  mattress- 
makers,  money-changers,  tailors,  and  hawkers  of  certain  descriptions,  are 
exempt  from  the  obligation  of  taking  out  a  licence. 

Conwqr  (No.  8)  amends  Schedule  II.  of  Ordinance  No.  7  of  1899  by 
adding  "Coins  which  have  been  altered  in  any  way  from  their  original  con- 
dition otherwise  than  by  fair  use  and  wear." 

Storage  of  Sangenras  Oooda  (No.  9).— The  Governor  in  Executive 
Council  is  empowered  to  make  regulations  respecting  the  storage  of  dangerous 
goods  in  and  out  of  the  town  of  Victoria. 

Treaiuzy  Depoaiti  (No.  11).— The  Treasurer  is  empowered  to  receive 
moneys  in  deposit  into  the  Treasury  for  safe  keeping,  and  to  make  rules  as 
notices  on  the  withdrawsd  of  deposits. 
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IV.    AUSTRALASIA. 

I.  COMMONWEALTH  OF  AUSTRALIA. 

[Contributed  by  Herman  Cohen,  Esq.] 
Public  Acts — 12. 

The  bulk  of  the  legblation  consists  of  Supply  or  Appropriation  Acts. 

Parliamentary  AUowanoet  (No.  5). — Each  senator  and  each  member 
of  the  House  of  RepresenUtives  is  for  the  future  to  receire  an  allowance 
of  jQ^oo  per  annum^  except  in  the  case  of  holders  of  certain  paid  offices, 
who  are  to  receive  jQ^oo.  The  money  is  paid  out  of  the  Consolidated 
Revenue  Fund. 

Commonvealtili  Salaries  (No.  7).— States  may  tax  the  official  salaries 
of  officers  of  the  Commonwealth,  in  common  urith  other  salaries  earned 
within  the  State.    The  Act  does  not  apply  to  the  Governor-General. 

Judiciary  (No.  8). — ^This  is  a  measure  of  the  class  with  which  aD 
federations  are  familiar.  The  principal  clause  runs:  ^'In  matters  (other 
than  trials  of  indictable  offences),  involving  any  question,  however  arising, 
as  to  the  limits  inter  se  of  the  constitutional  powers  of  the  Commonwealth 
and  those  of  any  State  or  States,  or  as  to  the  limits  inter  ^  of  the 
constitutional  powers  of  any  two  or  more  States,  the  jurisdiction  of  the 
High  Court  shall  be  exclusive  of  the  jurisdiction  of  the  Supreme  Courts 
of  the  States;  so  that  the  Supreme  Court  of  a  State  shall  not  have 
jurisdiction  to  entertain  or  determine  any  such  matter,  either  as  a  Court 
of  first  instance  or  as  a  Court  of  Appeal  from  an  inferior  Court**  The 
other  clauses  appear  to  be  consequentiaL 

Disputed  Blaotioni  and  ftnalifioations  (No.  10).— In  some  instances 
petitions  to  the  Senate  against  the  return  of  a  Senator  were  not  removed 
into  the  Court  of  Disputed  Returns.  This  Act  brings  these  cases  into 
line  with  the  general  law.    The  Court  must  consist  of  at  least  three  judges. 

Either  House  may  refer  questions — *'  state  a  case  " — ^relating  to  Qualiica- 
tions  of  Members  as  to  vacancies  to  the  Court 

Bonntiai  (No.  is). — A  sum  of  ;^339,ooo  is  appropriated  during  fifteen 
years  for  the  payment  of  bounties.  The  provisions  are  of  the  usual  order 
in  such  Acts,  but  s.  6  may  be  noted :  "  Every  grower  or  producer  who 
claims  bounty  under  this  Act  shall  specify  the  rates  of  wages  paid  in  re^wct 
of  the  labour  employed  by  him,  other  than  the  labour  of  members  of  his 
family,  in  growing  or  producing  the  goods ;  and  the  minister,  if  he  is  of 
opinion  that  the  rates  so  paid  are  beiow  the  standard  rates  paid  in  the 
place  or  district  in  which  the  goods  are  grown  or  produced,  may  wkhhold 
the  whole  or  any  part  of  the  bounty  payable." 


Digitized  by 


Google 


AUSTRALASIA:    NEW  SOUTH  WALES.  401 

2.  NEW  SOUTH  WALES. 

[Contributed  by  Normah  Bentwich,  Esq.] 

Public  Acts  passed — 33. 

The  output  of  legislation  from  the  Colony  during  the  year  1907  was 
small,  and  most  of  the  new  Law  consists  of  Acts  amending  preTious 
Statutes.  Two  important  measures,  however,  were  passed,  which  impose 
new  obligations  upon  the  State  for  the  benefit  of  the  poor,  viz.  an  Act 
to  make  provision  for  pensions  in  certain  cases  of  illness  and  accident,  and 
an  Act  to  make  provision  for  the  defence  of  poor  prisoners. 

Smpply.— Nos.  4,  5.  iQi  20. 

Ouiiiig  (Na  3).— This  Act  amends  the  Gaming  and  Betting  Act  of 
1906,  and  eirtends  its  enactments  against  what  is  one  of  the  most  prevalent 
Tices  in  the  Colonies. 

Betting  or  wagering  on  any  licensed  race-course  or  coursing-ground 
approved  by  the  Minister,  on  which  any  sports  other  tiban  horse-races, 
pony-races,  trotting  races,  and  coursing  are  being  held,  is  prohibited. 

The  number  of  days  in  a  year  on  which  meetings  for  trotting  races 
may  be  hdd  on  any  licensed  race-couise  are  limited  to  twenty  where  the 
course  is  situated  within  forty  miles  of  Sydney,  and  to  six  in  other  cases. 

Kimifter  far  Agrieiiltiire.— No.  6  empowers  the  Governor  to  establish 
a  Department  of  Agriculture  and  the  office  of  Minister  of  Agriculture. 

Inooa^^iz  (No.  7). — From  the  year  1908,  the  deduction  of  income 
to  the  amount  of  ;£'3oo,  which  is  exempted  from  Income-tax,  is  to  be 
made  in  the  first  place  from  such  income  as  is  derived  from  personal  exertion ; 
and  when  the  income  of  any  person,  not  being  a  company,  derived  from 
personal  exertion  exceeds  ;^2oo,  such  person  shall  be  entitled  to  a  further 
deduction,  but  so  that  the  total  deduction  shall  not  in  any  case  exceed 
jCi,ooo. 

lepeal  of  Staap  Duties  (No.  8).— The  duties  on  receipts,  bills  of 
exchange,  promissory  notes  and  drafts  are  remitted,  and  provision  is  made 
for  refrmding  the  value  of  uncancelled  duty-stamps  im(H:essed  upon  un- 
executed forms. 

CoBpauiM. — Na  9  makes  several  amendments  in  the  Companies  Act 
which  was  passed  in  1906.  The  list  which  a  company  has  to  make  in  each 
year  is  altered  in  certain  particulars,  and  provision  is  inade  for  the  Attorney- 
General,  in  his  discretion,  to  except  any  company  from  making  the  list  A 
company  must  file  a  balance-sheet,  containing  a  statement  of  its  assets  and 
liabilities,  within  three  months  of  the  general  meeting  at  which  a  balance- 
sheet  is  presented ;  and  every  director,  manager,  and  public  officer  of  the 
company  who  knowingly  and  wilfully  authorises  or  permits  de&ult  in  so 
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doing,  is  made  liable  to  a  penalty  not  exceeding  ;^5  for  every  day  danng 
which  such  default  continues. 

Cloter  SetOeBMat — No.  12  amends  the  Acts  of  1904  and  1906  dealu^ 
with  the  same  subject  The  Governor  may  constitute  ttaec  Advisoiy 
Boards,  consisting  each  of  three  members,  to  report  upon  land  irtiiiii  b 
suitable  for  closer  settlement,  and  to  estimate  the  price  whidi  sbonld  •1)e 
paid  for  it  Every  purchase  or  resumpticm  is  to  be  subject  to  a^^xoval 
by  both  Houses  of  Parliament,  and  the  landowner  may  appeal  agunst 
the  valuation  set  upon  the  land  to  a  special  Court,  and  may  require  the 
Governor  to  include  in  the  resumption  land  contiguous  to  that  required 
for  closer  ^ttlement. 

Loeal  Option  (No.  ai). — ^This  is  another  amending  Act,  and  provides 
an  indemnity  for  certain  events  which  have  already  taken  pUice;  it  also 
makes  special  provision  for  estimating  the  votes  given  at  any  local  optioD 
vote  taken  before  the  commencement  of  the  Act 

Pentiont  (Na  22). — Subject  to  the  provisions  of  the  Act,  every  person 
permanently  incapacitated  forany  work  by  reason  of  accident,  or  his  being 
an  invalid,  is  entitled  to  a  pension  if  the  following  conditions  are  fulfilled  : 
{a)  That  he  is  above  the  age  of  sixteen  years,  and  is  not  in  receipt 

of  an  old-age  pension. 
(l)  That  he  has  resided  in  the  State  continuously  for  at  least  6:^ 
years  preceding  the  date  bn  which  he  applies  for  the  pension, 
that  he  has  become  incapacitated  within  the  State,  and  is 
residing  in  the  State  on  the  date  on  which  he  establishes  hh 
claim. 

(c)  That  the  accident  or  iUness  was  not  self-induced  or  brought  about 

with  a  view  to  obtaining  a  pension. 

(d)  That  he  has  no  claim  against  any  employer  or  company  compelled 

under  private  contract  or  public  enactment  to  maintain  or  com- 
pensate him. 

(e)  That  his  income  or  property  does  not  etceed  the  limits  prescnbed 

in  the  case  of  applicants  for  old-age  pensions. 
(/)  That  he  has  not  directly  or  indirectly  deprived  himself  of  any 

income  in  order  to  qualify  for  the  pension. 
(£)  That  his  relations,  ue.  father,  mother,  husband,  wife,  or  chfldren, 
do  not,  either  individually  or  by  a  joint  contribution,  adequately 
maintain  him  (s.  5). 
The  amount  of  the  pension  is  tnot  to  exceed  ;^26  a  year,  and  is  m 
every  case  to  be  determined  by  the  granting  authority  having  regard  to 
any  income  or  property  possessed  by  the  applicant,  and  the  &ct  that  his 
relations  contribute  to  his  maintenance,  and  the  &ct  also  of  his  having 
received  compensation  from  any. source  in  respect  of  any  injury  (s.  6).  , 

When  the  applicant  has  made  out  a  frima  facie  case,  he  is  in  all 
cases  of  invalidity,  and  in  cases  of  accident  where  the  permanent  incapacity 
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for  work  is  not  manifest,  to  be  examined  by  a  Government  medical  officer, 
who  shall  certify  as  to  his  incapacity.  No  person  to  whom  a  pension 
certificate  has  been  issued  shall  receive  any  payment  for  the  period  during 
which  he  is  an  inmate  of  a  charitable  institution. 

Every  instalment  of  a  pension  which  fidls  due  while  the  pensioner  is 
out  of  the  State  is  to  be  absolutely  forfeited,  unless  leave  for  such  absence 
has  been  previously  obtained  from  the  Colonial  Treasurer. 

Payments  are  to  be  made  by  the  Colonial  Treasurer;  and  the  Central 
Board  for  Old-Age  Pensions  has  the  general  administration  of  the  Act, 
its  decision  on  any  point  being  final,  subject  to  the  control  of  the  Colonial 
Treasurer. 

Poor  Prifonen'  Defence  (No.  23).— Any  person  committed  for  trial  for  an 
indictable  offence,  at  any  time  before  the  jury  is  sworn,  may  apply  to  the 
committing  magistrate,  or  to  a  judge  of  the  Supreme  Court,  or  to  a  chairman 
of  quarter-sessions  for  legal  aid  for  his  defence.  And  if  the  judge  or 
chairman  or  magistrate  is  of  opinion,  on  the  &cts  before  him,  that  such 
person  is  without  adequate  means  to  provide  defence  for  himself,  and 
that  it  is  desirable,  in  the  interests  of  justice,  that  legal  aid  should  be  supplied, 
he  is  to  certify  this  to  the  Attorney-General,  who  may  thereupon  cause 
arrangements  to  be  made  for  the  defence  of  the  accused  person  and 
payment  of  the  expenses  of  all  material  witnesses. 


3.  QUEENSLAND. 

[Contnbuted  by  W.  F.  Craies,  Esq.] 

Acts  passed — 6.^ 

FinaiLce. — 7  Ed.  VIL,  Nos.  x  and  2  are  Appropriation  Acts. 

Ineome  Tax — 7  Ed.  VII.,  No.  5,  further  amends  the  Income  Tax  Act 
of  1902.* 

S.  a  fixes  the  calendar  year  as  the  year  of  assessment. 

The  tax  on  income  derived  from  the  produce  of  property  is  reduced 
from  IX.  to  9^.  (s.  3). 

Exemption  from  tax  is  given  to  persons  not  being  companies  or  absentees 
whose  whole  income,  from  whatever  source,  does  not  exceed  ;^2oo  (s.  3). 
Where  the  income  exceeds  ^^200,  ^^200  thereof  is  to  be  deducted  as 
exempt  from  tax.  In  making  the  deduction  income  from  personal  exertion 
is  first  taken  off. 

'  One  (7  Ed.  VIl.  No.  6)  is  a  private  Act  dealing  with  the  lands  of  the  Acclimatisation 
Society. 

*  Journal,  N.S.  1903,  p.  361.  This  Act  was  amended  in  1906  (Journal,  N.S.  I907, 
p.  308).  Under  the  Queensland  system  of  editing  Statutes  the  amendments  are  incor- 
porated in  the  principal  Act  by  the  State  printer. 
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Ss.  4  and  5  add  new  provisions  supplementary  to  s.  20  of  the  ptincipB] 
Act  for  assessing  the  value  of  live  stock. 

Poor  Priaonera.— 7  Ed.  VII.,  No.  4  provides  for  legal  aid  at  the 
expense  of  the  State  for  the  defence  of  persons  committed  for  trial  for 
indictable  offences  who  have  not  adequate  means  to  defend  themselves  i£ 
it  is  desirable,  in  the  interests  of  justice,  that  they  should  have  legal  aid. 
Application  is  made  at  any  time  before  the  jury  is  sworn  to  a  judge  of 
the  Supreme  Court,  or  of  District  Courts,  or  to  a  police  magistrate.  If 
satisfied  that  the  case  is  one  for  l^;al  aid,  the  judicial  functionary  so  ceit^ies 
to  the  Attorney-General  or  minister  for  justice,  who  may  if  he  thinks  p 
thereupon  cause  arrangements  to  be  made  for  the  defence  of  the  aocased 
person.^ 

Children's  Conrta.— 7  Ed.  VII.,  No.  3  establishes  Childroi's  Courts^  for 
the  trial  of  persons  under,  or  apparently  under,  the  age  of  seventeen.  The 
Court  }&  a  Court  of  Petty  Sessions,  held  before  a  police  magistrate  sitting 
alone,  or  two  justices.  The  sittings,  where  practicable,  are  not  to  be  in  the 
ordinary  police-court  rooms.  Special  times  are  fixed  for  hearing  cbaiges 
against  children,  and  notice  is  given  to  the  parents  or  guardians,  and,  if 
the  Court  thinks  fit,  to  religious  or  to  charitable  organisations  or  public 
institutions  interested  in  the  care  or  reform  of  children.  The  public,  in- 
cluding newspaper  reporters,  are  excluded  (s.  s)«  Children,  on  arrest,  are 
to  be  admitted  to  bail  or  given  into  the  charge  of  some  one  who  will 
undertake  to  produce  them,  and  are  not  to  be  in  a  lock-up  c»r  prison 
pending  the  hearing,  if  their  safe  custody  can  be  otherwise  secured  (s.  4). 

The  Court  is  not  bound  to  convict  on  proof  of  the  offence,  bat  may 
admonish  him,  and,  whether  the  child  is  convicted  Qt  not,  may  order 
parents  or  guardians  to  pay  costs  or  damages  incurred  by  reason  of  the 
offence  (s.  6). 

4.    TASMANIA. 

{Contributed  by  B.  G.  Ferrers,  Esq.] 

Acts  passed — 53. 

JuTenile  Smoking  Prevention  (No.  4). — S.  2  repeals  the  Juvenile  Smoking 
Suppression  Act,  1900. 

S.  3  prohibits  the  use  of  tobacco  by  any  person  under  the  age  of  sixteen 
years:  moreover,  any  such  person  found  in  possession  of  tobacco  must 
satisfy  the  magistrate  of  justices  that  he  is  not  in  possession  thereof  for 
the  purpose  of  using  the  same,  or  of  permitting  the  same  to  be  used  by  any 
person  under  the  said  age. 

'  CC  the  Imperial  Act  of  1903  (3  Ed.  VII.  c.  38). 

*  Already  esUblisked  in  New  Zealand  and  Victoria  in  1906.  QofiitnkiX  NS.  19117, 
3««.  346.) 
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S.  4  enacts  that  any  male  person,  apparently  under  the  age  of  sixteen 
years,  who  is  suspected  of  being  in  possession  of  tobacco,  shall  satisfy  the 
enquiries  of  any  constable. 

S.  5  prohibits  the  supplying  of  tobacco  to  juveniles. 

S.  7  provides  that  the  onus  of  proof  of  age  shall  lie  on  the  person  charged 
under  the  Act. 

S.  8.    Offences  under  the  Act  to  be  dealt  with  summarily. 

Tnitteet  (No.  j).— This  Act  amends  the  Trustees  Act,  1896.  S.  3 
empowers  any  trustee  (being  one  of  two  or  more  trustees)  who  resides  or 
is  about  to  reside  out  of  Tasmania,  to  delegate  his  powers  to  any  person 
or  persons  residing  in  Tasmania,  unless  such  delegation  is  expressly  forbidden 
by  the  instrument,  if  any,  creating  the  trust. 

The  consent  of  co- trustees  is  necessary. 

Trustees  so  del^ating  their  powers  are  to  be  liable  for  the  acts  and 
defaults  of  their  attorneys. 

S.  4.  Trustees  may,  where  there  are  more  than  two  trustees,  authorise 
any  bank  to  honour  dieques  drawn  upon  the  banking  account  of  the  trust 
by  any  two  or  more  of  the  trustees. 

Eleetoral  (No.  6).— This  is  an  Act  to  regulate  Parliamentary  Elections. 

S.  2  repeals  the  Electoral  Act,  1901,  and  the  Electoral  Amendment 
Act,  1904. 

S.  63  makes  a  member  of  one  House  of  Parliament  ineligible  for 
nomination  for  the  other  House. 

Appropriathm  (No.  7).— This  Act  provides  for  the  issue  out  of  the 
ConsoUdated  Revenue  Fund  for  the  service  of  the  year  ending  June  30,  1908, 
of  the  sum  of  ;^325,2i6  Ss.  iid. 

Laietny  (No.  8). — By  this  enactment  the  Larceny  Act,  1863,  is  amended. 

S.  2.  reproduces  the  provisions  of  i  Ed.  VII.  c,  10,  s.  i  (England). 

S.  3  provides  that  a  person  employed  to  collect  money  who  fraudulently 
applies  the  same  to  his  own  use,  shall  be  guilty  of  larceny.  No  prosecution 
can  be  commenced  under  this  section  without  the  consent  of  the  Attorney- 
General  or  the  Solicitor-General. 

Snpptomentary  Appropriation  (No.  14).— This  Act  provides  for  the  issue 
out  of  the  Consolidated  Revenue  Fund,  for  the  service  of  the  year  ending 
June  30,  1907,  of  certain  sums  of  money  not  exceeding  in  amount  respectively 
the  several  sums  mentioned  in  the  Schedule  to  the  Act. 

Inseiiption  of  Stock  (Nos.  15  and  16).— These  enactments  authorise  the 
Treasurer  to  borrow  the  sums  of  ;£3o,ooo  and  ;^S44,6ii  for  certain 
purposes  mentioned  in  the  Schedules  to  the  Acts. 

HftUtul  Criminalf  and  Qflbpiden  (No.  i7).--S.  2  (i).  Persons  convicted 
of  certain  offences  who  have  been  previously  convicted  on  at  least  two 
occasions  of  offences  Ming  within  the  same  class,  may  be  declared  to  be 
habitual  criminals. 

(2)  Pjersons  convicted  of  any  offence  mentioned  in  Class  II.  of  the 
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Schedule  to  the  Act,  may,  on  proof  of  at  least  four  previous  convictions  of 
offences  enumerated  in  Classes  I.  or  IL,  be  declared  by  the  judge  to  be 
habitual  criminals,  and  be  detained  in  a  rrformatory  prison. 

S.  3  empowers  a  justice  or  magistrate  in  certain  cases  to  order  a  person 
who  has  been  summarily  convicted,  to  be  brought  before  the  Sopceme 
Court  to  be  dealt  with  as  an  habitual  offender. 

Ss.  6-8  provide  for  the  release  of  habitual  criminals  and  offenders.  Any 
person  det^ed  under  this  Act  may  apply  to  the  Supreme  Court  or  a  judge 
thereof  for  a  recommendation  that  he  may  be  discharged.  The  Coort  or 
judge  may  then  make  inquiry,  and,  on  being  satisfied  that  the  appUcaot  has 
sufficiently  reformed,  or  that  there  is  some  other  reason  sufficient  to  warrant 
his  discharge,  may  recommend  the  Governor  to  discharge  him  acocmlingly. 
The  Governor  may  then  direct  the  release  of  the  apfdicant.  Persons  so 
released  are  required  to  make  a  report  to  the  police  once  in  every  three 
months  for  a  period  of  two  years,  failure  to  comply  with  this  provision  being 
punishable  en  simimary  conviction. 

Provided  the  person  released  has  not  (ailed  during  the  said  period  to 
make  this  report,  and  has  not  been  again  convicted  and  directed  to  be 
recommitted  to  a  reformatory,  he  will  cease  to  be  an  habitual  crinednal  or 
an  habitual  offender,  as  the  case  may  be. 

State  Advuoes  (No.  ao). — ^By  this  enactment  the  Governor  is  empowered 
to  establish  and  maintain  a  bank  for  the  purpose  of  promoting  the  occupation, 
cultivation,  and  improvement  of  the  agricultural  lands  of  Tasmania  and  its 
dependencies.  The  bank  may  make  advances  to  farmers  and  other  producers 
for  certain  specified  purposes. 

Deaertad  Wives  and  Children  (No.  33).--a%is  Act  amends  the  Deserted 
Wives  and  Childcen  Maintenance  Act,  1873. 

S.  4  provides  that  in  certain  cases  where  a  wife  has  been  deserted  by 
her  husband,  or  a  child  has  been  left  by  its  father  (the  husband  or  Cither 
being  out  of  Tasmania),  the  cost  of  bringing  the  defendant  back  is  to  be 
borne  by  the  State. 

Treasury  Bills  (No.  33).— The  Governor  is  authorised  to  raise  ^50,000 
by  issue  of  Treasury  Bills. 

State  Sohdlarshipi  (Na  a6).-*-By  this  enactment  State  Scholarships  are 
provided  for  candidates  under  the  age  of  thirteen  years. 

Motor  Traffic  (No.  97).— Part  IL  deals  with  Regulations  : 

S.  6  gives  power  to  the  Governor  to  make  r^;ulations  for  the  use,  control, 
lighting,  registration,  etc.,  of  motor  vehicles.  The  right  to  disallow  any  such 
regulation  is  given  to  both  Houses  of  Parliament 

Where  any  regulation  made  under  this  Act  is  inconsistent  with  any 
regulation  or  bye-law  made  by  any  Municipal  Council  or  other  local 
authority,  the  former  is  to  prevail. 

Part  III.  makes  penal  provisions,  and  contains  clauses  similar  to  those 
found  in  the  Motor  Car  Act,  1903  (England). 
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S.  7  is  directed  against  recess  driving;  ss.  8  and  9  deal  with  the 
question  of  licences. 

Local  Ctovenment  (Traotiim  lii(iAes).---No.  30  is  an  Act  to  regulate 
traction  engines.  It  embodies  sevenl  of  the  provisions  of  the  statutes  of 
Eaigland  and  of  Victoria. 

PuUio  Works  Bzooutioii  (No.  31).— This  is  an  Act  to  provide  for  the 
execution  of  certain  public  works. 

AasoMmant  (No.  33).— The  Act  of  1900  is  amended. 

Under  s.  4  the  Governor  has  authc^ty  to  alter  or  abolish  existing  Districts 
and  to  create  new  Districts. 

Justioei  (No.  36). — Bj  s.  6  of  this  Act  the  Governor  is  given  power 
to  appoint  District  Justices  of  the  Peace. 

S.  7.  Mayors  of  every  city  and  wardens  of  every  municipality  are  to 
be  justices  ex  qffida.  By  virtue  of  s.  la  of  the  Act,  every  police  magistrate 
has  power  to  do  alone  whatever  might  be  done  by  two  or  more  justices 
sitting  in  Petty  Sessions. 

Exploration  (Na  38).— This  is  an  Act  to  appropriate  the  sum  of  ;f  3|Ooo 
for  exploring  certain  country. 

Looal  Oovonuaeat  (Tnuawayi)  (No.  49).— Part  L  gives  power  to  any 
fifty  or  more  owners  of  ratable  land  to  petition  the  Council  to  take  a  poll 
of  the  owners  of  land  within  the  whole  or  any  part  of  the  municipality,  to 
decide  the  question  of  surveying  a  tramway  route. 

S.  3.  The  Council  may  refuse  or  accede  to  the  request.  If  a  poll  is 
taken  and  is  in  fitvour  of  a  survey,  the  Council  may  request  the  Governor 
to  have  a  survey  made.  The  Governed  may  then  grant  a  survey,  and  may 
authorise  the  payment  of  the  expenses  thereof  out  of  any  moneys  provided 
by  Parliament  for  that  purpose  (ss.  3-8). 

Part  II.  deals  with  the  constitution  of  the  tramway  area. 

Part  IIL  provides  for  the  control  and  construction  of  tramways. 

Pablio  Health  Amendment  (No.  50).— This  enactment  provides  that  all 
offences  against  the  Principal  Act  of  1903,  and  all  penalties  imposed  by 
that  enactment,  may  be  prosecuted  and  recovered  in  a  summary  manner. 

Influit  Lift  Vrotaotioa  (No.  51).— Part  II.  deals  with  nursing  homes,  and 
provides  for  the  rq;istration,  management,  and  inspection  of  such  institutions. 

Part  IIL  provides  for  the  maintenance  of  infants.  A  single  woman  with 
child  may  take  proceedings  against  the  father,  iwhereupon  the  Court  has 
power  to  require  the  defendant  to  pay  for  the  maintenance  of  the  mother 
during  the  two  months  preceding  the  birth  [of  her  in&nt,  and  also  for  the 
expenses  of  the  maintenance  of  the  mother  and  infant  for  the  two  months 
immediately  succeeding  its  birth. 

Oaaa  Ftoteetion.— No.  53  is  an  Act  to  amend  the  laws  relating  to  the 
protection  of  game. 

Ss.  5-7  provide  for  the  protection  of  ''imported"  game.  Pheasants, 
partridges,  and  grouse  come  within  this  category. 
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S.  10  impoees  penalties  for  killing  ''native"  game  during  the  faneeding 
season  of  such  game. 

S.  IX  forbids  the  use  of  any  gun,  other  than  such  guns  as  are  habitoallf 
raised  at  arms'  length  and  fiied  from  the  shoulder,  for  the  destmctioa  of 
certain  species  of  wild  fowl 

By  ss.  i8-ai  the  hunting  of  kangaroos,  deer,  etc,  is  forbiddoi  duiii^ 
certain  periods. 

However,  any  person  may  during  the  close  season  kill  any  kangaroo  or 
opossum  upon  his  own  land  iot  the  bona  fide  protection  of  his  crops ;  but 
the  skin  of  the  animal  killed  is  to  be  the  property  of  the  Crown  (s.  21). 

Ss.  33-30  deal  with  the  subject  of  licences. 


5.   VICTORIA. 
{Contributed  iyOJ.  Zichy-Woinajiski  and  W.  Hariuson  Moorb,  Esqs.] 

Old  Age  Peniions  (No.  2088).— This  Act  restores  the  limit  of  loc 
per  week  for  old  age  pensions,  which  had  been  reduced  to  8x.  in  1901, 
and  every  pension  granted  before  the  commencement  of  the  Act  is 
increased  by  ax.  a  week.  The  permanent  appropriaticm  for  pensions  is 
raised  from  ;^i5o,ooo  to  ^^250,000. 

Bailways  (Na  2119). — ^This  is  an  omnibus  Act  whidi,  inier  alm^ 
provides  that  any  railway  employee  becoming  insolvent  shall  fMf^t  his 
office  unless  he  satisfies  the  Companies  that  his  embarrassment  has  not 
been  caused  by  fraud,  extravagance,  or  dishonourable  conduct;  that  no 
order  may  be  made  for  the  attachment  of  the  wages  of  any  raflway  servant, 
and  no  assignment  of  pay  shall  be  enforceable.  All  officers  and  employees 
of  the  railways  are  exempted  from  giving  service.  The  practice  of 
"scalping"  is  dealt  with  by  a  series  of  sections  forbidding  any  sale  of 
railway  tickets  except  with  the  authority  of  the  Companies,  and  on  a 
prosecution  for  a  contravention  the  onus  of  proof  that  he  has  not  beet 
guilty  is  upon  the  defendant !  The  Act  also  provides  for  the  establishment 
of  a  permanent  fund,  to  be  called  the  Railway  Accident  and  Fire  Insurance 
Fund,  to  which  the  Railway  Companies  are  required  to  pay  10  per  cent 
of  their  revenue.  The  old  lin^t  of  liability  for  injuries  to  passengers  is 
retained  at  ;^2,ooo. 

Mumy  Settlements  (No.  2123).— This  Act  contains  a  scheme  for 
settling  unoccupied  Crown  lands  on  the  Murray  Border,  and  consists  of 
provisions  now  familiar  in  settlement  schemes  as  to  the  tenure  and  sise 
of  holdings,  mode  of  purchase,  improvements  to  be  effected,  residence,  etc 
The  Act  also  contains  special  provision  for  water  supply  for  domestic 
and  irrigation  purposes  to  the  holders  of  land  under  the  scheme. 

Muidpalitiei,  Poweis  Xztentbm.  (No.  2135).— This  Act  enables 
municipalities  (i)  to  establish  dipping  places  for  sheep  and  to  charge  for 
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the  use  thereof^  and  (2)  to  contribute  out  of  their  funds  to  any  agricultural 
school)  technical  school,  or  working  men's  college  within  their  district  not 
conducted  for  private  profit,  or  with  the  assent  of  the  Governor  in  Council 
to  combine  with  any  other  municipality  for  the  same  purpose. 

Munidpal  Oovemment  (No.  3129). — ^This  Act  appropriates  ;^ioo,ooa 
aimually  out  of  the  Consolidated  Revenue  for  the  endowment  of  municipalities, 
to  be  apportioned  according  to  a  classification  made  by  the  Act  The 
municipalities  in  the  several  classes  receive  an  amotmt  ranging  from  3^.  to 
12s.  for  every  potmd  received  as  rates.  No  city  or  town  is  to  receive 
any  part  of  the  endowment,  and  no  borough  more  than  ;^i5o. 

Munidpal  Anoeiation  (No.  2080). — This  is  an  Act  incorpc^ating  the 
Munidpal  Association,  a  body  established  in  1879  "'^^^  ^^  purpose  of 
promoting  the  efficient  carrying  out  of  municipal  government  in  "Victoria, 
dnd  for  watching  over  and  protecting  the  interests,  rights,  and  privileges: 
of  municipal  corporations."  It  provides  for  the  establishment  of  a  Municipal 
Officers'  Fidelity  Guarantee  Fund. 

Faetoriet  and  Shops  (No.  2137). — ^This  Act  contains  a  number  of 
miscellaneous  amendments  to  the  existing  Laws  on  the  subject  It  provides 
(s.  5)  that  in  any  factory,  or  workroom,  no  place  used  for  the  purposes 
of  the  business  shall  be  used  as  a  sleeping^lace,  and  "for  the  purposes 
of  this  section,  all  space  on  each  floor  of  every  buOding  not  separated  by 
a  permanent  substantial  wall  or  partition  extending  from  floor  to  ceiling 
shall  be  deemed  to  constitute  a  single  indivisible  room  or  place,  any* 
characteristics  toi  the  contrary  notwithstanding.**  It  sanctions  the  extension* 
(by  resolution  of  both  Houses  of  Parliament)  of  the  Wages  Board  to  any 
business  usually  earned  on  in  a  shop,  carting  or  driving,  building  and 
quarrying,  and  businesses  connected  therewidi  (but  not  including  agriculture)^, 
the  sale  or  distribution  of  coal,  coke,  or  wood,  or  the  preparation  of  firewood 
for  sale.  The  scope  of  the  Furniture  Board  is  extended  to  various  au^iary^ 
industries  and  occupations.  S.  11  repeals  the  rules  laid  down  in  1903. 
for  the  guidance  of  Wages  Boards  and  the  Court  of  Industrial  Appeals^ 
whereby  the  wages  paid  by  reputable  employers  in  any  occupation  was 
made  the  standard  to  which  the  minimum  wage  was  to  conform.  In 
occupations  where  the  hours  of  labour  are  determined,  overtime  (where 
permitted)  is  to  be  paid  for  at  specified  rates  and  allowances  are  to  be* 
made  for  "tea-money."  Where  an  organised  strike  is  about  to  take  place^ 
or  has  taken  place  in  an  occupation  to  which  any  determination  of  a 
Wages  Board  or  the  Court  of  Industrial  Appeals  applies,  the  Governor  iiv 
Council  may  suspend  the  determination  for  a  period  not  exceeding  twelve: 
months  (s.  34). 

S.  35  enables  the  Government,  when  satisfied  that  any  manufiactur^. 
plant,  process,  or  labour  used  in  factories  ^or  workrooms  is  dangerous  or 
injurious  to  health,  or  life,  or  limb,  to  make  such  regulations  as  may  be* 
deemed  necessary  and  reasonably  practical  to  decrease  or  prevent  danger. 
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There  are  some  iateresdng  provisions  concerning  die  '^snuU  dxops," 
relaxing  in  their  case  the  closing  provisions  apfdied  to  shops,  generaHy 
bj  the  Factories  Act  (No.  s)  1905,  s.  sa.  A  "small  shop"  is  defined 
(s.  41)  as  one  in  which  only  one  assistant  is  employed,  and  is  registered 
for  the  benefit  of  widows  and  old  people,  and  in  cases  of  great  H^y^«>^ip 
such  shops  may  be  registered  *'  at  the  absolute  discretion  of  the  Minister  ' ; 
and  the  assfsrant  most  be  the  ''  husband,  wife,  diild,  stepchild,  grandchild 
brother;  sister,  nephew,  niece,  grandparent,  or  parent "  of  the  shopkeeper. 

CBMtr  BettW— ■!  (No.  2128).— This  is  an  Act  supplementary  to  the 
existing  Acts  for  the  promotion  of  closer  iettlemait,i  and  paitiailarly  to 
the  Closer  Settlement  Act,  1904.  It  enables  the  Board  constituted  under 
the  Act,  when  it  deems  it  advisable  to  do  so,  to  defer  the  dispositioQ  of 
properties,  acquire  and  to  continue  the  existing  tenandes,  and  otherwise 
woriL  the  property  until  it  is  convenient  to  make  it  available  for  sale,  and 
in  the  case  of  land  made  available  but  not  disposed  of  to  grant  grazing 
permits.  Where  a  lessee  has  expended  all  his  capital  in  fencing,  building 
stocking,  or  otherwise  improving  his  allotment,  the  Board  may  make  advances 
to  the  lessee  up  to  60  per  cent  of  the  value  of  his  improvements  for  the 
purpose  of  (a)  carrying  on  ferming,  grazing,  agricultural  and  horticultural 
pursuits  thereon,  (d)  adding  to  improvements,  sudi  advances,  together  with 
interest  thereon  at  the  rate  of  5  per  cent,  to  be  repayable  in  equal  half- 
yearly  instalments  over  a  prescribed  period  not  fxcerding  sixteen  years  and  to 
be  a  charge  on  the  land.  The  Board  is  also  empowered  to  make  advances 
to  municipalities  in  respect  of  the  cost  of  making  roads  or  diannftb  to,  or 
through,  any  estate  acquired  by  it  for  the  promotion  of  ck>ser  settlement 

Forsits  (Na  209$)* — ^This  is  a  com{tfdiensive  Act  "  to  provide  for  the 
management  and  protection  of  State  Forests."  It  establishes  a  State 
Forests  Department  under  a  Minister  of  Forests,  with  the  (s.  8)  exclusive 
control  and  management  of  all  matters  of  forest  policy,  including  the 
granting  of  authorities,  the  collection  of  revenue,  and  ''the  planting,  or 
thinning  of  forests  and  the  marking,  laying  out,  and  maintaining  of  plantations 
and  nurseries,  and  the  distribution  of  trees  thereon.*  A  Conservator  of 
Forests  is  made  respcHisible  to  the  Minister  for  the  proper  management 
of  reserved  forests,  and  protected  forests  and  plantations  and  nurseries, 
and  (subject  to  Public  Service  Acts)  has  control  of  all  forest  .oflfeeis  and 
trainers  and  persons  employed  in  such  forests,  etc. 

Various  areas  are  designated  as  ''permanoit  forests,"  and  are  not 
to  be  alienated  or  diverted  from  this  use,  except  that  authority  may  be 
granted  to  use  for  mining  purposes,  and  that  the  Governor  in  Council  may 
exdat  from  such  areas  ''any  portion  thereof  which  may  be  required  for 
public  use  as  mineral  or  meiUdnal  springs,  or  for  reservation  for  visitors  to 
any  waterfalls,  caves,  or  places  of  natural  beauty  or  interest,  or  as  health 
resorts,  or  for  sites  for  townships  or  State  schools,  or  for  providing  roads 
or   means  of  access  thereto,  or  for  irrigation  purposes,  or  water-supply 
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purposes."  Within  a  period  of  five  years,  also,  the  Governor  in  Council 
maj  excise  from  the  ''permanent  forests'*  or  from  the  timber  ceseryes 
e9tablished  under  the  Act  any  land  required  for  settlement  or  any  other 
public  purpose.  The  powers  of  the  Governor  in  Council  are  subject  tp 
the  veto  of  either  House  of  Parliament,  and  a  curious  provision  requires 
that  copies  of  the  proposed  Order  of  excision  shall  be  sent  by  r^i^ered 
letter  to  every  member  of  Parliament  I^.the  case  of  the  **  timber  reserves,'' 
the  Minister  may,  after  five  years,  propose  a  reduction  in  area  and  such 
reduction  shall  be  carried  out  if  both  Houses  of  Parliament  approve  by 
resol^tion  of  the  proposal  Power  is  also  given  to  proclaim  additional 
areas  as  permanent  forests  or  timber  reserves,  and  to  acquire  by  purchase 
alienated  lands  for  this  purpose.  Provision  is  also  made  concerning  the 
uses  to  which  forests  and  timber-reserves  may  be  put  not  inconsistent 
with  the  maintenance  of  their  character,  for  the  prevention  of  fires,  and 
for  the  protection  of  forest  produce.  The  Governor  in  Council  may  make 
r^ulations  for  carrying  out  the  purposes  of  the  Act. 

Infimt  Life  Proteotion  (No.  3102).— This  is  an  Act  to  amend  and 
supplement  the  Principal  Act  of  1890.  It  authorises  the  Government  to 
establish  Maternity  Homes,  InCant  Asylums,  and  separate  Cottage  Homes 
for  the  care  of  infieuxts  and  mothers.  R^;ulations  may  be  made  for  the 
management  of  such  homes,  etc.,  and  for  the  fees  to  be  paid  on  behalf 
of  persons  lodged  therein ;  the  accommodation  to  be  provided  in  registered 
homes ;  prescribing  the  food  to  be  given  to  and  the  care  and  management  and 
medical  treatment  of  boarded-out  infiuits,  and  prescribed  conditions  as  to 
the  milk  supply  and  the  storage  of  milk  for  boarded-out  in&nts.  Inspectors 
are  to  be  appointed  to  see  to  the  carrying  out  of  the  Act.  Application 
must  be  made  to  board  out  any  infant,  and  before  permission  is  given 
the  child  is  to  be  medically  examined.  No  child  under  twelve  months 
is  to  be  boarded  out  for  less  than  los.  a  week  while  under  twelve  months 
old,  or  thereafter  for  less  than  7x.,  and  in  no  case  for  more  than  40^.  a 
week.  All  payments  must,  under  penalty,  be  made  through  the  Secretary 
of  the  Department.  Syphilitic  children  are  removed  from,  the  care  of 
the  registered  person  with  whom  they  reside,  and  if  not  taken  charge  of 
by  their  parents  or  guardians,  are  to  be  provided  for  by  the  Department, 
which  may  recover  a  sum  not  exceeding  12s.  a  week  for  their  maintenance. 
Important  provisions  are  made  concerning  the  death  of  in&nts  in  the  care 
of  registered  parous.  Every  such  death  is  to  be  reported  to  the  Coroner, 
who  shall  hold  an  inquest,  unless  a  medical  man,  who  has  attended  the 
infimt  during  its  life,  certifies  the  cause  of  death,  and  the  Coroner  is  satisfied 
therewith.  At  any  inquest  it  is  the  duty  of  the  Coroner  to  inquire  "  not 
only  into  the  immediate  cause  of  death*  but  into  all  such  circumstances  as 
may  throw  any  light  upon  the  treatment  and  condition  of  the  infant  during 
life,  and  into  any  other  matters  into  which,  in  his  opinion,  it  is  desirable 
in  the  interests  of  public  justice  that  he  should  inquire."    No  such  in&nt, 
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djing  under  the  age  of  fire  jean,  may  be  buried  withoot  the  antfaoritj 
of  the  Corooer.  The  Secretary  of  the  Department  for  Neglected  ChildreB 
is  required  to  make  an  annual  report,  to  be  laid  before  Parfiament,  of  all 
proceedings  under  the  Intuit  Life  Protection  Acts. 

Warn  (Na  2137). — This  is  an  Act  for  dealing  with  the  injury  caused 
to  land  and  water-courses  through  mining  operatioitf  carried  on  by  means 
of  dredging  and  sluicing.  A  Board  is  constituted  with  the  duty  of 
investigating  cases  of  pollution  and  damage,  and  die  power  to  order  the 
discontinuance  of  the  acts  from  which  the  damage  arises,  ta  that  measures 
shall  be  taken  to  afoid  the  mischiet  No  mining  operations  by  whkh 
watercourses  are  liable  to  be  polluted  may  be  undertaken  untO  the  Board 
is  satisfied  that  proper  measures  of  prerention  have  been  taken.  In  the 
mining  districts  of  BaDarat  and  Bendego  Sludge  Abatemoit  Trusts^ 
representing  the  municipal  coundls,  the  owners  of  land  liaUe  to  be  injured, 
the  registered  mining  companies,  and  aU  other  bodies  or  persons  carrying 
on  mining  opentions  within  the  district,  are  to  execute  the  powers  of  the 
Sludge  Abatement  Board,  and  may  carry  out  such  works  as  are  necessuy 
to  prevent  poUution  to  watercourses  or  injury  to  land,  the  contributioDS 
to  cost  being  assessed  by  the  Trusts  or  the  interests  represented.  The 
Act  also  substitutes  new  (Htyvisions  regarding  the  ventilation  of  mines  for 
those  contained  in  previous  Acts. 

The  Moaaylaiders  Aet,  1907  (No.  21 10).— Last  year  Parliament  adofrted 
the  provisions  of  the  English  Act,  63  &  64  Vict  c.  51  in  the  M&meykmders 
Act^  1906,  Na  2061,  and  by  it  the  r^istiation  of  moneylenders  was  required 
and  express  penalties  provided  for  de&ult  therein  (s.  5).  Since  the  passing 
of  that  Act  the  decision  of  Bounardt  v.  Waff.  [1906],  i  Ch.  740,  has  been 
given  and  has  negatived  the  right  of  an  unregistered  moneylender  to  recover 
money  lent  by  him.  The  new  Act  (s.  3)  nullifies  the  effect  of  that  decision 
by  providing  that  no  contract  or  agreement  or  transaction  entered  into  by 
a  moneylender  widi  any  person  or  body  OHporate  shall  be  void  or  voidable 
by  reason  only  that  the  moneylender  has,  whedier  in  connection  with  su<± 
contract  or  agreement  or  transaction,  or  not  been  at  any  time  guilty  of  a 
contravention  of  any  of  the  provisions  of  s.  5  of  the  principal  Act  It  also 
enables  a  moneylender  to  deduct  from  any  loan  of  money  all  fees,  costs, 
charges,  and  expenses  that  may  be  lawfully  charged  pursuant  to  Ae  provisions 
of  the  principal  Act,  except  interest  (s.  3).  And  it  declares  that  the  assign- 
ments which  by  the  principal  Act  are  required  to  be  executed  before  a 
police  magistrate.  County  Court  Registrar,  Clerk  of  Petty  Sessions,  or  an 
independent  solicitor,  are  restricted  to  consignments  to  moneylenders  only. 

The  rndeterminate  Sentenoas  Aet,  1907  (Na  2106),  deals  in  the  main 
with  the  instinctive  and  the  habitual  criminal,  and  makes  the  punishment 
fit,  not  the  crime,  but  the  criminal ;  it  makes,  too,  more  lenient  treatment 
of  first  offenders  possible.  By  it,  when  any  person  of  seventeen  years  or 
upwards  is  convicted  of  any  indicubfe  offence,  having  been  previously 
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conTicted  on  at  least  two  occasions  of  any  indictable  offence  or  offence^ 
the  Court  sentencing  him  maj  declare  him  to  be  an  habitual  criminal,  and 
direct,  as  part  of  his  sentence,  that  at  the  expiration  of  the  term  of  imprison- 
ment then  imposed  upon  him  be  be  detained  during  the  Goyemor's  pleasure 
in  a  reformatory  prison  (s.  4).  The  Court  may  take  evidence,  if  it  thinks 
fit,  before  making  such  a  declaration  {ib,). 

Following  on  this  is  another  section  (5)  dealing  with  the  instinctive 
criminal  who  may  not  have  beai  convicted  previously  of  any  other  offence 
and  yet  who  is  often  more  dangerous  to  society  in  organising  or  inciting 
others,  or,  as  a  receiver,  enabling  them  to  dispose  of  their  booty,  and  who 
18  very  diflScult  to  catch.  This  section  directs  that  when  any  person  of 
seventeen  years  or  upwards  is  convicted  of  any  indictable  offence,  whether 
previously  convicted  of  any  offence  or  not,  the  Court  may,  having  regard 
to  his  antecedents,  character,  associates,  age,  health,  or  mental  condition, 
the  nature  of  his  offence,  or  any  special  circumstances,  direct  as  part  of 
his  sentence  his  detention  in  a  reformatory  prison  during  the  Governor's 
pleasure,  or,  without  any  other  sentence,  direct  his  detention  in  such  prison 
during  the  Governor's  pleasure. 

A  further  case  is  dealt  with  m  s.  6 — viz.  the  rogue  and  vagabond  who 
has  been  repeatedly  convicted  of  minor  offences  dealt  with  by  Courts  of 
Petty  Sessions.  The  Act  does  not  give  to  any  Court  of  Petty  Sessions  the 
power  to  give  the  indeterminate  sentence,  but  it  enables  any  County  Petty 
Sessions,  in  dealing  with  a  man  who  has  been  frequently  convicted,  to  commit 
him  to  appear  before  the  Supreme  Court  or  Court  of  General  Sessions,  so 
that  such  latter  Court  may  determine  whether  the  indeterminate  sentence 
should  be  imposed  upon  him  (s.  6). 

Prisoners  who  receive  the  indeterminate  sentence  in  any  of  the  above 
cases  go  to  a  reformatory  prison  set  apart  for  them,  where  they  work  at  some 
trade  or  vocation  with  the  incentive  of  reward.  A  portion  of  the  earnings 
of  such  prisoners  is  to  be  accredited  to  them,  so  that  when  they  are  released 
they  may  have  some  money  to  provide  for  themselves  and  will  not  be  driven 
by  necessity  to  resort  to  their  old  associates  for  help  (ss.  15  and  16). 

The  administration  of  the  Act  is  entrusted  to  an  independent  Board 
of  three,  called  the  Indeterminate  Sentences  Board,  appointed  by  the  Governor 
in  Council  (s.  23),  and  it  is  the  duty  of  such  Board — 

(a)  To  make  careful  inquiry  as  to  whether  any  persons  in  such  prison 

are  sufficiently  reformed  to  be  released  on  probation ; 
ip)  to  consult  with  the  Inspector-General  of  Penal  Establishments ; 
{c)  to  make  recommendations  to  the  Governor  in  Council  as  to  the 

release  on  probation  of  any  person  in  such  prison ; 
(i)  in  making  such  recommendation,  to  have  r^ard  to  the  safety  of 
the  public,  or  of  any  individual  or  class  of  persons,  and  the  welfare 
of  the  person  whom  it  is  proposed  to  release ; 
{e)  to  make  certain  official  reports. 
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GeDenUj  speftking,  the  rektse  on  probfttioo  is  for  two  jetrs,  and  the 
cooditioo  of  the  probfttioii  is  that  while  he  remains  in  Victoria  be  must,  evety 
three  months,  report  himself  to  the  police,  with  his  address  and  occopatioii, 
and  most  not  associate  widi  reputed  thieves  or  cheats  or  criminals,  and  9 
sndi  cooditioo  be  broken  he  may  be  recommitted  by  any  Court  to  the 
reformatory  prison  and  detained  during  pleasure.  I(  on  the  other  hand, 
the  condition  of  his  probation  is  observed  he  is  deemed  to  have  soffeied 
his  sentence  (ss.  17-so). 

Provision  is  made,  too,  in  the  Act  (ss.  S3-30)  for  the  more  hmiiane  and 
merdfol  treatment  of'first  offenders,  yomig  in  crime,  enabling  tbe  Court 
dealing  widi  them  to  suspend  the  execution  of  dieir  sentences  by  releasing 
them  upon  recognisances  or  condition  as  to  good  bdiaviour  for  a  period 
to  be  fised  by  the  Court  and  subject  to  the  supervisioo  of  a  probation  ofltoec 
The  English  Act  7  Ed  VII.  c  17  has  served  for  the  model  of  these 
provisions  as  to  first  offenders. 

His  Majesty's  royal  prerogative  of  mercy  is  not  affected  by  the  Act 

(«•  33)- 

Tha  ?diaa  OSears  let,  ItOT  (Na  S093X  amends  the  prmcipal  Act 
One  of  the  chief  dauses  is  s.  4.  It  authorises  a  constaUe  who  has  reasonable 
caiise  to  believe  that  any  person  is  without  lawful  means  of  support  to 
arrest  him,  with  or  without  a  warrant,  and  bring  him  before  Petty  Sessioos 
or  justices  to  be  dealt  with  as  an  idle  and  disorderly  person.  For  over 
forty  years  dus  was  acted  upon  as  being  the  law,  but  a  recent  dedsioo 
of  the  Supreme  Court  had  held  it  to  be  not  htwfol  to  arrest  a  penoo  mefe^ 
because  a  constable  had  reason  to  believe  the  person  had  no  lawful  means 
of  support,  and  had  held  that  the  constable  must  first  satisfy  a  justice  that 
the  person  was  without  means  of  support  befme  farther  proceedings  could 
be  taken  against  him.  This  decision  made  the  htw  unworkabte,  and  the 
section  restores  die  htw  to  what  has  been  the  former  i»actice;  Mod  it  addi 
that  the  fiitct  that  the  accused  can  produce  or  prove  that  he  possesses  mooey 
or  property  shall  not  be  taken  into  account  in  deciding  the  charge  against 
him  uiiless  he  shows  that  he  honestly  obtained  die  money  or  piopeity. 

The  case  of  a  male  person  living  on  prostitution  is  deadt  with  in  s.  5, 
and  upon  information  on  oath  before  a  jusdoe  that  diere  is  reason  to  suspod 
that  any  house  is  used  by  any  female  for  prostitution,  and  diat  any  msie 
person  residing  in  or  frequenting  the  house  or  Hving,  wholly  or  in  part,  on 
the  earnings  of  the  prostitute,  a  search-warrant  may  issue  to  arrest  sudi 
male  person.  If  the  fiict  be  proved  the  accused  is  liable  to  impriscmment, 
with  or  without  hard  labour,  for  any  term  not  eiceeding  two  years. 

A  minor  penalty,  of  not  more  than  ;^so^  is  also  provided  l<»  the  offence 
of  letting  a  house  fcv  prostitution,  or  being  the  tenant  of  a  house  and  wilfiilly 
being  party  to  its  use  for  such  purposes  (s.  6). 

Another  recent  decision  of  the  Supreme  Court  caused  great  difkuhy 
to  the  police  in  dealing  with  undesirable  diaracters,  cheats,  thieves,  <» 
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reputed  thieves  under  the  law  as  idle  and  disorderly  persons — ynz.  that  the 
Court  hearing  the  charge  was  held  incompetent  to  receive  evidence  of  the 
previous  character  or  want  of  character  or  previous  convictions  of  the  accused 
person. 

S.  8  now  permits  the  informant  to  produ(5e  evidence  in  support  of  the 
information  to  prove  that  the  person  diarged  is  a  known  or  reputed  thief 
or  cheat  or  was  found  in  company  with  reputed  thieves  or  persons  having 
no  visible  lawful  means  of  support 

S.  9  makes  fortune-telling  to  defraud  or  impose  on  any  person  a  summary 
offence,  with  a  penalty  of  not  more  than  £2$,  with  imprisonment  of  not  more 
than  six  months  in  default  of  payment  of  the  fine. 

An  important  clause  is  s.  10.  A  person  sometimes  has  property  in  his 
possession  undoubtedly  stolen  but  impossible  to  identify,  as  e.g,  copper,  or 
lead,  or  drainards.  Power  is  given  to  arrest  such  person,  with  or  without 
warrant,  and  to  bring  him  before  Petty  Sessions  to  give  a  satisfactory 
explanation  of  his  possession  of  them,  and  subjecting  hiiQ  to  imprisonment 
Cor  not  more  than  twelve  months  on  his  failure  to  give  a  satisfactory  account 
as  to  how  he  came  by  the  same.  If  he  declares  he  received  possession  from 
some  other  person,  power  is  given  to  the  Court  to  cause  such  other  person 
to  be  brought  before  it  and  examined,  and  if  stch  latter  person  does  not 
satisfy  the  Court  that  he  came  lawfully  by  the  property  he  becomes  liable  to 
the  said  punishment  (s.  11).  The  Court  is  further  einpowered  to  order  resti- 
tution to  the  rightful  owner  if  satisfactory  proof  of  ownership  is  given  (s.  13). 

The  Act  further  provides  it  penalty  of  not  more  than  jQas  or  of  im- 
prisonment for  any  term  not  exceeding  six  months  for  publicly  exposing 
in  shop  windows,  stalls,  or  buildings,  or  for  selling  a  postcard  of  an  indecent 
nature  or  suggestive  of  indecency.  A  prosecution  is  not  competent  unless 
the  offender  has  been  previously  warned  in  writing  by  the  police  that  he 
will  be  prosecuted  if,  after  the  warning,  he  exposes  or  seUs  any  such  cards, 
iand  even  then  the  written  authority  of  a  Superintendent  of  Police  to  later 
proceedings  is  made  necessary. 

The  Oold-buyen  Aet,  1907  (No.  3138).— This  repeals  a  prior  Act  of 
1901,  and  is  a  more  stringent  measure  than  its  predecessor.  Gold-buying 
in  the  past  had  been  carried  on  in  such  a  manner  as  to  lead  to  many 
unfair  practices,  and  gold-stealing  from  mines  was  thought  to  be  becoming 
prevalent,  forcing  the  mine-owners  to  protect  themselves  by  severe  clauses 
in  agreements  with  miners  as  to  the  right  of  search.  This  Act  renders  it 
more  difficult  to  dispose  of  gold  unlawfully  obtained.  One  principle  in 
the  Act  is  that,  with  the  exception  of  banks,  gold-buyers  shall  not  be  gold- 
assayers  (s.  6). 

Gold-buyers  and  gold-assayers  must  have  licences,  and  ss.  9-17  deal 
with  applications  for  licences  and  renewals.  The  applicant  must  publicly 
advertise  his  intention  to  apply  for  a  Ucence  and  apply  to  the  Court  of 
Petty  Sessions  nearest  the  place  at  which  his  business  is  to  be  carried  on. 
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His  applicatioo  most  be  aocompanied  bj  a  certifiaUe  firom  ax  reputable 
cUizens  that  be  is  a  fit  and  proper  person  to  hold  a  licence,  and  by  t 
certificate  from  the  police  that  such  a  licence  is  required  in  the  district 
The  Court  may  thereupon  grant  a  certificate  for  a  licence,  if  satisfied  as  to 
4ht  character  of  the  applicant  and  as  to  the  necessity  of  the  licence,  and 
that  the  premises  at  which  the  business  is  to  be  carried  on  abut  on  a 
public  street,  and  have  a  front  door  opening  on  such  street  for  cnatomeo. 
Chinese  and  licencees.  under  the  Licensing  Acts,  are  not  to  be  qualified 
to  receive  licences.  The  licence  fee  is  an  annual  fee  of  40s.  In  the  case 
of  banks,  instead  of  each  bank-manager  having  to  apply  for  a  Uoeooe.  i 
general  licence  can  be  issued,  if  the  bank  prefers  it.  for  every  branch  of 
the  bank,  setting  out  the  names  of  each  bcandi  of  the  bank  to  which  tiie 
licence  is  to  be  applicable. 

Gold-buyers  must  have  no  appliances  on  their  premises  or  dsewhere  for 
<rustung.  secreting,  or  assaying  gold  other  than  a  pestle  and  okortar.  and 
banks  alone  are  excepted  from  this  provision  (s.  33). 

The  duties  of  the  licensed  gold-bayer  and  licensed  assayer  are  set  fofth 
ins.  S4: 

(a)  To  have  his  name  with  the  words    ''licensed   gold-buyer."  or 

^  licensed  gold-assayer.**  painted  distinctly  on  his  premises ; 
(d)  to  keep  a  goki  entry-book  in  a  prescribed  form  showing  all  gold 
received,  and  when  and  from  whom  received,  and  to  send  a 
copy  monthly  of  such  entries  to  the  Secretary  of  Mines ; 
{c)  to  show  in  such  book  folly  how  the  gold  has  been  disposed  of; 
(d)  to  allow  no  person  buying  or  selling  gdd  or  bringing  gold  for  assqr 
or  smelting  to  enter  or  leave  the  licensed  premises  except  bj 
the  fixmt  door  thereof; 
(#)  to  produce  to  any  member  of  the  police,  duly  audiorised.  his  books 

and  entries  and  any  gold  then  in  his  possession ; 
(/)  to  inform  the  police  when  gold,  siq^posed  to  be  stolen,  has  come 

into  his  possession ; 
(jgf)  to  keep  gold  five  days  without  changing  the  form  in  which  it  was 
received. 
Again,  gold-buyers  are  not  to  buy  smelted  gold  unless  the  seller  si^>{^es 
a  gold-assayer's  certificate  showing  where  the  gold  was  obtained  and  whether 
alluvial  quartz  or  manufactured  gold ;  and  they  are  not  to  pay  for  gold  tbey 
buy  except  by  cheque  or  cash,  or  by  placing  the  proceeds  to  the  credit  of 
the  seller's  account  at  his  bank  (s.  27). 

The  gold-buyer  or  gold-assayer  may  require  a  declaration  to  be  made 
by  any  person  tendering  gdd  for  sale,  assay,  or  smelting  (s.  28).  Hours  for 
business  are  fixed  as  between  9  a-m.  and  5  p.nb  on  any  week^lay  exc^ 
Saturday,  when  the  hours  extend  to  8  p.m.  (s.  29).  And  the  business  of 
gold-buying  or  assaying  must  be  only  at  the  business  premises  (s.  30).  No 
dealing  is  to  be  made  with  a  child  under  fifteen  yeara  of  age  (s.  34). 
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Any  person  who  offers  gold  for  sale  or  for  assay  or  smelting  may  be 
called  upon  to  account  for  his  possession  of  it,  and,  if  unable  to  give  a 
satisfactory  account  of  his  possession,  may  be  proceeded  against  for  an  offence 
against  the  Act  (s.  38). 

The  Act  does  not  apply  to  sales  of  gold-bearing  earth,  tailings,  con- 
centratu?,  or  products  containing  gold,  but  the  buyer  of  such  products  is  to 
keep  a  gold  entry-book  as  if  a  licensed  buyer  (s.  5). 

The  Marine  Stores  and  Old  Metals  Aet,  1907  (No..  2092),  amends 
the  principal  Act  of  1890  and  makes  it  more  stringent.  Robbery  of  old 
metals,  such  as  copper  boilers,  brass  fittings,  lead,  and  old  metal  goods  firom 
houses  or  from  mines  or  machinery  in  factories,  has  always  been  more  or 
less  prevalent,  and  the  goods  were  surreptitiously  taken  to  dealers  and  at 
once  smelted  down  and  all  identificattoix  lost.  The  principal  Act  had 
required  dealers  and  collectors  of  old  metals  to  be  registered.  This  new 
Act  forbids  any  person  to /purchase  old  metals  unless  he  is  a  licensed 
collector  or  a  licensed  dealer,  except  at  public  auction  (s.  3). 

The  principal  Act  compelled  dealers  and  collectors,  after  they  had  been 
once  convicted  of  having  in  their  possession  wares  which  had  been  stolen 
or  unlawfully  obtained,  to  produce  their  books  whenever  required  by  tlie 
police.  This  new  Act  compels  them,  irrespective  of  any  conviction  having 
been  previously  recorded  against  them,  to  produce  books  and  wares  in  their 
possession  whenever  required  by  the  police;  it  compels  them  to  notify 
the  police  without  delay  when  articles  come  into  their  possession  answering 
the  description  of  any  articles  described  as  stolen  in  any  printed  information 
given  to  them  by  the  police ;  and  it  compels  them  to  keep  all  wares  pur- 
chased by  them  without  changing  the  form  of  such  wares  for  a  period  of 
seven  days  (s.  5),  thus  enabling  the  police  to  trace  stolen  goods. 

Dealers  were  prevented  by  the  principal  Act  from  carrying  on  business 
on  Sundays  or  public  holidays,  but  collectors  were  not  subject  to  that 
restriction,  and  it  was  thought  that  on  holidays  the  collectCNrs  of  old  metals 
had  special  opportunity,  if  dishonest,  of  abstracting  such  property,  and  s.  9 
therefore  prevents  collectors,  as  well  as  dealers,  from  carrying  on  business 
on  Sundays  or  public  holidays.  The  Act  also  exempts  from  its  provisions 
cast  iron,  wrought  iron,  or  steel  scrap  or  salvage  from  shipwreck  (s.  8). 

The  Licensmg  Aet,  1907  {Na  2103),  sets  right,  in  a  schedule  containing 
a  list  of  minor  amendments,  some  of  the  provisions  of  the  Licensing  Act, 
1906.  It  contains  also  some  few  alterations.  Under  the  principal  Act  of 
1890  the  number  of  grocers'  licences  could,  nqt  be  increased  without  the 
sanction  of  a  local  option  poll,  and  in  the  Act  of  1905  the  section  of  the 
principal  Act  requiring  a  poll  to  be  taken  before  such  an  increase  could 
be  had  was  inadv^tently  repealed  as  to  grocers*  licences,  and  so  s.  3  restores 
the  law  to  its  original  position  upon  that  point 

S.  4  enacts  that  no  special  permit  (granted  under  the  principal  Act  and 
allowing  a  licensed  victualler  in  the  neighbourhood  of  railways  jand  markets 
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to  remain  open  for  certain  extended  hours)  shall  extend  beyond  the  year 
in  which  it  is  granted. 

S.  5  confers  on  a  transferee  of  a  licence  any  special  permit  granted  to 
the  original  licencee  to  have  two  or  more  bars  on  his  premises,  and  makes 
such  special  permit  expire  also  at  the  end  of  the  year  in  which  it  is  granted. 
If  such  additional  bar  or  bars  has  or  have  been  used  by  the  Uoencee  to 
commit  breaches  against  the  Licensing  Act,  power  is  conferred  on  the  licensing 
Court  to  revoke  the  permit  (s.  6). 

In  the  process  (^  reducing  the  number  of  licensed  houses  to  the  statotocy 
number,  the  principal  Act  required  every  licensed  victualler  to  be  summoned 
to  attend  the  Court.  This  has  recently  been  found  cumlnous  and  on- 
necessary,  and  so  s.  7  limits  this  requirement  to  owners  and  occupiers  of 
such  houses  as  the  Licences  Reduction  Board  announces  will  be  dealt  widi 
at  any  particular  sitting,  with  liberty  to  others  to  attend,  if  interested,  and 
10  be  heard  by  the  Board. 

S.  8  empowers  the  Licences  Reduction  Board  to  accept,  if  the  owner  and 
occupier  of  any  house  desire  to  surrender  the  licence,  such  surrender  and 
assess  compensation  for  the  deprivation. 

Lastly,  8.  II  directs  that,  in  prosecutions  for  trading  within  prohibited 
hours,  the  onus  of  proof  that  a  person  is  a  bonajide  lodger,  traveller,  irmiate, 
or  servant  shall  rest  upon  the  accused.  The  Superior  Court  had  recently 
taken  a  view  to  the  contrary,  arul  this  section  nullifies  that  view. 

ThA  TniitMa  Aet,  1907  (No.  2105),  settles  in  the  affirmative  a  doubt  that 
existed  as  to  whether  an  expression  in  a  section  of  the  Trustees  Act,  1890 
(No.  1 105),  granting  a  right  of  appeal  to  ai^  person  who  feels  aggrieved^ 
any  order  or  adjudication  of  magistrates  in  Petty  Sessions  would  indnde  a 
person  who  is  an  informant  to  an  information  diarging  an  indictable  offence 
or  one  punishable  upon  summary  conviction,  and  who  is  dissatisfied  with 
a  dismissal  made  by  the  magistrates. 

ThA  Ds&ult  SiauMniaa  Aet,  1907  (No.  3081).— The  system  of  defiuilt 
summons  to  recover  debts  in  Petty  Seisons  had  been  introduced  by  the 
Trustees  Act^  1904  (No.  1959),  and  worked  well  and  was  freely  used  instead 
of  the  ordinary  summons;  and  municipalities  and  other  local  governing 
bodies  also  used  it  to  recover  rates  due  from  ratepayers.  But  by  the  existii^ 
law  municipalities  and  like  bodies,  when  suing  for  rates,  are  exempit  from 
the  fees  chargeable  to  other  persons  for  the  service  of  process.  The  police 
in  Victoria  serve  the  process  of  Courts  of  Petty  Sessions  and  in  serving 
these  defiault  summonses  upon  for-distant  ratepayers  in  country  districts 
long,  and  at  times  expensive,  journeys  by  the  police  at  the  cost  of  the  State 
were  necessary.  The  present  Act  checks  this,  and  enacts  that  municipalities 
and  like  bodies,  when  using  the  default  summonses  to  recover  their  rates, 
shall  pay  the  mileage  fee  ordinarily  prescribed  by  law  to  be  paid  for  service 
of  the  ordinary  summons  before  the  police  are  to  make  personal  service  of 
any  de&ult  summonses  for  rates. 
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The  Admimrtratioii  and  Proteta  Dntiat  Aet,  1907  (No.  2089),  con- 
tinues for  a  further  period  of  twelve  months  (December  31,  1907 — ^January  i, 
1909)  the  present  rates  of  probate  duty  chargeable  on  real  and  personal 
property  in  Victoria  of  deceased  persons,  and  exempts  for  the  first  time 
public  charitable  bequests  of  property  from  the  incidence  of  such  duty. 

The  Administration  and  Probate  Aot»  1907  (No.  2120).— This  Act  makes 
changes  in  the  existing  Law  as  to  probate  and  administration.  It  provides, 
in  s.  2,  that  an  adminbtrator  with  the  will  annexed,  after  he  has  discharged 
his  duties  as  an  administrator,  shall  have  the  same  powers,  duties,  privil^es, 
and  liabilities  as  a  trustee,  unless  the  testator  has  appointed  some  other 
person  to  be  trustee  who  is  able  and  willing  to  act 

S.  3  provides  some  statutory  directions  to  executors  as  to  the  payment 
of  probate  duty,  and  directs  that  it  is  to  be  pdd  out  of  the  residue  (defined 
as  unbequeathed  personality  and  undevised  realty)  unless  a  contrary  inten- 
tion appears  in  the  will  This  is  thought  to  be  more  consonant  with  the 
general  intentions  of  testators.  The  section  directs  also  that  if  there  is 
no  residue,  or  an  insufficient  one,  to  pay  the  duty,  the  duty  or  the 
balance,  as  the  case  may  be,  is  to  be  deducted  by  the  executor  from 
every  devise,  bequest,  or  legacy  in  proportion  to  its  value,  unless  a  contraiy 
intention  appears  in  the  will.  Finally  it  directs  that  where  successive 
interests  are  setded  by  will,  the  total  duty  on  the  settled  property  is  to  be 
charged  'against  the  corpus  of  such  property. 

S.  4  in  effect  nullifies  a  recent  decision  of  the  Victorian  Court  upon 
the  principal  Act,  that  a  person  who  under  a  power  of  attorney  from  a 
foreign  executor  or  administrator  has  applied  for  and  obtained  an  order 
affixing  the  seal  of  the  Victorian  Court  to  a  cc^y  of  the  foreign  probate 
or  letters  of  administration  is  in  the  position  of  the  original  executor  or 
administrator  so  &r  as  the  Victorian  Courts  are  concerned,  and  is  personally 
bound  to  see  to  their  proper  administration.  This  section,  on  the  contrary, 
allows  such  a  person,  after  realising  the  real  and  personal  estate  in  Victoria, 
and  after  discharging  all  local  claims,  to  pay  over  to  the  principal  or  foreign 
executor  or  administrator  the  balance  of  the  estate  without  seeing  to  its 
aj^lication. 

S.  5  empowers  the  Supreme  Court  to  order  the  discharge  or  removal 
from  office  of  an  executor  or  administrator,  who  remains  out  of  Victoria 
for  two  years,  or  irtio  desires  to  be  discharged,  or  who  refuses  or  becomes 
unfit  to  act  in  his  office,  and  to  appoint  a  substitute  and  make  all  necessary 
vesting  orders. 

S.  6  adopts  for  Victoria  47  &  48  Vict  c.  71  as  to  the  escheat  of  real 
estate. 

Lastly,  under  the  existing  Law,  in  the  case  of  several  executors  being 
appointed  by  a  testator,  a  trustee  company  may,  with  the  consent  of  all 
the  executors,  be  appointed  to  apply  for  probate  instead  of  the  executors, 
and  s.  7  now  carries  this  further  and  enables  any  one  of  several  executors 
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to  appoint  such  a  company  to  take  out  probates  jointly  wids  the  other 
executors;  and  the  Court  can  grant  probates  to  the  company  and  odier 
executors,  unless  the  testator  has  in  his  will  expressed  his  desire  that  the 
office  is  not  to  be  delegated,  or  that  a  trustee  company  is  not  to  act. 

The  Beftl  Property  Aot»  1907  (No.  2086),  deals  mainly  with  the  Umka- 
tion  of  actions  relating  to  real  and  other  property.  Over  twenty  years 
ago  it  had  been  held  in  the  Victorian  Courts  that,  if  the  real  owner  of 
land  went  out  of  its  possession  for  the  statutory  period  of  limitations, 
the  first  person  who  went  into  its  possession  got  a  good  title  by  adverse 
possession,  no  matter  how  short  a  period  he  had  in  fact  possessed  it.  In 
consequence  of  that  view  the  Law  was  altered  so  that  where  there  was  do 
adverse  possessor  on  the  land  the  owner  was  still  to  be  deemed  to  be  ki 
possession.  The  Court,  however,  limited  this  alteration  to  the  one  case 
of  an  owner  who  had  himself  been  once  in  possession.  The  present  Act 
extends  the  principle  adopted  in  the  alteration  that  was  made,  and  now 
any  land  not  in  the  actual  possession  of  any  person  shall  be  deemed  to 
be  in  the  possession  of  the  person  entitled  to  such  possession*  And  a 
mortgagee  of  land  is  declared  to  be  deemed  for  the  purposes  of  ttas 
Act  as  from  the  commencement  of  the  principal  Act  of  1890,  to  be  and 
to  have  been  the  person  entitled  to  such  possession  when  and  so  often 
as  default  in  payment  of  principal  or  interest  has  been  made  by  a  mortgagor 

(8.    2). 

A  curious  conflict  of  law  as  to  the  limitation  of  actions  to  recover  rent 
is  ended  by  s.  3.  Under  the  principal  Act  of  1S9P,  six  years  is  fixed  as 
the  statutory  period  within  which  actions  for  rent  must  be  brcmght,  whilst 
under  the  Supreme  Court  Ad  of  1890  actions  for  rent  due  under  any 
covenant  or  imder  any  deed  may  be  brought  within  a  period  of  twenty  years. 
This  was  never  intended,  and  s.  3  now  declares  that  the  rule  <^  the  Real 
Property  Act  shall  obtain,  and  six  years  is  now  the  only  period  within  which 
anears  of  rent  can  be  recovered  by  action. 

S.  4  alters  the  period  of  limitation  of  actions  of  convenant»  or  actions 
of  debt  upon  bond,  or  actions  upon  an  award»  from  twenty  years  to  ^teen 
years. 

S.  5  deals  with  adverse  possession  against  the  Crown,  and  declares  that 
no  title  by  adverse  possession  shall  arise  against  the  Crown,  and  whether  the 
possession  has  or  has  not  exceeded  sixty  years. 

Ss.  6  and  7  make  amendments  in  regard  to  the  adjoining  landowners 
obtaining  title  to  land  in  a  cul'de-sac. 

S.  8  gives  complete  protection  to  tenants  with  regard  to  buildings  and 
fixtures  erected  during  the  tenancy,  and  enacts  that,  unless  there  is  a 
provision  to  the  contrary  in  the  lease,  all  buildings,  fences,  engines, 
machinery,  or  fixtures  shall  be  the  property  of  the  tenant,  and  shall  be 
removable  by  him  during  his  tenancy,  or  during  such  further  period  of 
possession  by  him  as  he  holds  the  premises,  but  not  afterwards.    The  tenant. 
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oiT  removing,  must  see  to  it  that  he  does  not  injure  the  land  or  the  buildings 
of  his  landlord,  and  that  he  puts  the  land  and  buildings  in  the  like  plight 
and  condition  as  the  same  were  in  before  his  improvements  were  made. 

The  Aneiant  Lights  Bedanttory  Aot»  1907  (No.  2087).— This  Act 
provides  that  after  its  commencement  no  right  to  the  access  or  use  of  light 
to  or  for  any  building  shall  be  capable  of  coming  into  existence  by  reason 
only  of  the  enjoyment  of  such  access  or  use  for  any  period  or  of  any 
presumption  of  a  lost  grant  based  upon  such  enjoyment  Accrued  rights 
are,  of  course,  not  affected. 

The  Tnuufer  of  Land  Act,  1907  (No.  2094),  adds  to  the  list  of  persons 
who  under  the  principal  Act  may  attest  instruments  and  powers  of  attorney, 
without  the  limits  of  Victoria  and  so  meets  the  convenience  and  necessities 
of  persons  who  live  in  comparatively  unsettled  districts  in  the  various  States 
of  the  Commonwealth  and  elsewhere,  and  who  at  present  have  to  travel  long 
distances  to  obtain  the  attestation  of  a  votary  public  or  Commissioner. 

By  s.  2  the  following  persons  are  added  to  those  authorised  as  aforesaid 
under  the  principal  Act : 

1.  The  Agent-General  of  Victoria  in  the  United  Kingdom ; 

2.  The  Mayor  or  other  chief  officer  of  any  city  or  municipal  cor- 

poration in  any  of  the  States  of  the  Commonwealth  of  Australia, 
New  Zealand,  or  other  British  Possessions; 

3.  The  police  magistrate,  resident  magistrate,  stipendiary  magistrate, 

or  special  magistrate,  in  any  of  the  said  States,  New  Zealand, 
or  other  British  Possession ; 

4.  The    manager  or   accountant  of  any  branch  or   any  bank  of 

issue  having  its  head  office  in  Melbourne; 

5.  The  Registrar-General  or  Recorder  of  Titles  in  any  of  the  said 

Sutes ; 

6.  Any  other  person  authorised  in  that  behalf  by  the  Govemor-in- 

Council. 
The  Friendly  Sbdetiea  Aet,  1907  (No.  2107).^— On  December  3,  1907, 
there  came  into  operation  an  Act  to  further  amend  the  Friendly  Societies 
Acts,  and  entitled,  **  The  Friendly  Societies  Act,  1907,  No.  2107."  Until  the 
passing  of  this  Act  there  were  no  statutory  provisions  in  Victoria  making 
it  compulsory  upon  Societies  canying  on  the  business  of  Friendly  Societies 
to  be  registered  under  the  Friendly  Societies  Acts,  and  thus  come  under 
Government  control  and  supervision.  By  the  Consolidated  Friendly  Societies 
Act,  1890,  which  was  a  re-enactment  of  the  Act  of  1877,  it  was  provided 
that  societies  of  not  less  than  ten  persons  might  be  registered  under  it 
to  provide  by  voluntary  subscriptions  of  or  levies  upon  the  members  thereof, 
with  or  without  the  aid  of  donations,  for  certain  specific  purposes  enumerated 
in  the  subsections  of  s.  5  of  the  Act  Under  that  provision  many  of  the 
recognised  Orders  which  had  originally  been  established  in  Victoria  by 
»  Contributed  by  G.  B.  Vasey,  Esq.,  Registrar  of  Friendly  Societies. 
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charter  from  the  parent  bodies  in  Great  Britain  were  registered,  as  vefl 
as  others  of  purely  local  origin,  but  there  still  remained  numennis  societies 
and  dubs  giving  sick  pay  and  funeral  benefits  which  had  not  availed  them- 
selves of  the  privileges  of  registration.    By  the  Act  of  1907,  however,  all 
such  bodies  are  required  to  be  registered — those  then  in  existence,  within 
three  months  from  the  passing  of  the  Act,  and  any  thereafter  established 
within  three  months  from  the  date  of  their  establishment      Neglect  to 
comply  with  this  requirement  of  registration  renders  the  officefs  of  on- 
registered  Societies  liable  to  a  penalty  of  jQs^    '^^^^  compulsory  registra- 
tion of  Societies  is  one  of  the  cardinal  features  of  die  new  kgislatioo.    A 
second  important  feature  of  the  Act  is  the  provision  (s.  5)  under  which  the 
registry  of  a  Society  is  to  be  cancelled  if  die  Society  fafls,  when  notified, 
to  adopt  a  scale  of  contributions  whidi,  in  the  opinion  of  the  Actuary  for 
Friendly  Societies,  is  adequate  to  meet  the  benefits  undertaken  to  be  given 
therefor.    Formeriy  there  was  no  effective  means  of  compdling  a  Society, 
once  registered,  to  bring  and  keep  its  scale  of  contributions  up  to  an  adequafr 
rate:    Now,  however,  it  is  provided  that,  if  it  appears  to  the  Actuary  that 
the  table  of  contributions  of  a  Society  is  not  adequate,  he  shall  notify  the 
Society  accordin^y,  and  if  he  reports  to  the  Registrar  that  any  Society  so 
notified  has  not  within  a  limited  time  adopted  an  adequate  taUe,  it  is  then 
the  Registrar's  duty  to  cancel  that  Society's  registry.    Power  is  given  (s.  6) 
to  the  central  body  of  a  Society  having  branches  to  i^^nt  auditors  to 
audit  and  inspect  the  accounts  and  securities  of  the  branches,  the  auditoR 
to  report  to  the  central  body  the  result  of  their  audit  and  inspection, 
accompanying  the  report  by  a  balance-sheet  signed  by  them  giving  a  correct 
statement  of  the  financial  position  of  the  branch  and  of  its  fiinds.    The 
conditions  set  out  in  the  principal  Act  under  which  registered  Societies 
were  to  be  unaffected  by  the  Imperial  Acts  (39  Gea  III.  c.  79,  and  57 
Gea  III.  c.  19)  against  corresponding  societies,  are  by  s.  7  of  this  new 
Act  repealed.    S.  8  enumerates  a  wider  field  of  selection  of  securities  upon 
which  the  funds  of  Societies  may  be  invested,  and  in  the  case  of  investment 
upon  first  mortgage  of  freehold  property  specific  directions  are  given  for 
the  guidance  of  trustees.     In  this  Act  United  Friendly  Societies  Dispen- 
saries for  the  first  time  receive  statutory  recognition,  and  power  is  given  to 
them  to  supply  medicines   and   medical   and   surgical   appliances   under 
limitations^  mentioned   (s.   10).     Ss.    11    and  12    introduce  amendments 
affecting  matters  of  administration  only. 
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6.  SOUTH  AUSTRALIA.^ 

{Contributed  fy  A.  Buchanan^  Esq.] 

Acts  passed— General  (including  one  reserved  from  the  preceding 
Session),  29 ;  Reserved,  i ;  Private,  Nil. 

Cmiatitittioii  (Legislative  Council  Jranchise). — Act  920  lowers  the  quali- 
fication of  voters  at  elections  of  members  of  the  Legislative  Council  in  the 
case  of  occupiers  to  an  actual  rental  of  JQl^  per  annum,  and,  in  the  case  of 
Crown  Lessees,  to  those  owning  improvements  upon  their  leases  to  the  value 
of  £so. 

Votes  are  also  conferred  upon  special  classes  of  people  who  from  the 
nature  of  their  avocations  may  not  be  rent-payers,  namely,  officiating  ministers 
of  religion,  head  teachers  presiding  in  school  premises,  post-masters  and 
post-mistresses,  railway  station-masters,  and  members  of  the  Police  Force  in 
charge  of  their  respective  offices. 

Coro&ifB. — By  Act  933  of  1907  a  Coroner  is  empowered  to  hold  inquests 
on  dead  bodies  or  fires  witiiout  a  jury  unless  he  considers  a  jury  desiiable  or 
a  jury  is  directed  by  the  Attorney-General  or  requested  by  some  person 
interested  in  the  subject  matter  or  claiming  to  give  material  evidence  or  by 
a  member  of  the  Police  Force  (s.  2).  A  Coroner  holding  an  inquest  without 
a  jury  is  to  forward  to  the  Attorney-General  a  statement  in  writing  of  his 
reasons  for  doing  so  (s.  3).  A  view  of  the  body  by  the  jury  may  be  dis- 
pensed with  unless  required  by  the  Coroner  (s.  5),  and  where  possible  and 
convenient  inquesu  are  to  be  held  at  Police-stations  or  local  or  Police- 
court  buildings  (s.  8). 

JuiM.—- Act  923  of  1907  throws  upon  litigants  in  the  Supreme  Court  die 
daily  cost  of  the  jury  in  cases  where  the  trial  is  protracted  instead  of,  as 
hitherto,  a  fixed  fee  that  practically  covered  the  cost  for  one  day  only. 

Distreai  fur  Sttit— Act  No.  934  of  1907  exempts  from  distraint  for 
rent  any  sewing-machine,  typewriting-machine  or  mangle  the  property  of  or 
under  hire  to  a  female,  provided  that  no  person  shall  be  entitled  to  have 
more  than  one  of  each  such  articles  protected  (s.  2),  and  exempts  from  seizure 
under  distress  for  rent  wearing  apparel,  tools  and  implements  of  trade  (in 
addition  to  those  under  section  2)  to  the  total  value  of  jQ\o  at  a  forced 
sale  (s.  3) ;  but  the  above  provisions  are  not  to  apply  when  the  interest  of  the 
tenant  has  expired  and  seven  days  have  elapsed  after  a  demand  in  writing 
ioi  possession  of  the  premises  (s.  4). 

Trosteet. — Act  944  of  1907  extends  the  power  given  to  Trustees  by  the 
Trustee  Act  1893  by  enabling  a  Trustee,  on  the  sale  of  trust  property,  to  take 

'  The  legislation  of  the  year  I90i»  being  that  of  the  second  Session  of  the  nineteenth 
Parliament  and  one  Act  of  the  preceding  Session  reserved  for  the  Royal  assent,  is  here 
reviewed. 
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a  mortgage  over  the  property  sold  for  part  of  the  purdiase-money  (s.  s) ;  to 
delegate  during  his  absence  from  South  Australia  for  a  term  not  exceediBg 
one  year  all  or  any  of  his  powers  and  discretions  as  a  Trustee,  he  K«nr%<i»y, 
however,  remaining  liable  for  the  acts  and  de&irits  of  his  agent  (s.  3) ;  to 
authorise  one  or  more  co-Trustees  to  operate  on  the  trust  banking  accocmt 
(s.  5).  Power  is  given  to  the  Court,  upon  being  satisfied  that  it  will  be 
advantageous  to  the  beneficiaries,  to  authorise  a  sdle  by  a  Trustee  to  himself 
unless  such  sale  be  expressly  prohibited  by  the  instrument  creating  die  trust 
(s.  7).  Every  executor  or  trustee,  at  the  request  and  cost  of  any  beneficiary, 
is  to  file  annual  accounts  in  the  Supreme  Court,  and  the  Public  Trustee,  at 
the  request  and  cost  of  not  less  than  one  half  of  the  beneficiaries,  is  to  audit 
such  accounts  (s.  8). 

TraiBo  BagilatUna:  AuU$f9oHles.^llo.  938,  the  Motor  Vehicles  Act 
of  1907,  repeals  the  Actof  i904,and  makes  other  provisions  for  the  r^ulation 
of  motor  traffic.    A  Registrar  is  to  be  appointed  (s.  5)  who  is  to  keep  a 
register  of  motor  vehicles,  distinguishing  between  motor  cycles  and  other 
motor  vehicles  (s.  6).    Owners  are  required,  imder  a  penalty  of  five  pounds, 
to  register  their  motor  vddcles  hf  furnishing  particulars  and  payment  of  fees 
as  prescribed  (s.  ^a)  and  shall  have  a  number  assigned  <8.   76).    Tlie 
Registrar  may  assign  general  identification  numbers  upon  distinctively  coloured 
plates  to  motor  manufacturers  or  dealers  for  use  on  motor  vdiicles  dnriag 
trial  before  sale  (s.  8).    Plates  bearing  the  assigned  number  in  the  prescribed 
size  and  style  must  be  displayed  so  as  to  be  easily  distinguishable  in  the  case 
of  a  motor  cycle  from  both  sides  (s.  10),  and,  in  the  case  of  any  other  vehids, 
from  the  front  and  rear ;  and  numbers  assigned  by  local  licensing  iiuthorkies 
must  be  distinctive  in  design  from  the  number  assigned  by  the  Registrar  (s.  9). 
The  Registrar  is  also  to  keep  a  register  of  licences  (s.  11)  and  grant  licences 
for  twelve  months  renewable  annually  (s.  13)  to  persons  to  drive  motor  cydes 
and  other  motor  vehides,  and  to  manu&cturers  or  dealers  spedal  drivers' 
licences  available  for  bona  fide  emfteyees  (s.   12).    Any  unlicensed  person 
driving,  ot  any  person  employing  an  .unlicensed  person  to  drive  a  motor 
vehide,  is  liable  to  a  penalty. of  jQio  (s.  15).-    Any  person  drivii^  a  motor 
vehide  must,  on  demand  by  the  Registrar  or  any  Police  Constable,  produce 
his  licence  (s.  16).    Driving  at  a  speed  which,  having  regard  to  all  the  cir- 
cumstances, is  or  might  be  dangerous  to  life  or  property,  renders  liable  to  a 
penalty  of  ;£2o  (s.  17).    Between  half  an  hour  after  sunset  and  half  an  hour 
before  sunrise  good  lights  must  be  carried  to  adequately  signal  i^roach  and 
position  (ss.  18  and  19).    Bells  or  horns  must  be  carried  (s.  20)  and  sounded 
when  necessary  to  warn  ai4>roach  or  position  (s.  21).     Driving  on  footpaths 
(s.  21)  or  backwards  for  a  greater  distance  than  necessity  or  safety  requires 
is  prohibited  (s.  23).    If  an  acddent  occurs,  or  is  likely  to  occur,  to  any 
person,  whether  on  foot  or  otherwise,  or  to  any  horse  or  carriage,  the  driver 
must  stop  and  remain  stationary  as  long  as  reasonably  necessary,  and  must, 
if  required,  give  his  name  and  address  and,  if  not  the  owner,  the  name 
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and  address  of  the  owner  of  the  motor  vehicle  (s.  24).  Drivers  must  obey 
the  reasonable  directions  of  any  police-constable  (s.  25).  The  Local  Road 
authority  consenting,  Minister  may,  for  the  purpose  of  race  meetings  or  speed- 
tests  in  particular  localities  on  fixed  days,  suspend  the  operation  of  the  Act 
and  substitute  special  conditions  (s.  23).  Convictions  for  offences  against 
the  Act  in  case  of  a  licencee  render  the  licencee  liable  to  suspension,  and,  in 
case  of  a  non-licencee,  disqualify  from  obtaining  a  licence  (s.  27).  Regulations 
may  be  made  to  regulate  speed  and  otherwise  carry  out  the  provisions  of  the 
Act  (s.  28). 

Yennin  Oeftroetion. — No.  940  of  1907  makes  provision  for  the  simul* 
taneous  destruction  of  vermin  during  the  months  of  January,  February,  and 
March  in  each  year  (s.  21)  by  requiring  owners  and  occupiers  during  those 
months,  without  specific  notice,  to  destroy  vermin  upon  their  lands  (s.  24), 
in  case  of  proceedings  for  non-compliance  the  onus  of  proof  being  thrown 
upon  the  defendant  (s.  25). 

Merohant  Shippfaig  (No.  917). — The  Marine  Board  and  Navigation  Act 
Further  Amendment  Act,  1906,  reserved  for  His  Majesty's  pleasure,  received 
the  Royal  assent  May  S,  1907.  It  adopts  the  provisions  of  57^  58  Vict. 
c  60,  s.  167,  assimilating  the  remedies  of  the  master  of  a  ship  for  wages 
and  disbursements  to  those  of  a  seaman  for  wages  (s.  6),  prohibits  the 
shipment  or  unshipment  of  goods  on  a  Sunday  (s.  7)  under  a  penalty  not 
exceeding  ;;^25o  (s.  8),  imposes  penalties  for  unseaworthiness  (s.  9),  Or  for 
arriving  or  departing  without  hatches  being  properly  secured  (s.  10),  provides 
for  control,  management,  and  maintenance  of  jetties  and  wharves  by  Local 
Government  Bodies  (s.  11),  and  for  the  proper  lighting  of  wharves  (s.  12). 

Crime:  HcMtual  Crimnals. — No.  927  of  1907  provides  that  where  a 
person  convicted  of  an  offence,  a  class  included  in  certain  categories  of 
offences  against  the  person  (i,  wounding;  2,  poisoning;  3,  sexual  offences ; 
4,  abortion),  has  been  previously  convicted  on  at  least  two  occasions  of  an 
offence  of  the  same  class,  or,  in  the  case  of  offences  against'  property, 
(5,  robbery,  extortion,  burglary,  etc.,  larceny,  embezzlement,  or  false  pretence ; 
6,  arson ;  7,  forgery ;  8,  coinage)  on  at  least  three  occasions  of  an  offence  in 
any  of  such  classes,  the  judge  may,  as  part  of  the  sentence,  declare  such 
person  an  habitual  criminal  (s.  3).  Previous  convictions  may,  in  addition 
to  other  authorised  modes,  be  proved  by  a  record  or  extract  of  a  conviction 
certified  by  the  officer  having  the  custody  of  the  records,  of  which  judicial 
notice  shall  be  taken  (s.  4).  Every  habitual  criminal,  on  the  expiration  of 
his  specific  sentence,  shall  be  detained  during  His  Majesty's  pleasure  in  a 
place  of  confinement  set  apart  for  the  purpose  (s.  5),  where  he  shall  be 
required  to  work  at  some  trade  or  avocation  and  offered  facilities  for  selling 
or  disposing  of  the  products  of  his  labour,  of  which  he  shall  receive  not 
less  than  one-half  the  net  proceeds  (s.  6).  If  the  Governor  determines  that 
an  habitual  criminal  is  sufficiently  reformed  his  release  may  be  directed, 
when,  if  he  remains  in  South  Australia,  he  must  during  a  period  of  two  years 
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report  himself  personally,  or  by  letter  once  in  every  three  montfas,  to  the 
Commissioner  of  Police  (s.  7).  If  during  the  two  years'  probation  he  ii 
proved  before  justices  to  have  Med  to  report  himself,  <^  on  being  charged 
with  an  offence  refuses  to  give  his  name,  or  gives  a  hhe  name  or  address 
or  is  convicted  of  being  an  idle  or  disorderly  person  or  a  rogue  or  vagabond, 
or  an  incorrigible  rogue,  <k  of  an  indictable  offence  or  of  any  offeooe 
punishable  on  summary  conviction  t^  imprisonment  exceeding  three  months, 
he  may,  in  addition  to  the  specific  fine  or  imprisonment  imposed,  be 
recommitted  as  an  habitual  criminal  (s.  8);  otherwise  at  the  expiration  of 
the  two  years  he  shall  cease  to  be  an  habitual  criminal  (s.  9).  Male  and 
female  habitual  criminals  shall  be  kept  apart  (s.  10).  The  use  of  alcoboBc 
liquors  by  habitual  criminals  is  prohibited  (s.  ii).  Regulations  may  be 
made  by  the  Governor  to  prescribe  the  mode  of  sale  or  disposal  of  the 
products  of  the  labour  of  habitual  criminals  and  the  disposal  of  the  net 
proceeds  thereof  and  for  discipline  and  management  (s.  12). 

Sainiaf  . — Ho.  943  of  1907  is  a  drastic  measure  aimed  at  the  sappsessioa 
of  gaming.    Police  decoys  acting  under  orders  are  not  to  be  coovicted  or 
deemed  accomplices  (s.  6).    Being  upon  any  street  or  public  (dace  for  the 
purpose  of  betting  or  wagering  renders  a  person  liable  to  a  penalty  of  ^^50 
(s.  7).    The  persons  in  control  of  any  sports  ground  attended  by  the  public 
may  call  upon  the  police  to  remove,  without  a  warrant,  any  person  reasonably 
suspected  of  doing  anything  in  contravention  of  the  Act,  and  any  person  so 
removed  renders  himself  liable  to  a  penalty  of  ^^50  or  two  months'  imprison- 
ment by  re-entry  on  the  same  day  (s.  8).    A  witness  other  than  the  defendant 
may  not  claim  privilege  on  the  ground  of  evidence  tending  to  incriminate^ 
but  on  full  disclosure  becomes  entitled  to  a  certificate  which  frees  him  from 
prosecution  (s.  9).    Knowledge  that  premises  are  used  for  unlawful  gaming 
is  to  be  imputol  to  the  owner  and  immediate  landlord  (s.  11).    Totalizator 
investments  are  not  to  be  solicited,  under  a  penalty  of  ^^25  or  two  months' 
imprisonment  (s.  12).    "  Faro,"  "  Banker,*  "  Fantan,"  "  Two-up^"  "  Hazard," 
and  kindred  games  are  declared  unlawful  (s.  13).     Printing  or  publishing 
information  regarding  illegal  lotteries,  whether  in  South  Australia  or  dse- 
where  (s.  14),  or  regarding  betting,  or  betting  on  horse-races,  is  prohibited 
(s.  22) ;  and  also  the  selling,  offering,  buying,  or  receiving  tickets,  chances, 
or  shares  in  such  lotteries  (s.  15) ;  the  forwarding  money,  or  money  parcels 
to  the  promoters  (9.  17),  or  the  eidiibition  of  placards  relating  to  such 
lotteries  (s.  16),  or  relating  to  betting  (s.  24),  and  advertising  by  tipsters 
(s.  25).    In  various  respects  the  allegations  in  informations  are  made /runa 
faa'e  evidence  and  the  burden  of  disproof  thrown  on  the  defendant  (ss.  10 
and  18).     Secondary  evidence  may  be  given  as  to  lotteries  out  of  South 
Australia  (s.  19).    Mere  tickets  are  made  evidence  of  lotteries  (s.  20).    The 
playing  of  unlawful  games  in  a  place,  or  the  use  of  a  i^ce  for  betting 
purposes,  makes  it  a  common  gaming-house  (s.  21),  notwithstanding  that 
it  be  open  to  subscribers  or  members  of  a  club  only  (s.  25).    The  owner 
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or  his  agent  (unless  ignorance  or  absence  of  reasonable  grounds  for  suspidon 
be  proved)  and  the  occupier  of  a  common  gaming-house  (s.  36),  or  of 
premises  used  as  a  means  of  access  thereto  (s.  27),  are  guilty  of  an  offence 
against  the  Act  The  owner  haying  reasonable  grounds  to  suspect  that 
the  premises  are  being  used  as  a  common  gaming-house,  or  as  a  means  of 
access,  may  evict  the  occupier  and  determine  the  tenancy  (s.  28),  but  the 
Supreme  Court  may  grant  relief  to  the  tenant  (s.  29).  Upon  affidavit  of 
reasonable  suspicion  by  a  superior  officer  of  police  a  judge  of  the  Supreme 
Court  may  declare  a  place  a  common  gaming-house  (s.  32),  which  declaration 
may  be  rescinded  by  a  judge  of  the  Supreme  Court  on  the  application  of 
the  police,  or  on  the  application  of  the  owner,  tenant,  or  occupier  upon 
notice  to  the  police  (s.  33).  Notice  of  such  declaration  is  to  be  gazetted 
(s.  34),  published  twice  in  a  newspaper  circulating  in  the  neighbourhood, 
and  served  on  the  owner  and  occupier  (s.  35),  after  which  any  person  found 
entering  on  or  leaving  such  premises  may  be  arrested  without  warrant 
and,  unless  he  proves  a  lawful  purpose,  is  guilty  of  an  offence  under  the  Act 
and  liable  to  ^50  penalty  or  three  months'  imprisonment  (s.  36).  The 
owner  of  a  house  in  contravention  of  the  Act  whilst  a  declaration  is  in  force, 
and  after  notice  thereof  has  been  served  on  him,  is  made  liable  to  a  penalty 
of  not  less  than  ;^3o  or  more  than  ;^3oo  unless  he  proves  he  has  taken 
reasonable  steps  to  prevent  such  use  (s.  38).  Whilst  such  a  declaration  is 
in  force  the  police  have  full  power  of  entry  without  warrant  and  to  break 
in  if  necessary  and  to  seize  instruments  of  gaming,  documents  relating  to 
betting,  and  money  and  securities  for  money  found  thereon  (s.  39).  Obstruct- 
ing the  police  renders  liable  to  a  penalty  of  ^£2$  (s.  40),  and  the  existence 
of  bolts,  bars,  and  contrivances  for  obstructing  the  police  or  giving  an 
alarm,  or  for  concealing  or  destroying  instruments  of  gaming,  is  made 
evidence  until  the  contrary  is  proved  that  the  premises  are  a  common 
gaming-house  and  the  persons  found  therein  were  playing  unlawful  games 
(s.  41)- 

Brothels. — ^Act  931  of  1907  renders  any  person  who  keeps,  or  assists 
in  keeping  a  Ixrothel,  or,  being  a  tenant  or  occupier  of  premises,  allows  them 
to  be  used  as  a  brothel ;  or,  being  a  lessor  or  landlord  or  the  agent  of  a  lessor 
or  landlord,  lets  premises  with  the  knowledge  that  they  are  to  be  used  as  a 
brothel,  liable,  for  a  first  offence,  to  a  fine  of  ;^20,  or  three  months'  imprison- 
ment ;  for  a  second  offence  a  fine  of  ;^4o,  or  four  months'  imprisonment ; 
and  for  a  third  or  subsequent  offence  a  fine  of  jQj^o^  and  to  enter  into  a 
recognisance  to  commit  no  offence  against  the  Act  within  twelve  months, 
or  in  default  six  months'  imprisonment ;  but  prosecutions  must  be  authorised 
by  the  police  authority  (s.  3).  Any  woman  found  in  a  brothel  and  refusing 
to  disclose  the  name  of  the  keeper,  is  to  be  herself  deemed  the  keeper 
of  a  brothel  (s.  7).  Any  contract  to  let  premises  as  a  brothel  is  null  and 
void  (s.  8)  and  the  subsequent  use  of  premises  as  a  brothel  renders  null 
and  void  the  prior  contract  to  let,  and  entitles  the  landlord  to  recover 
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possession,  and  an  innocent  landlord  may  recover  from  the  tmant  aa 
equitable  amount  by  way  of  rent  (s.  9).  Police  authorities  may  enter  bf 
day  or  night,  and  forcibly  if  necessary,  atiy  house  6ima  Jide  believed  to 
be  a  brothel  (s.  10). 

Lidnstrial  LafiaUtum :  Factories. — Act  Na  945  (the  Factories  Act,  1907) 
is  an  elaborate  measure  of  168  sections,  dirided  into  ten  part^  to  consolidite 
and  amend  the  law  relating  to  fleictories  and  the  condition  and  remuneration 
of  industrial  employment. 

Part  I.  makes  the  Act  apply  to  a  defined  metropolitan  area,  and  empowers 
the  Governor,  upon  resolution  of  both  Houses  of  Parliament,  to  extend  its 
application  wholly  or  in  part  to  other  areas  of  the  State. 

Part  II.  provides  the  administration  machinery  for  the  appotntment  of 
officers  (Div.  I.),  the  registration  of  factories  (Div.  II.),  the  registration 
of  outside  workers  {Diy.  IIL),  and  the  keeping  of  records  and  giving  of 
notices  by  the  occupiers  of  factories  (Div.  IV.). 

Part  III.  defines  the  powers  and  duties  of  Factory  Inspectors,  and 
requires  the  Chief  Inspector  to  make  an  annual  report  of  a  general  and 
comprehensive  character  for  the  purpose  of  informing  Parliament  of  the 
course  and  conditions  of  trade.  Particular  employers  or  furtories  aie  not 
to  be  referred  to  in  the  report  in  such  a  way  as  to  admit  of  ready  identifica- 
tion, but  the  report  is  to  show  the  numbers  working  in  foctories,  classified 
according  to  sex,  age,  and  average  earnings  in  wages  and  by  piece-woric, 
hours  of  labour,  proportion  of  work  done  within  factories  and  outside,  and 
such  other  particulars  as  the  Minister  may  require. 

Part  IV.  relates  to  Sanitation  in  Factories  in  respect  to  ventilation  and 
overcrowding  (Div.  I.) ;  structiual  safety,  healthiness,  latrine  accommodatiott, 
fire  exits  and  fire  prevention  and  extinction  appliances  (Div.  II.) ;  pre^ibiting 
factories  from  being  used  as  sleeping-places  (EHv.  III.) ;  interior  limewashing 
(Div.  IV.) ;  compliance  with  Board  of  Health  requirements  (Div.  V.) ;  and 
intervals  for  and  the  taking  of  meab  by  employees  (Div.  VI.). 

Part  V.  makes  special  provision  for  bakehouses  (Dir.  I.),  dust-generating 
factories  (Div.  II.),  and  wet  spinning-rooms  (Drv.  III.). 

Part  VI.  regulates  the  use  of  machinery  in  factories  as  to  safeguards  to 
be  maintained  (Div.  I.),  the  placing  and  fixing  of  grindstones  (Div.  II.), 
the  working  of  machinery  by  young  persons  and  females  (Div.  IIL),  and 
notice  of  accidents  and  reports  thereon  (Div.  IV.). 

Part  VII.  contains  restrictions  r^;arding  employees  in  factories,  as  to 
ages  and  working  hours  (Div.  I.),  working  hours  of  employers  or  employees 
in  any  factory  where  any  Chinese  person  is  employed  (Div.  II.),  medical 
certification  of  fitness  for  employment  of  persons  under  sixteen  years  of 
age  (Div.  IIL),  and  the  employment  of  boys  and  females  as  type-setters 
(Div.  IV.). 

Part  VIII.  provides  for  the  appointment  by  the  Governor  of  Wages 
Boards  for  certain  specified  callings  (Div.  L),  records  of  employees  to  be 
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kept  by  employers  (Div.  II.),  the  appointment  of  one-half  the  members 
of  a  Wages  Board  as  representatives  of  employers,  and  of  one-half  as 
representatives  of  employees  upon  the  nomination  of  the  Minister  after 
notice,  unless  one-fifth  of  the  constituency  object,  in  which  case  there  is 
to  be  an  election  (Div.  III.);  the  number  of  members  to  be  not  less 
than  four  or  more  than  ten  in  addition  to  the  chairman,  to  be  appointed 
on  their  nomination  (Div.  IV.);  the  objects  and  duties  of  Boards  as  to 
the  classification  of  employees,  determination  of  rates  of  wages  and  payment 
for  piece-work  having  regard  to  the  average  rates  paid  by  reputable  em- 
ployers and  the  maximum  of  working  hours  per  week  (Div.  V.);  or  may 
allow  the  employer  to  fix  piece-work  rates  based  on  the  earnings  of  an 
average  worker  at  the  wages  rate  fixed  by  the  Board  (Div.  VI.);  the 
licensing  of  aged,  slow,  and  infirm  workers,  to  be  employed  in  restricted 
numbers  at  lower  specified  wages  (Div.  VII.);  the  duration,  publication, 
and  application  of  determination  of  Wages  Boards  (Div.  VIII.) ;  the  sus- 
pension of  such  determination  (Div.  IX.) ;  the  powers  and  duties  of  Inspectors 
(Div.  X.);  the  prohibition  of  (i)  any  wage  less  than  four  shillings  a  week; 
(2)  the  taking  of  premiums  or  bonuses  in  respect  of  female  apprentices  or 
improvers;  and  (3)  the  giving  pecuniary  guarantees  for  the  behaviour  of 
apprentices  or  improvers  (Div.  XL). 

An  appeal  from  the  determination  of  a  Wages  Board  is  given  to  a 
Court  of  Industrial  Appeals  constituted  of  a  Judge  of  the  Supreme  Court 
(s.  125),  to  be  assisted  by  two  assessors  (s.  127).  Within  the  metropolitan 
area  the  appeal  may  be  instituted  by  a  majority  of  the  representatives  of 
employers,  or  of  employees  on  the  Board,  or  by  not  less  than  one-quarter 
of  the  employees  affected,  or  by  employers  employing  not  less  than  that 
proportion  (s.  128). 

The  Minister  may  refer  any  determination  of  a  Wages  Board  for  the 
consideration  of  the  Court  (s.  129).  Solicitors  or  agents  are  not  to  be 
heard  except  by  the  direction  of  the  Court,  or  by  consent  of  the  parties 
(s.  132) ;  trade  secrets  are  not  to  be  disclosed  (s.  133),  (Div.  XIII.). 

Part  IX.  provides  for  the  making  of  regulations  subject  to  a  veto  by 
resolution  of  either  House  of  Parliament,  and  subject  to  being  quashed 
by  the  Supreme  Court  if  invalid. 

Part  X.  prescribes  the  legal  procedure  to  try  the  title  of  members  of 
Wages  Boards,  and  validity  of  Wages  Boards'  Determinations  (Div.  I.) 
evidence  provisions  under  which  the  onus  is  largely  thrown  upon  the 
defendant  (Div.  II.)  and  as  to  summary  proceedings  and  penalties  (inter 
alia)  for  injuries  received  in  consequence  (A  neglect  of  an  occupier  of  a 
factory  (s.  154),  for  lock-outs  (s.  158),  and  for  strikes  (s.  159),  (Div.  HI.). 

Scaffolding  Inspection. — Act  No.  935  of  1907,  which  is  to  take  effect 
only  within  a  defined  metropolitan  area  (s.  2),  empowers  the  Governor  to 
appoint  persons  of  at  least  four  years'  experience  Inspector  or  Assistant 
Inspectors  (s.  4),  requires  persons  about  to  erect  scaffolding  exceeding  sixteen 
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eeC  in  height  to  give  twenty-four  houn*  written  nodoe  to  an  inspector 
(s.  5);  pfxmdes  that  icailblding  and  gear  must  complj  with  regulatioos 
(s.  6) ;  empoweit  the  Inspector,  subject  to  an  appeal  to  die  Minister,  to 
gire  such  directions  as  he  deems  neoesanrj  to  prerent  accidents  or  to  ensure 
compliance  with  the  regulations^  and  render  the  person  refiisii^  or  fiuling 
to  comply  liable  to  a  penalty  not  exceeding  ^^50  (s.  7).  Regulations  ue 
set  out  in  the  Schedule  to  the  Act,  but  may  be  resdnded,  amended,  or 
added  to  by  the  Governor  (s.  9). 

PukUe  Hsalfh :  Admltirati0n.—hcX  No.  930  (the  AdultenUion  of  Wine 
and  Brandy  Act,  1907)  provides  that  the  Governor  may  prescribe  mbax 
substances  may  be  added  before,  during,  or  after  the  making  of  wine  or 
brandy,  and  the  quantities  and  manner  of  adding  (s.  4),  and  prc^ibits  the 
manu&cture  or  sale  of  any  wine  or  brandy  to  which  any  other  than  pre- 
scribed substances  have  been  added  (s.  j). 

Bottled  liquid  shall  not  be  eiqxMed  for  sale  as  wine  unless  each  bottk 
is  distinctly  hd)elled  with  the  name  and  address  of  the  bottler  (s.  7),  and  if 
carbonated  the  word  **  carbonated "  must  appear  in  letters  as  large  and 
distinct  as  any  other  letter  on  the  label  (s.  8).  The  Government  Analyst, 
or  a  person  authorised  by  him,  may  enter  and  inspect  premises,  and  reqime 
the  sale  to  him  at  reasonaUe  prices  of  samples  for  analysis  (s.  9).  The 
certi6cate  of  die  result  of  the  analysis  shall  be  forwarded  to  the  Mjniftyr 
(s.  10)  and  is  made  frima  facu  evidence  of  the  fiicts  therein  stated  (s.  11). 
No  beverage,  unless  made  from  grapes,  shall  be  offered  for  sale  under  the 
designation  of  wine  unless  the  word  "Wine**  be  preceded  in  letters  at 
least  as  large  by  the  name  of  the  other  fruit  or  article  from  which  it  b 
made  (s.  is).  Offences  against  the  Act  render  liable  to  a  penalqr  not 
exceeding  ^^50  (s.  13). 

Vaccmaiiom  ExtmptUn. — Act  Na  919  of  1907  extended  until  December  31, 
1907,  the  time  during  which  conscientious  objections  might  be  taken  in 
respect  of  the  vaccination  of  any  chikl  bom  before  the  passing  of  the  Act 
It  was  passed  in  consequence  of  the  public  feeling  endced  by  an  attempt 
suddenly  to  enforce,  after  a  period  of  lax  administration,  the  pre-existing 
provisions  for  compulsory  vaccination. 

•aviiifs  Bank.— Act  935  of  1907  precludes  the  Trustees  from  investii^ 
the  funds  of  the  Bank  in  the  securities  of  or  guaranteed  by  any  other  States 
in  the  Commonwealth,  unless  a  higher  rate  of  interest  or  greater  advantages 
can  be  thereby  obtained  than  by  investment  in  the  securities  of  or  guaranteed 
by  South  Australia  (s.  3) ;  power  is  given  to  establish  branches  throoghoiH 
the  State  for  the  receipt  and  repayment  of  deposits  (s.  4) ;  to  establish  a 
**  Penny  Bank  "  department  (s.  8) ;  and  to  enter  into  any  arrangonents  with 
any  Savings  Bank  authority  either  within  the  British  Empire  or  elsewhere 
for  the  transfer  of  deposits  from  or  to  other  Savings  Banks  (s.  1 1). 
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7.  WESTERN   AUSTRALIA. 
This  will  appear  later  in  the  year. 

8.  PAPUA.1 

[Contributed  by  W.  F.  Craies,  Esq.] 
Ordinances  passed — 1 5  .• 

The  Ordinances  passed  for  Papua  in  1906-1907,  after  it  was  taken  over 
as  a  territory  of  the  Commonwealth  of  Australia,  were  published  in  1908 
as  a  Commonwealth  Parliamentary  Paper  (No.  168). 

Papuan  legislation  under  the  new  r^ime  seems  to  be  tentative.  Two 
of  the  Ordinances  passed  in  1907  were  repealed  by  other  later  Ordinances 
of  the  same  year.* 

nnanoe. — ^Two  Ordinances  (Nos.  9  and  10)  were  passed  to  supply  money 
to  wipe  out  deficits,  1904-1905  and  1905-1906  respectively. 

No.  8  makes  the  appropriation  for  the  Territorial  Budget  of  i907-8« 
The  financial  year  ends  on  June  30.  The  amount  is  ^40,000,  divided 
between  •*  Salaries  "  and  "  Contingencies.'' 

Poital  and  Telegraph  Serrioes.— No.  5  repeals  as  to  the  territory  the 
adopted  Queensland  Act  (55  Vict.,  No.  15)  and  adopts  the  Copnmonwealth 
Post  and  Telegraph  Act»  1901,^  with  certain  exceptions  and  modifications, 
the  chief  of  which  relates  to  money  orders  and  postal  notes,  whether  for 
Australasia  or  the  rest  of  the  British  Empire  (s.  5). 

P«Uio  Serviee. — No.  a  empowers  the  Lieutenant-Governor,  with  the 
advice  of  the  Executive  Council,  to  make  rules  and  regulations  for  the 
good  order  and  conduct  of  the  public  service  of  the  territory,  e.g,  creation, 
abolition,  and  functions  of  departments,  the  classification,  grading,  and 
salaries  and  duties  of  officers.  The  rules,  when  gazetted,  are  to  have  the 
orce  of  law. 

Jviiei. — No.  7  declares  that  issues,  whether  civil  or  criminal,  shall 
be  tried  without  a  juiy  except  when  a  person  of  European  descent*  is 
charged  with  a  crime  punishable  with  death.  It  regulates  also  the  qualifica- 
tions of  jurors,  the  making  of  jury  lists,  the  summoning  of  jurors,  the  formation, 
expenses,  separation,  and  discharge  of  the  jury.* 

'  As  to  the  position  of  this  territory  see  Journal  N.S.  1907,  p.  337. 

*  One  (No.  I  a),  relating  to  an  armed  constabulary,  was  reserved  for  the  assent  of  the 
Governor-General  in  Council,  which  was  not  given  in  1907. 

*  No.  3  (Native  Children),  repealed  by  No.  13  imfruy,  No.  4  (Sandalwood,  etc.), 
rq>ealed  by  No.  14  {mfra). 

*  Journal  N.S.  1902,  p.  355. 

*  J  A,  "  unmixed  "  European  descent  (s.  2). 

*  Where  other  provision  is  not  made  the  Queensland  rules  as  to  jury  trial  apply 
(S.14). 
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CxiadiiAl  Code. — No.  4  amends  the  Queensland  iCriminal  Code,  as 
adopted  for  the  territory.^ 

The  amendment  consists  (i)  in  making  marder,  as  defined  in  s.  302  of 
the  Code,  punishable  by  imprisonment  with  hard  labour  for  life  instead  of 
death ;  (2)  in  repealing  s.  305  of  the  Code  as  to  murder ;  (3)  in  empowering 
the  Court  to  direct  sentence  of  death  to  be  recorded  in  any  case  in  which 
the  Court  in  a  capital  case  consider  that  the  offender  should  be  reconmiended 
to  the  royal  mercy.* 

Under  the  above  Code  '^  murder  "  corresponds  to  murder  in  the  second 
degree,  as  distinguished  from  '^wilful  murder"  or  murder  in  the  fint 
degree. 

Hative  Labour.— Two  Ordinances  (Nos.  i  and  11)  deal  with  Native 
Labour. 

''The  Native  Labour  Ordinance  of  1906  "'  (No.  i  of  1907)  repeals  and 
re-enacts  with  modifications  the  Ordinance  of  1900.^ 

The  Ordinance  prohibits  the  removal  of  a  native  from  Papua  tempocuily 
or  permanently,  except  under  permit  in  the  case  of  certain  contracts  of 
service  in  fishing-boats,  or  as  a  seaman  or  personal  attendant  (ss.  8,  36). 
This  is  modified  by  Ordinance  No.  11,  which  allows  removal  by  permit 
of  the  Lieutenant-Governor  with  the  advice  of  the  Executive  CoancQ  in 
cases  not  within  the  principal  Act 

Natives  may  not  be  removed  more  than  forty  miles  from  their  homes 
except  in  settled  districts,  in  which  case  the  limit  is  a  hundred  miles  (s.  8  (2)). 

The  recruiting  of  natives  as  labourers  is  conducted  under  licence  and 
supervision,  and  contracts  of  service  for  over  three  months  must  be  in 
writing  entered  into  before  a  magistrate  (ss.  20,  23).  No  contract  may  be 
for  more  than  three  years,  and  in  the  cases  of  miners  and  carriers  the 
limit  is  eighteen  months  (s.  24).  The  Ordinance  contains  detailed  provisions 
as  to  ascertaining  the  fairness  of  a  contract  before  concluding  it,  and  as  to 
the  time  and  place  of  paying  wages,  the  return  of  the  labourer  to  his  home, 
and  reports  as  to  death  or  desertion. 

Deserting  labourers  are  liable  to  be  recaptured,  punished,  and  returned 
to  their  employers  (ss.  61-64). 

A  native  woman  may  not  be  employed  on  board  any  vessel,  nor  be  carried 
as  a  passenger  therein  unless  accompanied  by  her  ''  husband  or  other  natural 
protector  "  (ss.  10,  35). 

Hative  Children. — No.  13  (which  repeals  Na  7)  amends  the  Native 
Children  Custody  and  Reformation  Ordinance  (No.  2  of  1891).  It  extends 
that  Ordinance  to  children  only  one  of  whose  parents  is  a  native  within 

>  By  Ordinance  No.  7  of  190a. 

*  This  clause  is  in  subsUnce  the  same  as  the  Imperial  Act  (4  Geo.  IV.,  c  4S)  but 
includes  murder.    See  Archb.  Cr.  PI.  (23rd  ed.)  233. 

*  Passed  September  27,  1906.  Reserved  and  assented  to  by  the  Governor-General 
in  Council,  March  5,  1907. 

^  Journal  N.S.  1901,  p.  329. 
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the  meaning  of  the  Native  Board  Ordinance  of  1889,  and  authorises  the 
issue  of  mandates  by  a  resident  magistrate  in  the  case  (i)  of  a  child 
either  of  whose  parents  is  in  gaol  under  a  sentence  of  imprisonment  of 
twelve  months  or  more ;  (2)  of  a  child  deserted  by  either  parent  or  either 
of  whose  parents  is  dead.  The  mandate  is  not  issued  unless  the  magistrate 
is  satisfied  that  the  child  is  neglected  or  insufficiently  cared  for. 

Sandalwood  and  Bubber. — No.  14  (which  repeals  No.  8)  regulates  (i)  the 
cutting  of  sandalwood  or  its  purchase  from  the  natives,  or  (2)  the  collection 
of  tree-rubber,  or  its  purchase  from  natives,  or  the  tapping  or  cutting  of 
indigenous  rubber-producing  trees. 

For  such  cutting,  etc,  by  a  person  who  is  not  a  native^  a  licence  is 
necessary,  except  in  the  case  of  cutting  on  land  lawfully  occupied  by  him 
onder  a  local  Ordinance.  Licences  are  granted  and  renewable  at  discretion 
and  not  as  of  right,  and  by  magistrates,  or  other  authorised  persons,  for  eight 
or  twelve  months  at  a  fee  calculated  at  the  rate  of  ;^2  per  acre. 

Destruction  of  indigenous  rubber-trees,  whether  wilful  or  by  careless 
tapping,  is  made  punishable  unless  the  tree  is  on  land  in  the  lawful  occupa- 
tion of  the  person  injuring  (s.  7). 

The  Ordinance  is  supplementary  to  others  dealing  vrith  Indigenous  Timber 
(No.  7  of  1892  and  No.  2  of  1903). 

Animals. — Ordinance  No.  15  prohibits  absolutely  the  introduction  of 
rabbits,  foxes,  hares,  and  monkeys  (s.  2),  and  the  introduction  of  any  non- 
domestic  animals  without  the  consent  in  writing  of  the  Lieutenant-Governor 
,(s.  3).  He  may  also,  by  gazetted  proclamation,  prohibit  the  introduction  of 
any  animal  or  animals,  or  any  animal  or  animads  from  certain  places  whose 
introduction  would  in  his  opinion  be  injurious  to  Papua  (s.  6).  The  penalty 
for  infringing  the  Ordinance  or  proclamations  or  regulations  under  it  is  by 
fine  not  exceeding  ;^5oo,  or,  in  the  alternative,  imprisonment  not  exceeding 
six  months. 

9.  FIJL 

[Contributed  by  W.  F.  Craies,  Esq.] 

Ordinances  passed — 15. 

Interpretation.— No.  3  adds  to  the  Interpreution  Ordinance  (No.  18) 
of  1906*  a  definition  of  "native"  as  every  "aboriginal  native  of  Fiji,  and 
every  aboriginal  native  of  Poljmesia  domiciled  in  that  Colony." 

Eleetioni. — No.  15  amends  the  electoral  regulations  established  in  1904, 
as  to  the  registration  of  electors  and  the  conduct  of  elections  of  certain 
members  of  the  Legislative  Council 

S.  3  debars  from  registration  as  voters  in  Suva  or  Levuka  persons  who 

*  Native  includes  persons  partly  of  Papuan  descent  (s.  i). 

*  Journal,  N.S.  1907,  p.  339. 
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ba?«  not  their  ttiual  dweUiog-pUce  in  the  town,  and  prohibits  entry  on 
district  registers  of  the  names  of  persons  whose  usaal  dwelling-place  is  ia 
Sofa  or  Lemka. 

The  time  for  sending  in  datms  is  extended  (s.  5),  and  the  title  ^^coontry 
members  "  is  substituted  for  **  planter  representatives  "  (s.  6). 

n]ia]iet.^No.  I  provides  fdr  expenditure  in  excess  of  the  appropriations 
of  1906.    No.  1 1  provides  for  tiie  financial  service  of  190ft. 

Oov«nmioit  Saviigs  Banks.— No.  4  provides  for  the  deposit  of  small 
savings  in  Government  Savings  Banks  on  the  security  of  the  colonial  revenue. 
Under  the  scheduled  rq^Utions  the  maximum  deposit  is  ^too^  and  the 
utmost  that  may  be  deposited  in  one  year  is  ;^ioo,  and  the  interest  paid 
is  s|  per  cent 

Vative  Tas. — No.  2  provides  for  the  commutation  at  the  prescribed 
provincial  rate  of  commutable  native  tax  paid  by  Fijians. 

Peasiaas. — Na  13  provides  for  the  grant  of  pensions  and  gratuities  to 
persons  who  have  been  in  the  public  service  of  the  coloi^. 

Saftoms.— No.  8  repeals  the  Customs  Duties  Ordinances  of  1898  ^  and 
1900^'  and  substitutes  a  new  customs  tariff.  The  new  tariff  contains :  (i)  a 
list  of  specific  duties,  shorter  than  in  the  repealed  Ordinances ;  (a)  a  genenl 
duty  of  13^  per  cent  ad  valorem  on  articles  not  specified  nor  exeuqHcd; 
(3)  a  list  of  exemptions,  shorter  than  under  prior  Ordinances.* 

FoUm.— No.  7  imposes  penalties  for  assaulting,  resisting,  refosing  to 
assist,  or  personating,  a  member  of  the  constabulary,*  and  gives  to  offioos 
<x  non-commissioned  officers  power  without  warrant  to  board  aiMl  seardi 
any  vessel  in  colonial  waters,  if  there  is  reasonable  ground  to  suspect  thit 
there  is  on  board  any  property  stolen  or  unlawfully  obtained  (s.  4). 

Beads. — No.  is  deals  with  the  construction  and  upkeq>  of  roads.  It 
creates  a  central  Road  Board  (not  elective)  of  five  members,  which  is  to  have 
the  care  of  all  roads,  streets,  and  thoroughfares,  proclaimed  in  public  by  the 
Governor,  and  to  make  new  roads,  etc,  and  generally  to  .im>vide  for  the 
upkeep,  etc,  of  public  roads.  Each  province  is  to  have  a  provincial  board 
(also  nominated)  to  maintain  and  repair  the  roads  of  the  province,  and 
supervise  the  construction  of  new  roads  subject  to  the  Central  Board, 
and  to  send  its  annual  estimates  of  what  should  be  spent  on  the  roads  of 
the  parish.  The  Central  Board  submits  to  the  Governor  estimates  of  die 
sums  needed  for  roads  for  the  year  for  inclusion  in  the  colonial  budget 
for  the  year.  The  Ordinance  further  provides  for  the  taking  of  land  for 
roads  and  the  execution  of  works  thereon;  and  for  aligning  the  roads  and 
preventing  encroachments  and  punishing  injury  or  nuisance  to  thorougfa£ues, 

*  Journal,  N.S.  1899,  p.  517.  '  Jounul,  N.S.  1901,  p.  531. 

*  Consular  flags  and  tnaifnia  and  Government  medals  or  decorations  are  pat  oa 
the  free  list,  and  church  vestments^  ornaments,  and  church  buOdijig  materials  are 
tak^n  <^. 

*  The  chief  Ordinance  b  of  1905,  No.  16.    Journal,  N«S.  1906,  p.  466. 
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and  for  recovering  from  persons  who  put  excessive  weight  pr  extraordinary 
traffic  on  roads  the  damage  thereby  caused  to  the  roads  (s.  37). 

Awlmali. — No.  10  makes  provision  for  preventing  contagious  diseases 
among  stock  (defined  as  horses,  cattle,  sheep,  pigs,  goats,  dogs,  and  al^ 
other  animals).  The  scheme  of  the  Act  is  to  authorise  the  Governor  to 
make  regulations  (subject  to  disallowance  by  the  Legislative  Council)  for 
preventing  or  eradicating  disease,  destroying  infected  stock,  fodder,  etc.,  for 
isolation,  disinfection,  cleansing,  and  the  like.  The  cost  of  isolation  of 
diseased  stock  Ms  on  the  owner  (s.  9). 

Lapen.— ^Ordinance  No.  14  amends  the  Lepers  Ordinance,  1899.^  ^^ 
provides  for  establishing  segregation  stations.  It  requires  notification  by 
householders  to  a  magistrate  of  the  fact  that  any  servant  in  their  houses  is, 
or  is  suspected  to  be,  a  leper,  and  punishes  persons  who  wilfully  harbour 
or  conceal  lepers.  Power  is  given  to  enter  and  search  for  suspected  lepers. 
Suspected  lepers  are  taken  to  a  segregation  station  and  a  magisterial 
inquiry  is  held  as  to  their  condition.  On  the  report  the  Governor 
may  order  the  removal  to  an  asylum  of  persons  actually  suffering  from 
leprosy. 

Further  provisions  are  made  as  to  the  maintenance  and  mode  of  residence 
of  lepers  in  asylums  and  for  management  of  their  property  (ss.  11-15). 

Satlva  Lands. — Ordinance  No.  9  amends  in  certain  details  the  Native 
Lands  Ordinance  of  r905.' 

S.  3,  which  relates  to  the  tenure,  etc.,  of  native  lands  by  Fijians  according 
to  native  customs,  is  repealed  and  re-enacted  with  modifications  (a)  requiring 
disputes  arising  for  l^al  decision  to  which  the  Ordinance  of  tenure  of  land 
among  native  Fijians  is  relevant  to  be  settled  on  evidence  as  to  native 
customs  and  usages;  (^)  allowing  native  owners  to  sell  or  lease  land  to 
native  Fijians  under  the  Ordinance. 

S.  4  is  also  repealed  and  native  lands  are  made  inalienable  otherwise 
than  by  native  custom  or  the  consent  of  the  Governor  in  Council. 

Leases  of  native  lands  are  to  be  made  only  in  a  prescribed  form  which 
under  the  1905  Ordinance  applied  only  to  leases  to  persons  not  native  Fijians. 
New  provisions  are  made  for  the  settlement  of  disputes  the  parties  to  which 
are  Fijians  as  to  the  ownership  of  native  lands.'  The  chief  changes  are 
the  substitution  of  Fijians  named  by  the  Governor  for  the  native  head-men 
as  assessors,  the  requirement  of  a  written  record  of  the  evidence,  and  the 
substitution  of  appeals  to  the  Chief  Justice  for  appeal  to  the  Governor  in 
Council. 

Penalties  are  imposed  for  bribing  chiefs  or  other  natives  with  a  view 
to  influence  decisions  (s.  5). 

Comtraets  with  Satiret. — No.  5  amends  the  Native  Dealings  Ordinance, 

*  Journal,  N.S.  vol.  ii.  p.  582.      Fiji  Revised  Ordinances  (ed.  1906),  p.  9$a 

*  Journal,  N.S.  1906,  p.  465.     Fiji  Revised  Ordinances  (ed.  1906),  p.  978. 

*  S.  4,  which  repeals  and  replaces  s.  |6  of  the  Ordinance  of  1905. 


Digitized  by 


Google 


436  REVIEW  OF  LEGISLATION,   1907. 

(No.  iii.)  of  1904^  by  prohibiting  the  r^istradon  of  an  executory  contract 
with  an  aboriginal  native  of  Fiji  if  it  appears  that  the  contract  is  not  to 
be  fully  performed  on  both  sides  within  one  year  of  the  making  of  it — 
unless  the  contract  has  been  approved  by  the  Governor  in  CoundL 

Indiam  lauBigrants. — No.  6  amends  in  certain  details  the  principal 
Ordinance  regulating  immigrants  from  India,  No.  i  of  1891.'  The  princ^ 
alterations  are  increase  of  the  penalties  for  desertion  by  an  indentured 
immigrant  (ss.  3,  4)  and  imposition  of  penalties  on  employers,  foremen,  etc, 
who  assault,  beat,  or  in  any  way  ill-use  an  indentured  immigrant  (s.  2). 
Provisions  are  also  made  authorising  the  temporary  transfer  of  an  indentured 
person  from  one  plantation  to  another  of  the  same  employer  (ss.  5,  6,  7). 


10.  THE  DOMINION   OF   NEW   ZEALAND, 

[Contributed  by  Godfrey  R.  Benson,  Esq.] 
Public  Acts,  79;  Local  Acts,  31;  Private  Acts,  14. 

Supply. — Nos.  I,  3,  7,  16,  and  20  are  Supply  Acts. 

Sew  Zealand  and  S.  African  Customs  Treaty  Batifloation  (Na  a).^ 
This  Act  gives  permanent  effect  to  the  tariff  preference  which,  under  an 
Act  of  the  previous  year,  the  Governor  had  been  authorised  to  bring  into 
force  temporarily  upon  the  conclusion  of  the  treaty  with  South  Africa. 

Aid  to  Public  Works  and  Land  SetUement  (No.  4).— This  Aa  authorises 
the  borrowing  of  ;^i,ooo,ooo,  of  which  ;^37S,ooo  is  for  railway  extensioD, 
;^aoo,ooo  for  rolling  stock,  etc,  ;^35o,ooo  for  the  development  of  back 
blocks,  ;^25,ooo  for  development  of  gold-fields,  and  ;^So,ooo  for  td^graph 
extension. 

Beierve  Fund  Secuiities  (No.  5).— This  Act  provides  for  the  paying-off 
of  certain  debentures,  guaranteed  by  the  Imperial  Parliament,  which  were 
held  by  the  New  Zealand  Government  for  the  purpose  of  hypothecation  .from 
time  to  time,  but  which  have  now  matured,  and  for  the  purchase  of  such  other 
securities  as  the  Colonial  Treasurer  may  think  fit,  to  serve  the  like  purpose. 

Trustees'  Amendment  (No.  6). — ^This  is  an  Act  enabling  the  Court  to 
rectify  the  omission  in  a  will  or  trust  deed  of  sufficient  provision  for  main- 
tenance of  beneficiaries  during  minority.  The  Act  of  1891,  which  is 
amended  by  the  Act,  reads  as  if  it  had  been  intended  to  deal  with  this 
matter  as  well  as  with  the  matter  of  advancement  in  life,  but  in  tfie  most 
important  place  the  words  "  maintenance  or  "  weye  somehow  left  out. 

Cortley  Training  Institution  Act  Amendment  (No.  8).— The  Cortley 
Training  Institution  is  a  charity  for  the  training,  for  suitable  trades  and 

*  Journal,  N.S.  1905,  p.  152. 

*  Published  as  revised  up  to  1905,  Fiji  Ordinances  (1875-1905),  p.  707. 
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occupations,  of  boys  and  girls  from  the  Industrial  Schools  near  Auckland. 
This  Act  provides  {inter  alia)  for  the  appointment  of  additional  trustees  by 
the  Governor. 

Maori  Land  Setflement  Aet  Amendment  (No.  9). 

Botoma  Town  (No.  10). — ^This  Act  abolishes  the  Town  Council  of 
Rotoma,  and  transfers  the  local  government  of  that  town  to  the  Department 
of  Tourist  and  Health  Resorts. 

Apiaries  (No.  11). — ^An  Act  for  the  suppression  of  diseases  of  bees  was 
passed  in  1906,  and  the  present  adds  to  it  a  provision  making  the  use  of 
frame-hives  compulsory  after  a  certain  time.  But  in  doing  this  Parliament 
has  repealed  the  Act  of  the  previous  year,  and  re-enacted  it,  with  very  trifling 
alterations,  besides  this  new  provision. 

Pdlioe  Offenoes  Aot  Amendment  (No.  12). — ^This  Act  again,  passed  to 
amend  in  slight  points  a  recent  Act  (of  1904),  repeals  it  and  re-acts  it  as 
amended.    The  subject  dealt  with  is  the  regulation  of  boxing  contests. 

Tohnnga  Snppretiion  (No.  13). — "Whereas  designing  persons  commonly 
known  as  tohungas  practise  on  the  superstition  or  credulity  of  the  Maori 
people  by  pretending  to  possess  supernatural  powers  in  the  treatment  and 
cure  of  disease,  the  foretelling  of  future  events,  and  otherwise,  and  thereby 
induce  the  Maoris  to  neglect  their  proper  occupations  and  gather  into 
meetings  where  their  substance  is  consumed  and  their  minds  are  unsettled, 
to  the  injury  of  themselves  and  to  the  evil  example  of  the  Maori  people 
generally,"  and  whereas  (it  may  be  added)  the  proceedings  so  described 
were  formerly  tolerated,  but  made  subject  to  regulations  to  be  made  by 
the  local  "Maori  Council,"  this  Act  makes  it  an  offence  to  practise  as  a 
tohunga.  The  consent  of  the  Native  Minister  is  required  to  any  prosecution. 
The  Govemor-in-Coundl  may  make  any  r^ulations  he  thinks  fit  **  to  enable 
the  intentions  of  this  Act  to  be  carried  out" — ^a  very  vaguely  worded 
provision. 

Foreign  Irilmnal  Evidenoe  (No.  14).— Upon  the  certificate  of  the  Consul 
or  Vice-consul  of  a  foreign  State  that  he  believes  the  evidence  of  a  person 
in  New  Zealand  to  be  required  for  the  purpose  of  any  proceedings  pending 
in  a  tribunal  of  his  State,  a  solicitor  of  the  Supreme  Court  may  tsJce  that 
person's  affidavit  or  declaration.  A  false  affidavit  or  declaration  is  punishable 
as  perjury  whether  the  foreign  proceeding,  in  view  of  which  it  was  made, 
was  actually  pending  or  not 

Tariff  (No.  15). — ^This  important  Act  has,  of  course,  been  treated  of 
elsewhere. 

Methylated  Spirit  (No.  17). — ^This  is  an  Act  for  suppressing  the  practice 
of  defrauding  the  Revenue  by  purifying  methylated  spirit,  or  the  like,  so  as 
'  to  render  it  more  or  less  fit  for  drinking. 

Land  and  Ineome  Aweiment  (No.  18). — This  Act  revises  the  rate  of 
the  ''graduated  land-tax"  which  is  paid  on  the  unimproved  capital  value 
of  land  under  the  consolidating  Act  (with  the  same  title)  of  1900.    Under 
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the  new  tcale«  which  is  gndoated  in  a  rather  complex  way,  the  tax  od  the 
smallest  properties  affected,  viz.  those  from  ^5,000  to  ^7,000  in  animpfOfed 
capital  value,  is  half  what  it  formerly  was,  being  now  one-sixteenth  of  a  penny 
in  the  pound  of  captal  value;  on  properties  of  ^15,000  the  tax  is  on- 
changed  ;  on  larger  prq^erties  it  is  made  higher,  and  on  properties  of 
j(^soo,ooo  (when  the  graduation  ceases)  the  tax  is  much  more  than  dooUe 
what  it  was  before,  namely,  s  per  cent 

Coal  mafb  let  Aaaftilasat  (Na  19). 

Land  Tu  and  Xnooma-Tu  (Na  si). 

Sals  of  Vood  and  Drufs  (Na  Iss).— The  salient  features  of  tfiis  Act, 
which  replaces  all  previous  enactments  on  the  same  sobfect,  are  that  the 
duty  of  enforcing  it  is  given  to  the  central  Government  to  the  exdnsioa  of 
local  authorities,  and  that  enormously  wide  powers  of  making  rcgnlafions  to 
secure  the  purity  and  wholesomeness  of  food  and  drugs  are  conferred  on 
the  Govemor-in-CoundL 

Caprsno  Court  Ptaetioo  and  Firoooduro  Aeta  <l»ond»siit  (Na  13).^ 
This  is  an  Act  to  validate  certain  orders,  made  by  Registrars  of  the  Supreme 
Court  acting  in  the  place  of  judges,  which  may  not  have  been  covered  by 
the  true  interpretation  of  the  Acts  under  which  the  orders  purported  to  be 
made. 

■trine  lasnraaeo  (Na  24).— This  is  a  codifying  Act 

Post  (Mko  Savings  Bank  Puds  Invootmaat  (Na  ss).— This  Act 
authorises  the  investment  of  a  certain  sum  held  by  \ht  Post  Office  in 
Government  debentures  issued  for  the  purpose  of  puUtc  works. 

Hvtt  Bailway  and  Soad  tepcovMMnt  (Na  26).— This  Act  empowers 
the  Government  to  borrow  ;^ioo,ooa 

Boaftldinf  Inspoetion  let  AaMndaant  (Na  27).— This  Act  brings 
scafiblding  less  than  sixteen  feet  high  within  the  provisions  for  inspection, 
prescribes  that  ladders  used  in  building  shall  extend  five  feet  beyond  the 
level  which  they  are  intended  to  readi,  prescribes  automatic  catches  for 
lifts  Used  in  building,  requires  joists  to  be  covered  wherever  there  would 
otherwise  be  risk  of  accident,  and  requires  rq>orts  of  all  acctdeots  in 
building. 

Indiotahio  Offmoao  Summary  Jarisdictian  Aianadrnwit  (No.  28). 

Polieo  Oibnoos  (No.  29).— The  offences  against  whidi  this  Act  is  directed 
are:  false  claims  by  tradesmen,  etc.,  to  have  some  appointment  from  the 
Governor  or  to  have  the  patronage  of  the  Governor  or  his  £unily ;  the  use 
of  documents  designed  to  have  the  falst  appearance  of  having  a  legal  effect 
in  legal  proceedings  i  the  use  of  words  or  letters  calculated  to  import  a 
&lse  claim  to  some  degree,  diploma,  or  the  like  (provided  that  a  medical 
practitioner  may  call  himself  "  doctor  "  without  having  a  doctcnr's  degree). 

Agricnltural  Implemont  Maaafisoturo,  Lnportatioii,  and  Sale  (No.  30). — 
This  Act  amends  an  Act  of  the  previous  year  which  enabled  the  Executive 
Government  to  place  an  import  duty  on  a^cultural  im^dements  which  were 
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"  dumped  "  in  New  Zealand  from  foreign  cotmtries.  The  effect  of  the  amend- 
ment is  to  place  other  parts  of  the  British  dominions,  but  not  the  United 
Kingdom,  among  the  countries  where  dumping  is  to  be  prevented. 

Agricnltiiral  labonren'  Acoommodation  (No.  31). — ^This  Act  empowers 
the  Govemor-in-Council  to  make  regulations  as  to  accommodation  provided 
by  their  direct  employers  for  agricultural  labourers  other  than  shearers. 
It  is  required  by  the  Act  itself  that  no  sleeping  apartment  so  provided 
shall  have  less  than  240  cubic  feet  of  air-space  for  each  person,  and  that 
there  must  be  separate  rooms  for  eating  and  sleeping.  Inspectors  are  to 
be  appointed  by  the  Governor  to  enforce  the  Act  Separate  sleeping 
accommodation  must  be  provided  for  Asiatics. 

Oovenment  AdvaaoM  to  8etil«rs  (Na  32). 

Taumanmui  Town  Counoil  Eleotioii  Validation  (No.  33). 

Flour  and  other  Prodnetf  Monopoly  Provention  (No.  34). — For  the 
prevention  of  monopolies  of  flour,  wheat,  or  potatoes,  this  Act  constitutes 
a  Court,  consisting  of  the  (Industrial)  Arbitration  Court  with  an  additional 
member  appointed  upon  the  recommendation  of  the  l^;ally  recognised 
Agricultural  and  Pastoral  Societies,  on  the  recommendation  of  which  Court 
the  Govemor-^n-Council  may  from  time  to  time  suspend  the  tariff  duties 
on  those  articles.  The  Court  may  make  such  recommendation  when  it 
finds,  upon  application  made  to  it  by  the  Governor,  that  the  price  of  the 
article  is  being  raised  by  any  combination  among  the  holders  of  stocks 
or  by  any  complete  or  partial  monopoly  established  by  any  one  holder, 
or  (in  the  case  of  flour)  that  the  difference  of  price  between  wheat  and 
flour  is  greater  in  New  Zealand  than  in  Australia  without  any  corresponding 
difference  in  the  cost  of  milling. 

Coal  IDnea  Aet  Amendment  (No.  a)  (No.  35).— This  Act  consists  of 
detailed  provisions  as  to  leases  and  licences  for  coal-mining  or  for  pro- 
specting, as  to  precautions  in  the  use  of  explosives,  as  to  Government 
inspection,  closing  of  dangerous  mines,  etc 

Sea  Kaheriei  (No.  37).—"  Whereas  the  present  system  of  picking  oysters 
will,  if  permitted  to  continue,  result  in  the  destruction  of  the  oyster-beds 
of  the  North  Island,''  this  Act  (inter  tUia)  empowers  the  Govemor-in-Council 
to  set  apart  any  oyster  fishery  in  the  North  Island  as  a  reserve  where  only 
the  Minister,  or  persons  authorised  by  him,  may  pick  oysters. 

Bntter  Export  (No.  37).— 'This  Act  prohibits  the  export  of  butter  con- 
taining more  than  sixteen  per  cent,  of  water. 

Defenoe  Aet  Amendment  (No.  38).— This  Act  {inter  aiia)  imposes  a 
fine  of  jQ^  in  the  case  of  an  officer  and  jQi  in  other  cases  on  any  Volunteer 
absent  without  reasonable  excuse  firom  the  annual  inspection  parade. 

Sailways  Improvements  Anthariiatiflp  (No.  39).— This  Act  authorises 
the  raising  of  ;^iSo,ooo  for  improvements. 

Statutes  Bepeal  (No.  40).— The  Sututes  repealed  by  this  Act  are  mainly 
local. 
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Hotpital  aad  Oharitabla  bstttitiMf  (No.  41). 

Influil  Ufe  PyoUetton  (Na  43). — B7  this  Act  every  person  who  takes  in 
for  more  than  a  week,  for  payment,  a  child  under  six  and  maintains  it  apart 
from  its  parents  or  guardians,  mast  hold  a  yearly  licence,  granted  at  its 
discretion  by  the  Education  Department,  and  is  made  subject  to  Goremment 
inspection.  The  Act  further  authorises  adoption  of  a  diild  without  its 
parents'  consent  in  cases  where  a  judge  or  m^^istrate  is  satisfied  of  the 
unfitness  of  the  parents. 

loeal  ladiei*  Lous  Aet  AaMidBMit  (Na  43). 

PoftQfltoiAet  ABflndauBt(No.44).— This  Act  allows  the  use,  by  persons 
authorised  by  the  Postmaster-General,  of  recording  madiines,  by  whidi  they 
can  stamp  postal  packets,  telegrams,  receipts,  etc.,  instead  of  aflbdng  adhesive 
stamps,  and  which  will  record,  for  subsequent  collection  by  the  Post  Office, 
the  amounts  so  stamped 

naheriot  OoBTentlon  Aet  AaendaMt  (No.  45). 

Foft  and  Tdegraph  ClaasMcation  (No.  46).— This  is  an  Act  reviving  the 
scale  of  salaries  for  different  positions  in  the  postal  service,  whidi  was  fixed 
by  an  Act  of  1890. 

^IduMtim  Aet  AnwidmaBt  (No.  47).— The  principal  provisions  of  this 
Act  concern  National  Scholarships  in  the  University  of  New  Zealand,  9nd 
the  special  instruction  of  children  with  defective  sight  and  hearing  and  odtes 
mental  defects. 

Tiaitri  Land  Orainafe  (No.  48). 

Beer  Ihitj  Aet  Amendment  (No.  49).— This  Act  exempts  from  duty 
'*  hop-beer "  which  contains  not  more  than  3  per  cent,  of  proof-spiriL  A 
manu&cturer  of  hop-beer  must,  however,  obtain  a  licence. 

Parliamentarj  and  Bieeative  Titles  (No.  50).— This  Act  dianges  the 
title  of  Colonial  Treasurer  to  that  of  Minister  of  Finance,  that  of  Colonial 
Secretary  to  Minister  of  Internal  Afiairs,  and  that  of  Member  of  the  House 
of  Representatives  to  Members  of  Parliament. 

Land  laws  Amendment  (No.  51).— This  Act  relates  to  Crown  land  and 
land  for  settlements.  It  forbids,  in  eadi  case,  any  future  granting  of  leases 
in  perpetuity,  and  requires  that  land  shall  be  let  on  leases  for  no  longer  than 
sixty-six  years,  but  that  the  lessee  shall  at  the  end  of  any  such  period  have 
the  right  of  renewal  for  a  further  like  period  at  a  rent  to  be  determined  in 
a  prescribed  manner,  which  guards  against  his  being  rented  upon  his  improve- 
ments. In  the  case  of  existing  leases  in  perpetuity  the  lessee  is  given  power 
to  purchase  the  fee-simple. 

Oaaterlmry  Collage  Endowment  (No.  52).— This  Act  grants  certain 
land,  set  apart  in  1876  for  educational  purposes  which  have  never  yet  been 
settled,  to  Canterbury  QoUege  for  promoting  ''the  academic  study  and 
investigation  of  chemistry  and  the  physical  sciences." 

Pnhlie  Trust  (Mice  Amendment  (No.  53).— This  Act  empowers  the 
Public  Trustee,  with  the  sanction  of  the  Court,  to  take  possession  of  and 
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administer  property  when  it  is  left  uncared  for  by  its  owner,  or  when  the 
owner  is  unknown,  or  when  it  is  unknown  whether  he  is  dead  or  alive,  and 
in  other  like  cases.  The  Public  Trustee  may  apply  the  property  for  the 
maintenance  of  the  owner's  relations,  but,  subject  to  Uiis,  holds  it  in  trust  for 
the  owner. 

Baagitatau  Bank  Bzohanga  (No.  54). 

FnUie  Servioe  Claitifloatioii  (No.  55).— This  Act  appoints  a  Board  to 
classify  the  various  positions  in  the  Civil  Service  in  eight  classes,  and  lays 
down  a  scale  of  pay  for  them.  Existing  civil  servants  are  not  to  suffer  any 
diminution  of  pay  through  the  operation  of  the  Act 

Co-operative  Dairy  Companiet  (No.  56). — ^This  Act  empowers  any 
co-operative  dairy  companies  to  require  or  accept  from  any  of  their  share- 
holders the  surrender  of  their  shares,  and  to  re-issue  such  surrendered  shares 
at  any  time. 

PaUio  Health  Act  Amendment  (No.  57). — ^This  Act  provides  for  the 
establishment  of  sanatoriums  for  consumptives.  It  provides  that  where  an 
infectious  disease  hospital  is  required  the  health  authorities  may  contract 
with  the  trustees  of  a  hospital  to  provide  for  the  need.  It  further  authorises 
either  the  local  authorities  or  the  Government  to  hold  at  any  time  a  medical 
in^>ection  of  the  children  in  any  public  school  and  to  notify  any  disease  or 
bodily  defect  to  the  parents  of  the  child  a£fected. 

Sational  Endowment  (No.  58). — ^This  Act  assigns  certain  lands  as  an 
endowment  for  education  and  for  old  age  pensions. 

Faoket  lioenoes  (No.  59).— This  is  an  Act  to  regulate  the  sale  of  drink 
on  packet  steamers. 

Stoek  Act  Amendment  (No.  60).— This  Act  abolishes  a  duty  formerly 
levied  upon  flocks  of  sheep. 

Billi  of  Biohange  Aot  Amendment  (No.  61).— This  Act  authorises  banks 
to  destroy  old  cheques,  etc.,  after  ten  years. 

Sative  Land  Settlement  (No.  62).— This  Act  provides  for  the  dbposal 
of  Maori  land  which  is  not  wanted  for  occupation  by  the  Maori  owner.  Such 
land  is  to  be  sold  or  let  on  lease  by  the  local  Maori  Land  Board  and  the 
proceeds  are  to  be  held  in  trust  for  the  owner.  The  Act  provides  also  for 
the  setting  apart  of  lands  for  the  occupation  of  Maoris  who  are  in  want  of 
land. 

PnUic  Service  Superannuation  (No.  63). — ^This  Act  creates  a  contributory 
pension  fund  for  members  of  the  Civil  Service.  Contribution  is  to  be 
obligatory  on  all  persons  engaged  in  future,  optional  for  existing  servants. 
The  Government  is  to  contribute  to  the  fund  and  guarantee  its  actuarial 
sufficiency.  Retiring  allowances  will  be  paid  in  cases  of  medical  unfitness 
as  well  as  of  old  age. 

Fire  Brigade  (No.  64).— Under  this  Act  the  Government  can  require  the 
creation  of  a  fire  brigade  in  any  district 

Oaming  or  lotteries  Aot  Amendment  (No.  65). — Among  the  many 
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piorisiODS  of  this  Act  is  one  tpabling  the  Sopcane  Comt  lo  deckie  &  I 
to  be  a  common  gimiing-boiise.  The  home  wiH  then  have  a  placard,  so 
describing  it,  affixed,  and  it  thetenpon  becomes  an  offenoe  tor  anj  penon 
(except  with  the  excuse  of  iyiotmnce)  to  enter  the  boose.  The  ovner  (if 
the  hoose  is  let)  msj  then  immediatelj  terminate  the  tenancy.  There  ace 
stringent  regnladoos  of  betting  at  cace-meetings,  and  it  is  made  an  ofienoe 
to  make  or  offer  any  bet  on  any  ground  on  wUdi  any  ^ofts  are  being 
held. 

Animal  Ptotaetisn  (No.  66).— This  Act  consoHdstes  with  anModmcnts 
the  Acts  passed  from  1880  for  die  protection  of  gune  native  to  New  Zfahndj 
or  introdnced  into  the  Dominion  by  the  statoUay  srriimarisstioa  societies. 
The  acclimatised  game  include,  besides  our  own  common  game-biidB 
antdope,  moose,  and  hares.  Besides  gune  a  nomber  of  other  birds,  and  the 
opossum  and  tuatera  lisard,  are  protected.*  Weasels  are  also  protected 
for  the  purpose  of  keeping  down  rabbits.  Besides  regolations  to  prevent 
the  extermination  of  the  birds  and  anhnab  in  qoestioo,  there  are  also 
provisions  to  prevent  die  introduction  of  undesindde  aeatuies  or  of  excessive 
quantities  of  any  bird  or  animal  in  any  one  district. 

Oov«mm«Bt  Xaihrays  Bspaftmsnl  dUsstteatian  (Na  67).— This  Act 
raises  the  scale  of  pay  fixed  in  1901.  Most  of  the  changes  made  are  siig^ 
increases  of  pay. 

Sgatiaumi  landlaas  Sattves  (No.  69). 

Pnrangi  Landlaas  Salivas  (No.  70).— These  two  Acts  grant  Crown  famds 
for  allotment  to  certain  landless  natives. 

Watar-Sapply  Act  Amwidmaat  (No.  71). 

Easervas  and  other  Lands  IMsposal  and  PahUe  Bodisa  Thnpapsiise 
(No.  72). 

nteterias  Aet  /lawdmsnt  (No.  73).— The  most  striking  provisioo  of 
this  Act  is  one  which  enacts  a  minimnm  wage  for  all  persons  empk)yed  is 
any  aqpadty  in  a  fru:tory,  viz.  5/.  a  week  in  the  first  year  of  employment, 
rising  to  j£i  a  week  in  the  sixth  and  subsequent  years.  There  'are  also 
provisions  to  prevent  women  or  boys  spending  their  intervals  for  meals 
in  the  room  where  they  or  odien  have  been  woridng.  The  H^ntHnn^  of 
fiu:tory  is  extended  to  dectric  generating  stations.  A  provision  n  made 
for  public  half-holidays  (on  the  same  day  as  the  existing  statutory  half- 
holiday  for  shops)  to  be  instituted  or  not  in  acomlance  irith  a  local  poll 
to  be  periodicidly  taken. 

Shops  and  Offioas  Act  Aaandnwrnt  (Na  74).— This  Act  {smUraiU)  allows 
a  local  poll  to  determine  on  what  day  the  sUtutoiy  closing  day  for  the  shops 
shall  be. 

Ooantles  Aot  Amendment  (No.  75). 

Maori  Land  Claims  A^jastmaat  and  laws  ^immt^m^^  (^^  j^y^ 

Appropriation  (No.  77). 

Bivoroe  and  Katrimonial  Caases  Aot  Amandmant  (Na  78).~Tfais  Act 
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repeals  a  provision  of  the  principal  Act  (of  1904)  which  made  non-compliance 
with  a  decree  for  restitution  of  conjugal  rights  ipso  f ado  equivalent  to 
iiesertion.  It  also  adds  to  the  permitted  grounds  of  divorce.  These 
were :  adultery  of  either  party,  desertion  by  either  party,  habitual  drunken- 
ness or  neglect  on  the  part  of  either  party,  and  attempts  by  either  on  the 
life  of  the  other,  and  certain  other  offences  on  the  part  of  the  husband 
There  are  now  added :  murder  of,  or  attempt  on  the  life  of,  a  child  of 
either  party,  confinement  as  a  lunatic  for  (in  the  aggregate)  ten  years, 
without  hope  of  recovery. 

Qhineae  lauBignuits  Amimilmimt  (No.  79).— By  this  Act  Chinese 
immigrants  are  required  to  pass  a  test  in  reading  English,  the  severity  of 
which  depends  on  the  Customs  authorities  and  the  magistrates. 


V.    SOUTH    AFRICA. 

I.    CAPE    COLONY. 

[Contributed  by  the  ATTORNEY-GENERAL/;r  the  Co/ony.] 

Finanoe:  Appropriation. — Acts  Nos.  i  and  2  applied  ;^26i,4i8  and 
^1,305,269  to  the  service  of  the  year  ending  June  30,  1908.  Act  No.  26 
applies  ;^4i98o,354,  in  addition  to  ;^i,ooo,ooo  provided  by  Act  No.  3, 
to  the  service  of  the  year  ending  June  30,  1909.  Act  No.  28  applies 
j^i  1,841  to  meet  unauthcmsed  expenditure  during  the  year  1906-7. 

Loans, — ^No.  27  authorises  loans  to  provide  for  the  deficiency  of  the 
years  1906-7  (;£648,i24),  and  1907-8  (980,000).  Also  a  loan  of  ;^i82,ooo 
(mainly  for  advances  for  agricultural  purposes — co-operative  societies, 
agricultural  distilleries,  purchase  of  fiistage  for  co-operative  wineries,  and 
jackal-proof  fencing. 

The  Act  authorises  payment  of  the  purchase  price  of  any  railway  taken 
over  by  Government  by  the  issue  of  consolidated  or  Colonial  Stock — if 
the  vendor  consents.  Certain  moneys  authorised  by  certain  railway  Acts 
are  re-appropriated. 

Revenue. — ^Act  No.  13  suspends  certain  contributions  to  the  Sinking 
Funds  and  provides  for  payments  into  the  public  revenue  of  unclaimed 
interest  on  the  public  debt,  unclaimed,  drawn,  or  expired  Goveriunent  Bonds 
and  Stock,  unclaimed  Post  OfiSce  Savinp  Bank  Deposits,  long  outstanding 
Treasury  drafts,  and  other  money  hitherto  appropriated  to  the  Sinking  Fund. 

Act  Na  10  augments  revenue  by  cancelling  the  free  carriage  of  sheep 
dips  and  dipping  tanks  on  Government  Railways. 

Retrenchment:  Civil  Service. — Act  No.  7  reduces  the  pay  of  all  public 
servants — ^including  Ministers  of  the  Crown  and  Members  of  Parliament 
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the  unifonn  extent  of  5  per  cent  of  salary  and  emoluments*  As 
r^;ards  the  fixed  establishments  of  the  Civil  Service  special  statatorj  authocitj 
was  necessary,  the  Courts  having  held — as  in  New  South  Wales — that 
under  the  Civil  Service  Act  salary  could  only  be  reduced  by  way  of  puni^ 
ment  for  the  breach  of  disciplinary  regulations.  The  only  paid  officials 
exempted  from  the  reduction  are  the  Governor  and  the  Judges,  and  those 
officers  who  had  been  (imported  under  special  contracts.  The  Act  operates 
for  one  year  only,  and  it  is  specially  provided  that  all  pensions  are  to  be 
calculated  as  if  no  such  reductions  had  been  made. 

Act  No.  37. — Retrenchment  necessitated  many  retirements  from  the 
service  which  were  not  authorised  by  the  Civil  Service  Act,  and  the  object 
of  Act  No.  37  is  to  empower  the  Government  to  award  pensions  to  retiriog 
officers  as  if  they  had  attained  the  full  age-limit  The  Act  further  pennits 
gratuities  instead  of  pensions  in  certain  cases.  The  retirements  provided 
for  were  voluntary,  and  resulted  in  increased  economy  and  effid^icy. 

Act  No.  36. — Retrenchment  necessitated  the  reduction  of  woricing  hoois 
of  daily  paid  men— especially  in  the  railway  department.  The  Act  autiiorises 
the  calculation  of  pensions  as  if  there  had  been  no  such  reductions. 

A  provision — ^not  connected  with  retrenchment — is  inserted  enabling 
the  Government,  on  the  transfer  of  an  officer  to  another  Colony  or  Harbour 
Board,  to  arrive  at  working  arrangements  with  regard  to  the  calculation  and 
payment  of  widows'  pensions. 

Taxation:  Succession  Duties  (Act  No.  33).— The  Act  of  1864  (Na  5) 
imposed  succession  duties  varying  from  i  per  cent  in  the  case  of  lin^ 
ancestors  or  descendants,  to  5  per  cent,  in  the  case  of  strangers  in  blood ; 
and  the  provision  of  Act  No.  4  of  1895  exempting  from  the  duty  property 
situate  in  the  United  Kingdom  or  any  "  proclaimed  "  South  African  Colony 
or  State  is  repealed. 

The  duties  imposed  by  the  new  Act  are : 

1.  In  the  case  of  lineal  ascendants  and  descendants,  3  per  cent 

2.  Brother  or  sister,  6  per  cent 

3.  Descendant  of  a  brother  or  sister,  9  per  cent 

4.  Other  relatives  or  strangers  in  blood,  15  per  cent. 

The  new  duties  do  not  apply  to  successions  a^^n^^  before  August  ai,  190S. 

Any  disposition  or  devolution  of  property  ph]rsically  situate  within  the 
Colony  is  to  be  taken  as  conferring  a  succession  upon  the  perscMi  entitled, 
although  at  the!  time  of  his  death  the  predecessor  was  domiciled  elseiHiere 
than  in  the  Colony.  The  Act  contains  special  provisions  with  regard  to 
shares,  etc.,  in  companies  carrying  on  business  in  the  Colony  (s.  6)  and 
partnership  (s.  7). 

Income  Tax. — ^Act  No.  21  reimposes  the  Income  Tax,  but  under  a 
tariff.  The  Act  of  1904  will  be  found  in  vol.  xiv.  pp.  354  ef  seq,  of  this 
Journal.  The  administrative  provisions  are  unaltered,  but  certain  new 
principles  are  adopted. 
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Under  the  rep^ed  law  incomes  under  ;^i,ooo  were  wholly  exempted 
from  Income  Tax,  and  farmers  were  assessed  like  others.  Under  the  new 
law  all  incomes  over  £$0  are  subjected  to  the  tax,  and  farmers  may  elect 
to  pay  on  the  annual  value  assessed  in  the  manner  prescribed  by  the  Act, 
instead  of  upon  their  actual  farming  incomes.  On  incomes  between  ;^5o 
and  ^100  a  uniform  tax  of  10s.  is  imposed ;  and  between  ;£  100  and  ;£ 300 
the  uniform  tax  is  ;^i.  On  incomes  exceeding  ^300  the  tax  is  as 
follows : — 

If  the  amount  of  income  taxable  exceeds  ^300  and  does  not  exceed 
^1,000  : 

(a)  For  the  first  ;^3oo  of  such  income  the  fixed  sum  is  j£i. 

{d)  For  every  £1  over  and  above  the  first  ;^3oo  of  such  income,  i^. 

If  the  amount  of  income  taxable  exceeds  ^1,000  and  does  not  exceed 

{a)  For  the  first  ^100  of  such  income  the  fixed  sum  of  jQi. 

(i)  For  every  j£i  over  and  above  the  first  ;£  100  of  such  income,  is. ; 

if  the  income  taxable  exceeds  ;^i>5oo  and  does  not  exceed 

^3,000,  for  every  jCi  of  such  income,  is. 
If  the  income  taxable  exceeds  ;^3,ooo : 
(a)  For  every  j£i  of  such  income  and  in  addition  thereto,  is. 
{d)  On  so  much  of  such  income  as  exceeds  ;^3,ooo  and  does  not 

exceed  ^10,000,  for  every  ^i,  34/. 

(c)  On  so  .much  of  such  income  as  exceeds   ;^io,ooo,    for   eveiy 

jQi.ed. 

The  Act  deals  with  Companies  specially  and  as  follows : — 

(a)  For  every  j£i  of  the  amount  of  income  taxable  and  in  addition 

thereto,  is. 
(f)  On  so  much  of  such  income  as  exceeds  ^3,000  and  does  not 

exceed  ;^io,ooo,  for  every  jQi,  ^d. 
{c)  On  so  much  of  such  income  as  exceeds  ^10,000,    for   every 
£1,  6d. 
Diamond  and  Copper  Mining  Companies  are  subjected   to  a  special 
fate  of  31.  in  the  £1. 

In  the  Act  of  1904  the  definition  of  "income"  was  found  to  be  un- 
satisfiEu:tory,  and  the  new  Act  adopts  the  following : — 
Income  shall  mean — 
(a)  The  profits  and  gains  derived  from  the  ownership  of  land,  houses, 
buildings,  and  other  immovables  within  the  Colony. 

(d)  The  profits  and  gains  derived  from  the  use  and  occupation  of 

land,  houses,  and  buildings  ¥rithin  the  Colony. 
(c)  All  profits  arisen  from  interests,  annuities,  dividends,  payable  to 

any  person  out  of  the  public  colonial  revenue. 
(^0  The  profits  or  gains  arisen  or  accrued  to  any  person  from  any 

kind  of  property  whatsoever,  situate  within  the  Colony;  and 
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the  profits  or  gains  arisen  or  accrued  to  any  person  from  any 
profession^  trade,  employment,  or  vocation,  carried  oq  within 
the  Colony. 
{e)  All  interest  of  money,  annuities  and  other  annual   profits  and 

gains  derived  from  any  source  whatsoever  within  the  Cokxiy. 
(/)  All  wages,  salaries,  and  emohmients,  of  every  public  oflloe  or 
employment  of  profit,  and  every  annuity,  pensioD,  or  stipend 
pa3rable  out  of  the  public  revenue,  or  by  any  public  body, 
person,  or  company. 
(g)  All  profits  and  gains  arisen  firom  any  other  source  whatsoeser 
within  the  Colony. 
This  exhaustive  definition  covers  every  conceivable  kind  of  income. 
It  includes  all  die  English  schedules,  with  the  addition  cf  the  drag-net 
clause  (g). 

The  effect  of  another  section  of  die  Act  is  that  under  (a)  the  tax  is 
not  imposed  on  the  annual  value  of  land  and  houses  within  mumdpaiiHes 
where  the  land  is  occupied  by  the  owner.  As  regards  the  country  distrids 
a  property  tax  is  practically  imposed,  and  the  annual  value  of  the  bod 
and  building  is  taken  to  be  6  per  cent  of  die  value  for  the  time  being 
assessed  by  the  rural  local  authority — ^the  Divisional  Council — and  diis  is 
to  be  regarded  as  the  income  derived  from  the  ownership.  Under  (i) 
formers  will  be  charged  income  tax  on  4J  per  cent  of  the  value  assessed 
as  aforesaid,  which  is  to  be  regarded  as  the  income  derived  from  die  use 
and  occupation — the  forming.  If  the  owner  farms  his  awn  land  he  will 
thus  be  charged  loj  per  cent  In  the  former  case  (ownership)  in  assessii^ 
the  annual  value  the  amount  of  any  registered  mortgage  \%  deducted  from 
the  assessed  value. 

A  former,  as  before  indicated,  may  elect  to  pay  on  his  actual  income— 
assessed  in  the  usual  way. 

When  the  income  is  under  ;^ioo,  the  Commissioner  of  Taxes  b 
empowered  to  grant  relief  on  account  of  ^'age,  infirmity,  loss,  or  other 
cause." 

Females,  whether  married  or  not,  whose  incomes  do  not  exceed  ^300 
are  exempted  from  the  tax. 

When  persons  are  married  in  community  of  property  the  income  of  the 
wife  is  to  be  returned  as  that  of  her  husband. 

Life  and  accident  annual  premiums,  up  to  ^25  only,  are  to  be  deducted 
from  incomes  under  ;£^i,ooo. 

Income  derived  from  ''  the  sale  of  goods  in  the  Colony,  whether  such 
goods  have  been  delivered  or  have  to  be  delivered  in  or  out  of  the  Cotonj,* 
vg  subjected  to  the  tax.  So  also  is  income  derived  ''from  any  service 
rendered,  or  work  or  labour  done,  in  the  carrying  on  in  this  Colony  of 
any  trade,  profession,  or  occupation,  whether  the  payment  for  such  services 
or  work  or  labour  is  made,  or  is  to  be  made,  by  a  person  resident  in 
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or  out  of  the  Colony,  and  wherever  such    payment  is    made  or  is  to 
be  made." 

Under  the  Act  of  r904  the  incomes  of  the  Governor  and  his  staff, 
military  and  naval  (Imperial)  officers,  and  officers  in  the  Imperial  service, 
were  exempted  (at  least  the  Act  was  so  construed  in  practice).  The  new 
Act  confines  the  exemption  to  official  salaries ;  and  extends  the  exemption 
to  consular  salaries. 

Income  derived  from  extra-colonial  sources  remains  exempt 
Transfer  Duties. — Act  No.  12  reimposes  the  transfer  of  land  duty  tax 
at  4  per  cent,  on  the  purchase  price  (in  1896  it  was  reduced  to  a  per  cent.). 

Customs. — No.  9  slightly  amends  the  Act  of  1906,  and  confirms  the 
Protocol  to  the  Customs  Union  Convention  of  1906,  agreed  to  at  Cape 
Town  in  May  last. 

Licences  atid  Stamp  Duties. — Act  No.  39  imposes  the  following  increased 
annual  licence  fees : — 

£  *.  <^. 

General  Dealers 500 

Importers  importing  goods  to  the  value  of  not  exceeding 

^i,aoo 10  o  o 

Not  exceeding^  5,000 20  o  o 

n  ;£^I0,000 30  O  O 

„  j^20,000 40  O   O 

II        j^30|Ooo so  o  o 

„        ^40,000 60  o  o 

II        £so,ooo 70  o  o 

Exceeding       ;£^5o,6oo loo  o  o 

Agents  for  foreign  firms  ^50,000  .        .        .        .        .  50  o  o 

and  £$  for  each  additional  firm  represented  (the  total  under  this  item 
not  to  exceed  j£$o  additional). 

Agents  domiciled  in  the  Colony  are  charged  with  half  these  rates. 

£  5.  d. 
Ostrich-feather  dealers 10  o  o 

The  following  new  annual  licence  fees  are  imposed  : 

Commercial  travellers 500 

Selling  tobacco  by  retail  except  under  a  general  dealer's 

licence 300 

Selling  except  under  a  chemist's  licence  patent  and  pro- 
prietary medicines  (in  addition  to  the  general  dealer's 

licence) 100 

Agents  for  ostrich-feather  dealers 1000 

Stmp  Dntiei. — ^The  following  neto  Stamp  Duties  are  imposed: 
Patent  and  Proprietary  Medicines.    Where  the  retail  value  at  the  port 
of  importation  or  place  of  manu&cture  within  the  Colony  of  the  contents  of 
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e«cb   immediately  cootaining  bottle»  pocket,  boZ|  etc^   exdunrc  of  the 
amount  of  the  stamp  duty  does  not  exceed — 

16 a  stan^  duty  of  o  2 

^6 „       „  ff      w      o  4 

40 99         99  tf        If        o    6 

'^00 „     „        „    „     f  6 

*0   O I,       n  »      »•      *^ 

30  O I,       w  «      »     4  6 

S®   O n       99  „      „    10   O 

Over  SOS.  a  stamp  duty  of  jQi' 
Permits  for  the  purchase  of  cartridges  : 

**  Revolver,  rook-rifle,  shot  cartridges,"  for  every  hundred,  ix. ;  '^Saloon, 
Morris  tube,**  and  the  like,  for  every  100,  6d, ;  other  cartridges,  for  not 
c^^ceeding  25,  6d. ;  and  for  every  additional  25  or  fraction  thereof,  6d. 

Upon  every  agreement  in  writing  not  otherwise  liable  to  stamp  doty 
(when  the  agreement  is  constituted  by  a  number  of  documents  the  accept- 
ance to  be  stamped),  excepting  agreements  the  matter  whereof  is  under 
^5;  for  the  hire  of  services,  of  labourers,  artificers,  mann&cturen,  or 
menial  servants ;  relating  to  the  sale  of  goods ;  between  master  and  servants 
for  wages,  is. ;  upon  solemn  declarations  made  in  connection  witii  private 
transactions,  6^ 

The  following  increased  stamf  duties  are  imposed : 
Upon  scrip  certificates,  scrip,  or  shares  issued  or  delivered  in  the 
Colony,  for  every  ^10  of  subscribed  capital  or  fraction  thereof  is. 
For  every  registered  transfer,  for  every  ;f  10  or  fraction  thereof^  6^ 
Debentures,  for  every  ;^io  or  fraction  thereof,  is. 
For  every  transfer— -debenture  not  being  payable  to  bearer — for  every 
jQio  or  fraction  thereof,  6d. 
The  following  is  the  definition  adopted  by  the  Legislature  rf  Patent  or 
proprietary  medicine : 

The  expression  means  any  medicine 
(a)  protected  in  the  Colony  by  current  Letters  Patent;  or 
{p)  prepared  or  purporting  to  be  prepared  from  some  secret  formula ;  or 

(c)  prepared  or  purporting  or  professed  to  have  been  pr^)ared  by  some 

secret  or  occult  art^  whether  or  not  the  formula  is,  or  is  professed 
to  be,  secret ;  or 

(d)  sold  under  a  name  or  trade  mark  specially  registered  in  regard 

thereto  \  or 

(e)  sold  under  any  descripHon  which,  by  use  of  the  possessive  case  or 

otherwise,  implies  or  indicates  proprietary  rights. 
Parliament  Elaetioni.— Act  No.  6  amends  the  Constitution  Ordinance, 
with  the  result  that  general  elections  will  be  greatly  expedited.    Under 
the  Constitution  Ordinance  the  Upper  House  had  to  be  elected  befoe 
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the  election  of  the  Assembly  could  be  proceeded  with.  Under  the  new 
law  the  elections  will  be  proceeded  with  almost  simultaneously,  fourteen  days 
being  the  maximum  period  permissible  between  the  issue  of  the  proclamations 
by  the  Governor  ordering  the  returning  officers  to  proceed  with  the  elections 
of  the  Houses  respectively. 

After  a  general  dissolution  the  Governor  must  proceed  with  the  election 
of  a  new  Parliament  within  thirty  days  of  the  date  of  dissolution.  Under 
the  old  law  there  was  no  such  constitutional  safeguard.  On  the  dissolution 
of  either  House  alone  the  election  of  a  new  House  must  be  proceeded  with 
within  the  same  period. 

Under  the  new  law  a  new  Parliament  could  be  elected  within  six  weeks. 
One  polling  day  is  to  be  fixed  for  the  whole  Colony.  Under  the  old  law 
Grahamstown  and  Cape  Town  had  special  polling  days. 

Adminiftration  of  Justice. — Act  No.  25  assimilates  the  practice  of  the 
Superior  Courts  with  that  of  the  Inferior  Courts  with  regard  to  the  use 
of  the  Dutch  language.  Under  the  older  law  English  was  the  language 
of  the  Courts.  In  1884  an  Act  allowed  a  litigant  to  demand  that  the 
hearing  in  an  Inferior  Court  should  be  in  Dutch.  In  the  Superior  Courts, 
however,  the  Judges  were  not  obliged  to  comply  wit^  such  a  request 
Now,  if  either  party  to  a  suit  or  prosecution  in  a  Superior  Court  so  desires, 
the  Court  must  ^'allow  the  use  of  the  Dutch  language  equally  with  the 
English  language  at  the  hearing,  and  thereupon  the  parties  and  their  counsel 
may  use  either  die  English  or  the  Dutch  language  in  the  conduct  of  the 
case.''    The  Act  does  not  apply  to  the  "pleadings." 

Defonoe. — ^Act  No.  14  enables  the  Governor  to  enrol  British  subjects 
to  constitute  a  force  of  naval  volunteers— a  division  of  the  Jloyal  Naval 
Volunteer  Reserve.  The  members  will  be  liable  to  serve  under  the 
Admiralty  throughout  the  world  on  sea  and  on  land,  and  will  be  as  com- 
[detely  subjected  to  the  Naval  Discipline  Acts  as  if  they  were  members 
of  the  Navy.  Our  Volunteer  Acts  will  only  apply  to  them  when  serving — 
with  the  special  permission  of  the  Admiralty — in  aid  of  the  civil  power 
within  the  Colony.  The  necessary  regulations  regarding  organisation, 
administration,  enrolment,  disbandment,  command,  uniforms,  discipline, 
(in  so  &r  as  it  is  not  provided  for  by  the  Naval  Discipline  Statute)  calling 
out  on  actual  service,  pay,  property  and  finance,  will  be  made  by  the 
Admiralty,  with  power  to  delegate  powers  to  our  Governor. 

A  volunteer  sentenced  to  penal  servitude  or  imprisonment  exceeding 
six  months  will  have  the  right  to  serve  his  sentence  in  one  of  our  Cape 
Colonial  gaols. 

Incidental  expenditure  is  to  be  defrayed  out  of  the  ^50,000  contri- 
bution provided  in  1898  and  1902  towards  the  Imperial  Government  annual 
naval  expenditure. 

Criminal  Law. —  Usury, — ^The  most  important  measure  of  the  Session, 
and  the  best  received  in  both  Houses,  was  undoubtedly  the  Usury  BilL 
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Under  our  Common  Law  the  Ci^il  Courts  will  relieve  against  usurioos 
interest  much  on  the  same  lines  as  the  Imperial  Courts  grant  relief  under 
the  Act  of  1900.  The  usual  rate  of  conventional  interest  is  6  per  cent. ; 
but  there  is  no  generally  fixed  rate  of  interest  beyond  which  the  borrower 
cannot  be  held  liable.  The  Courts  will  not  allow  extortion;  bat,  at  the 
same  time,  the  agreed  rate  will  not  be  lightly  set  aside.  There  has  been 
no  indictment  for  usury  in  this  Colony,  though  it  is  possible  diat  k 
would  be  held  that  usury  is  a  crime  under  the  Roman-Dutch  Law. 

Act  No.  S3  has  set  aside  all  doubt  as  to  future  transactions  and  prc^iflnts 
and  severely  penalises  usury.  In  civil  proceedings  certainty  is  attained, 
and  this  is  one  of  the  main  aims  of  the  measure.  It  relieves  the  borrower 
almost  against  his  own  desires,  and  gives  the  sensitive  debtor  relief  withoitt 
exposure  in  the  Courts  by  rendering  the  usurious  transaction  absc^uteiy 
null  and  void.  A  threat  of  civil  proceedings  wiU  be  of  no  avafl  because 
a  criminal  prosecution  would  necessarily  result 

The  Act  does  not  apply  to  ''mercantile  transactions  between  com- 
mercial men." 

It  applies,  however — and  herein  it  differs  from  the  English  Act — to  aH 
persons,  whether  they  are  money-lenders  or  not  It  covers  an  isolated 
transaction.  It  is  more,  therefore,  than  a  mere  money-lenders  Act;  and 
none  of  the  legal  questions  as  to  the  meaning  of  "  money-lender  "  that  hate 
already  troubled  the  Courts  in  England  can  arise  here. 

The  Act  defines  interest  as  including  all  charges  for  discount,  oommissioD, 
expenses,  inquiries,  fines,  foregift,  bonus,  renewals,  and  any  other  charges 
(not  being  taxable,  conveyancing  charges,  or  revenue  charges)  and  any 
valuable  consideration  for  a  loan  of  money,  whether  sudi  consideration  be 
in  cash,  in  goods,  in  kind,  or  in  any  other  form  whatsoever.  It  fixes  die 
maximum  rate  of  interest  (as  so  defined)  and  penalises  the  charging  of  a 
higher  rate,  thus  (s.  5) :  "No  person  shall,  after  the  taking  effect  of  dns 
Act,  stipulate  for,  allow  or  exact  in  any  negotiable  instrument,  or  in  any 
contract  or  agreement,  whether  oral  or  in  writing,  concerning  a  loan  of  money 
a  rate  of  interest  greater  than— 

(a)  20  per  cent,  per  annum  where  the  total  amount  of  money  lent 
by  one  person  to  another  within  any  period  of  three  months 
does  not  in  the  aggregate  exceed  £,\o  \ 
ifi)  15  per  cent  per  annum  where  the  total  amount  lent  as  aforesaid 

does  not  exceed  £,^o : 
(^)  12  per  cent  per  annum  on  any  loan  exceeding  ^^20 ;  and  every 
person  who  contravenes  the  provisions  of  this  section  shall  be  liahle^ 
upon  conviction^  to  a  fine  not  exceeding  ^100,  or,  in  default  of 
payment,  to  imprisonment  with  or  without  hard  labour  for  a  term 
not  exceeding  one  year,  or  to  both  such  fine  and  imprisonment 
In  all  written  contracts  full  particulars  must  appear,  the  Statute  enactii^ 
in  s.  3  that — 
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In  every  negotiable  instrument,  and  in  every  contract,  agreementf  or  other 
transaction  in  writing  for  the  loan  of  money  executed  or  entered  into  after  the 
taking  effect  of  this  Act,  there  shall  be  separately  and  distinctly  set  forth  upon 
the  document  the  capital  sum  actually  lent  or  advanced,  the  rate  of  interest 
promised  or  paid  in  respect  of  such  loan,  and  the  period  of  the  loan.  Where,  by 
way  of  interest,  consideration  other  than  cash  is  given  in  any  such  transaction 
as  aforesaid,  the  nature  and  value  of  such  consideration  shall  be  clearly  expressed 
on  the  document.  The  provisions  of  this  section  shall  apply  to  renewals  of  any 
loan,  but  they  shall  not  apply  to  the  instruments  commonly  known  as  covering 
bonds,  nor  to  the  legitimate  operations  of  any  registered  Friendly  Society  or  bona 
Jide  Building  Society. 

The  Court  may  reopen  transactions  and  accounts,  s.  9  providing  as 
follows : 

In  any  suit,  action,  or  other  proceeding  concerning  a  loan  of  money  made 
after  the  taking  effect  of  this  .Act,  wherein  it  is  alleged,  or  wherein  it  shall  appear, 
that  the  amount  of  interest  promised,  paid  or  claimed,  exceeds  the  rate  allowed 
by  this  Act,  the  Court  shall  reopen  the  transaction  and  take  an  account  between 
the  parties,  and  may,  notwithstanding  any  statement  or  settlement  of  account, 
or  any  contract  purporting  to  close  previous  dealings  and  create  a  new  obligation, 
reopen  any  account  already  taken  between  the  parties,  and  shall  relieve  the 
person  under  obligation  to  pay  from  payment  of  any  sum  in  excess  of  the  said 
rate  of  interest ;  and,  if  any  such  excess  has  been  paid,  or  allowed  in  account  by 
the  debtor,  may  order  the  creditor  to  repay  it  and  may  set  aside,  either  wholly 
or  in  part,  or  revise  or  alter  any  security  given  in  respect  of  the  transaction : 
provided  that  no  final  payment  or.  settlement  shall,  by  reason  of  excessive  interest 
being  charged,  be  disturbed  or  reopened  after  a  period  of  two  years  from  the  date 
of  such  final  payment  or  settlement 

The  following  sections  deal  specially  with  negotiable  instruments  : 

No  person  shall  stipulate  for,  allow,  or  exact  as  a  chaise  or  reward  for  en- 
dorsing a  promissory  note  or  other  negotiable  document,  or  for  giving  any  guarantee 
in  respect  of  such  document,  a  rate  which,  taken  together  with  the  interest  and 
other 'charges  involved  in  discounting  such  document,  will  make  up  in  all  more 
than  1 5  per  cent  per  annum  upon  the  amount  of  principal  stated  in  such  document, 
and  every  person  contravening  the  provisions  of  this  section  shall  be  liable,  upon 
conviction,  to  the  penalties  prescribed  in  s.  5  of  this  Act  (s.  6). 

The  b<ma  fide  holder  for  value,  before  maturity,  of  any  negotiable  instrument 
discounted  by  a  preceding  holder  at  a  rate  of  interest  exceeding  that  authorised 
by  this  Act,  may  nevertheless  recover  the  amount  thereof,  but  the  party  from  whom 
it  is  recovered  may  reclaim  from  such  preceding  holder  any  amount  paid  thereon 
for  interest  in  excess  of  the  amount  allowed  by  this  Act  (s.  12). 

The  partly  retrospective  operation  of  the  Act  is  provided  for  in  the 
following  sections : 

The  principal  of  any  sum  of  money  lent,  due  and  payable  before  the  date  of 
the  taking  effect  of  this  Act,  in  virtue  of  any  negotiable  instrument,  or  of  any 
contract  or  agreement  entered  into  in  respect  of  money  lent,  shall  not,  from  and 
after  the  said  date,  bear  a  rate  of  interest  greater  than  15  per  cent  per  annum  on 
loans  exceeding  £\o  and  20  per  cent  per  annum  on  loans  below  £^\o  for  a  period 
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of  one  3rear  after  the  taking  effect  of  this  Act,  after  which  date  the  interest  i 

in  a.  5  shall  apply,  and  any  person  contrarening  this  section  shall  be  liable,  npofi 

conviction,  to  the  penalties  prescribed  in  s.  5  of  this  Act  (s.  13). 

In  the  case  of  any  such  negotiable  instrument  made  before  the  taking  effect 
of  this  Act  and  maturing  after  the  said  date  and,  in  the  case  of  any  such  coDtract 
or  agreement  made  before  the  taking  effect  of  this  Act  and  to  be  performed  afler 
the  said  date,  the  foregoing  provisions  of  this  Act,  including  those  as  to  the  rale 
of  interest  in  the  preceding  section  contained,  shall  apply  only  from  the  date  of 
the  maturity  or  performance  as  the  case  may  be  (s.  14). 

The  prindple  of  the  Act  is  applied  to  interest  on  accounts  for  goods 
sold  on  credit : 

The  provisions  of  this  Act  shall  apply  to  every  negotiate  instromecit  and  every 
contract,  agreement,  or  other  transaction,  whether  oral  or  written,  in  which  interest 
is  stipulated  for,  allowed  or  exacted,  upon  the  purchase  price  of  goods  sold,  or 
the  purchase  price  in  any  contract  of  sale  or  the  balance  thereof^  which  may  at 
any  time  be  outstanding  (s.  15). 

And  the  following  transactions  are  not  cvcrlookedi — 

If  any  person  purchases  goods  or  stock  at  a  certain  price,  on  the  conditioii 
that  the  seller  is  entitled  at  some  future  time  to  re-purchase  such  goods  or  stock 
at  a  higher  price,  the  transaction  shall  be  regarded  as  a  loan  of  the  amount  of 
the  lower  price,  and  the  excess  of  the  higher  price  over  the  lower  shall  be  treated 
as  interest  on  the  lower  price,  and  shall  be  subject  to  the  provisions  of  this 
Act  (s.  16). 

The  Court  may  relieve  at  the  instance  of  the  debtCMr,  and  sunilar  relief 
will  be  granted  in  insolvency  proceedings : — 

Any  Court  in  which  proceedings  might  be  taken  for  the  recovery  of  mon^ 
lent,  shall  have  and  may,  at  the  instance  of  the  borrower  or  surety,  or  other  person 
liable,  exercise  the  like  powers  as  may  be  exercised  under  the  last  preceding 
section  hereof,  and  the  Court  shall  have  po^er,  notwithstanding  any  provisioa  or 
agreement  to  the  contrary,  to  entertain  any  appUcation  under  thk  Act  by  the 
borrower  or  surety  or  other  person  liable,  notwithstanding  that  the  time  for  re- 
payment of  the  loan,  or  any  instalment  thereof,  may  not  have  arrived  (s.  10). 

On  any  application  relating  to  the  admission  or  amount  of  a  proof  of  debt 
in  any  insolvency  proceedings,  the  Master  of  the  Supreme  Court  or  the  Resident 
Magistrate  may  exercise  the  like  powers  as  may  be  exercised  under  s.  9  of  this 
Act  when  proceedings  are  taken  for  the  recovery  of  money  (s.  11). 

The  following  protective  enactment  is  included  : — 

If  any  person  by  any  false,  misleading,  or  deceptive  statement,  representation  or 
promise,  or  by  any  dishonest  concealment  of  material  facts,  induces  or  attempts 
to  induce  any  person  to  borrow  money  or  to  agree  to  the  terms  on  which  mon^ 
is  borrowed  or  is  to  be  borrowed,  be  shall  be  liable,  upon  conviction,  to  the 
penalties  prescribed  in  s.  5  hereof  (s,  7). 

And  the  following  saving  clause  : — 
Nothing  in  this  Act  shall  operate  to  increase  the  rate  of  interest  that  may 
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be  recovered  in  any  case  where  by  law  the  rate  is  fixed  at  less  than  the  rate 
allowed  by  this  Act,  or  to  derogate  from  any  power  or  jurisdiction  which  any  Court 
of  Law  may  at  present  possess,  or  to  prevent  such  Court  from  reducing  the  rate  of 
interest  claimed  in  any  suit  before  it,  even  when  such  rate  is  12  per  cent,  per 
annum  or  less  than  12  per  cent  per  annum  if  the  Court  is  satisfied  that  under  the 
circumstances  such  rate  is  unreasonable  (s.  17), 

The  Act  does  not  apply  to  the  statutory  interest  under  the  Pawnbrokers 
Acts  or  to  bottomry  and  respondentia  bonds. 

Bogni  Loans  Companiei.— Another  evil  combated  by  the  Legislature  is 
the  formation  of  bogus  loan  companies  and  so-called  building  societies  and 
companies  issuing  loan  bonds  in  consideration  of  the  payment  of  premiums. 
Act  No.  30  requires  a  substantial  deposit  with  the  Treasury,  and  the  Act 
applies  wherever  the  company  may  be  domiciled ;  and  it  suffices  that  any 
bond  is  issued  to  any  person  in  this  Colony,  or  that  any  attempt  is  made  to 
secure  business  here.  "  Companies  "  domiciled  here  must  deposit  ;^S,ooo — if 
domiciled  abroad  a  deposit  of  ^10,000  is  required. 

Local  Goveniment — Act  No.  32  empowers  Municipalities  to  contribute 
towards  hospital  and  charitable — undenominational — institutions  beneficial 
to  the  inhabitants;  also  to  libraries,  museums,  and  art  galleries. 

Harbonn  (Act  No.  38).— The  control  of  the  harbours  of  Port  Elizabeth, 
East  London,  and  Table  Bay  is  transferred — ^with  all  property  and  powers— to 
the  Government.  At  the  date  of  the  Act  the  respective  Harbour  Boards 
were  the  governing  bodies.  They  consisted — each—of  three  members 
nominated  by  the  Government,  the  Mayor  of  the  Municipality,  a  nominee  of 
the  Chamber  of  Commerce,  and  two  members  elected  by  importers  (who 
voted  according  to  the  value  of  their  respective  importations  calculated  on  the 
amount  paid  in  wharfage  dues). 

Under  the  new  Law  Government  will  be  assisted  by  an  advisory  Board 
elected  for  each  harbour.  Each  Board  will  consist  of  one  member  nominated 
by  the  Municipality,  one  by  the  Chamber  of  Commerce,  two  by  Government, 
and  two  will  be  elected  by  importers  each  of  whom  will  have  votes  according 
to  the  value  of  his  importations. 

The  ox-wagon  has  proved  a  disastrous  competitor  in  some  of  the  rural 
districts  possessing  developing  lines  of  railways.  The  Act  empowers  a 
differentiation  between  wharfage  dues  on  goods  conveyed  to  ultimate 
destination  by  rail  and  those  conveyed  by  ox-wagon,  the  object  being  to 
induce  importers  to  abandon  the  ox-wagon  in  favour  of  the  Government 
Railways. 

Oama. — Act  No.  11  amends  in  some,  and  renders  clearer  in  other 
respects  our  Game  Laws.  It  defines  "  royal  game  "  as  meaning  elephant^ 
rhinoceros,  hippopotamus^  giraffe  or  kameelpaard,  bt^alo^  eland^  koodo^ 
hartibeest^  bonttkop^  blesbok^  gemsbok^  riet^bok^  klipspringer,  tebra^  ^^^SS^% 
BurcheU  zebra^  gnu,  and  wildebeest. 

In  addition  to  the  Governor's  special  permit  required  under  the  old  Law, 
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a  Royal  Game  Licence  is  now  rendered  necessary  to  entitle  one  to  sboot 
royal  game — under  the  old  Law  only  those  animals  whose  names  are  above 
printed  in  italics  were  included  in  the  definition  of  royal  game.  The  Royal 
Game  Licence  fee  is  ^^3,  but  for  persons  domiciled  outside  the  Colony  the 
fee  is  ^25 ;  unless  they  own  land  here,  in  which  case  a  fee  of  ^3  entitles 
them  to  a  licence  to  shoot  on  their  own  land  only. 

A  landowner  domiciled  in  the  Colony  need  not  take  out  a  licence  for 
shooting  on  his  own  land  by  himself  and  children. 

The  hunting  of  cow  elephants  and  hippopotami  is  prohibited ;  and  no 
elephant,  male  <^  female,  whose  tusks  each  weigh  less  than  11  lb.  mMf 
be  hunted. 

An  export  duty  of  20  per  cent  ad  valorem  is  imposed  on  the  horns  and 
skins  of  royal  game  and  elephants'  tusks ;  and  no  tusk  weighing  less  dian 
II  lb.  may  be  exported. 

All  game  (whether  royal  or  not)  is  to  be  captured  by  shooting  onfy,  unless 
the  Governor  specially  authorises  hunting  in  another  spedfied  inanner. 
Landowners,  however,  in  the  necessary  protection  of  their  crops,  may  in  any 
manner  destroy  animals  damaging  their  property. 

On  the  recommendation  by  the  local  authority,  the  Governor  may 
prohibit  hunting  of  any  kind  of  game  at  night 

The  local  authority  may  prohibit  the  sale  of  game  in  its  area,  except  fay 
landowners  and  fanners. 

An  annual  tax  of  jQs  is  imposed  on  greyhounds. 

Agriculture— Awimali'  Diseases. — Act  No.  31  empowers  Government  to 
proclaim  areas  in  which  tick-infested  cattle  must  be  kept  off  public  roads  tiU 
the  animals  are  cleansed. 

Act  No.  17  is  intended  to  protect  the  importation  and  spread  of  East 
Coast  Fever  by  empowering  Government  to  erect  fencing  on  private  lands, 
and  to  proclaim  cordons  in  which  the  animals  named  in  the  ProcIamatioD 
may  not  remain  or  be  introduced.    The  Governor  may  also  close  public  roads. 

Act  No.  4  is  aimed  at  protecting  bees  against  injurious  birds  and 
insects,  and  empowers  the  Governor  to  prohibit  the  importation  of  such  birds 
and  insects  as  he  may  by  Proclamation  specify. 

Act  No.  34  prohibits  the  export  of  Angora  goats. 

Act  No.  20.  This  relieves  local  authorities  from  certain  disabilities  with 
regard  to  the  cutting  down  of  trees,  the  planting  of  which  was  assisted  by 
Government  Grant. 

Act  No.  22.  This  Act  empowers  the  Governor,  by  Proclamation,  to 
prohibit  the  sale  and  the  export  of  bulbs  or  roots  of  fiowo^  and  plants 
which  are  becoming  scarce  in  the  Colony. 

Wine — ^Beer. — Act  No.  19  amends  the  Act  of  1905  (No.  42)  which 
regulated  the  manufacture  and  sale  of  wines,  brandy,  and  whisky  with  the 
object  Of  ensuring  the  placing  on  die  market  of  a  pure  anicle.  The  main 
provisions  of  the  amended  Act  will  be  found  on  pp.  477  et  stq.  of  Na  16 
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of  this  Journal  The  restrictions  with  regard  to  the  ingredients  of  wine 
are  rendered  more  severe. 

After  January  i,  1909,  whisky  may  not  be  sold — whether  imported  or 
manufactured  here — as  "  malt  whisky  "  unless  it  is  derived  so&fy  from  malt 
by  pot-still  distillation.  The  Act  of  1905  did  not  deal  with  beer.  Under 
the  new  Act  no  beverage  may  be  sold  as  *'beer"  unless  it  consists  of  the 
alcoholic  liquid  i^tained  by  fermentation  cf  a  mash  of  malt,  with  or  without 
cerealsy  flavoured  with  hops.  The  prohibition  applies  equally  to  imported 
beers,  but  already  imported  beer  will  be  exempted  up  to  March  31,  1909, 
and  Colonial  beers  up  to  December  31,  1909 ;  but  in  brewing  here  after  the 
date  of  the  Act  not  more  than  25  per  cent,  of  sugar  may  be  added  to 
the  mash. 

The  Act  also  controls  the  manu^Eicture,  sale,  and  impcMrtation  of  vinegar. 

Vnivenity  Segreea.— Act  No.  5  empowers  the  Cape  University  to  grant 
degrees  in  Divinity. 

Dutch  HedieiiiM  (Act  No.  35). — ^A  number  of  drugs  are  sold  in  the 
Colony  under  the  name  of  Dutch  Medicines.  No  apothecary's  licence  is 
required  for  their  sale,  and  many  are  poisons.  Others  consist  almost  wholly 
of  alcohol  or  other  volatile  spirits  flavoured.  The  Act  prohibits  the  sale  of 
these  latter  by  ordinary  shop-keepers  except  for  bona  fide  medicinal  purposes. 
The  object  of  the  Legislature  is  not  revenue  under  the  Licensing  Acts,  but 
the  prevention  of  these  dangerous  drugs  being  so  easily  and  universally 
available. 

Bailwayi, — ^Act  No.  15  provides  for  the  completion  of  the  line  of  railway 
connecting  Hamilton  with  Beaconsfield  under  an  agreement  entered  into 
between  the  Cape,  Natal,  Transvaal  and  Orange  River  Colony  Governments, 
and  regulates  the  rates  for  over-sea.  traffic  from  the  ports  of  the  contracting 
parties. 

Conceiitratlon  Camps  (Act  No.  t6).— In  1900  an  Act  was  passed  em- 
powering the  Government  to  expropriate  ground  in  which  men  who  fell  in 
the  late  war  were  buried — ^independently  of  the  side  on  which  they  fought 

The  new  Act  applies  this  Act  to  land  in  which  were  buried  the  inmates  of 
burgher  concentration  or  refugee  camps. 

Bduoation. — No.  45  is  confined  to  financial  matters  and  relieves  the 
Government  from  certain  financial  liabilities. 

Vative  Locations.— Act  No.  44  prohibits  the  establishment  of  location  by 
private  persons  on  their  property  without  the  consent  of  Government  The 
object  of  the  Act  is  mainly  a  public  health  t  one,  and  to  ensure  a  proper 
•supply  and  distribution  of  water. 

Trok-pathi. — Act  No.  43  provides  for  the  ascertainment,  protection,  and 
control  of  trek-paths,  resting-places,  watering  rights,  and  other  servitudes  in 
favour  of  the  public  over  private  property,  and  whether  constituted  by  long 
usage  or  agreement  The  rural  local  authority  is  vested  with  the  administration 
of  the  Act 
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Crown  Lftnclf. — Act  No.  42  more  or  less  technically  amends  the  law 
relating  to  the  grant  and  disposal  of  and  prospecting  for  water  od  Crown 
lands. 

Light  Wines. — Act  No.  40  empowers  the  Licensing  Cburts  to  grant 
licences  for  the  sale  for  consumption  on  the  premises  of  colonial-made 
wines,  the  alcoholic  strength  of  which  must  not  exceed  14  per  cent,  bjr 
volume. 

The  Bill  introduced  into  the  Lower  House  provided  for  the  issue  of 
such  licences  independently  of  local  option.  The  Bill  met  with  coosideraUe 
opposition  and  eventually  was  passed  on  an  amendment  being  accepted  that 
local  option  should  apply  at  the  expiration  of  the  first  year  and  to  the  re- 
newals of  lapsed  licences.  In  the  Upper  House  the  Bill  was  opposed  with 
greater  determination,  and  the  Bill  was  passed  after  the  licences  were  sub- 
jected to  the  general  local  option  provisions  of  the  Liquor  Licensing  Laws. 
The  result  is  that  a  licence  cannot  be  granted  unless  the  application  is 
supported  by  a  memorandum  signed  by  a  majority  of  the  rate-payers  in  the 
district 

The  object  of  the  Government  was  to  encourage  the  drinking  of  light 
wines  in  preference  to  the  stronger  liquors  and  spirits,  and  to  afford  the  same 
facilities  for  the  sale  of  the  country  wines  as  exist  on  the  Continent. 

Looal  and  Fxivate  Aoti.— Act  No.  8  provides  for  the  disposal  of  certain 
native  reserves  in  Bechuanaland  and  the  resumption  of  a  portioB  of  a 
railway  grant 

Act  No.  18  confers  additional  powers  on  the  Municipal  Coancil  of 
Kimberley  with  r^ard  to  regulating  objectionable  buildings,  contributions  to 
hospitals,  and  pensioning  municipal  officers. 

Act  No.  24  provides  for  the  division  of  Cape  Town  into  wards  for 
election  purposes,  the  increase  of  the  number  of  councillors,  and  certain 
other  matters. 

Act  No.  2^  confirms  the  sale  of  certain  Crown  lands  in  the  division  of 
Carnarvon. 

Act  No.  41  deals  with  the  allotment  of  certain  agricultural  lands  in 
Tembuland. 


2.  NATAL. 
[Contributed  by  the  Attorney-General.] 

Insnraiioe  (No.  i). — No  clause  in  a  policy  of  Life  Insurance  in  Natal 
in  restraint  of  military  service  shall  be  a  defence  to  a  claim  under  that 
policy  if  the  person  insured  is  called  out  upon  active  service  in  the  Colony. 

Indian  Immignmii  (No.  2). — ^The  Act  provides  for  the  registration  by 
both  parties  to  a  marriage  under  Indian  rites,  eitiier  before  the  Magistrate 
or  the  Protector  of  Indian  Immigrants.    Should  the  woman  be  under  the 
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mge  of  eighteen  years  the  duty  of  registration  falls  upon  her  parents.  Further, 
if  the  parents  have  promised  an  Indian  girl  in  marriage,  and  have  received 
presents  from  the  intended  husband,  they  are  liable  to  action  if  they  foil 
in  any  way  directly  or  indirectly  to  carry  out  their  engagement.  Indians 
living  in  Uie  Colony,  and  having  been  married  before  the  Act  came  into 
force,  are  allowed  to  take  advantage  of  this  Act.  Registration  under  this 
Act  legalises  a  marriage  which  would  not  otherwise  be  recognised  by  law. 

No.  3  permits  the  Crown  to  take  action  in  cases  of  the  harbouring  or 
employment  of  Indian  immigrants  who  have  deserted  from  their  employer, 
and  makes  provision  for  payment  of  costs. 

Feneing  (No.  6).— This  Act  is  to  be  read  with  the  Fencing  Law 
Na  30  of  1887,  and  was  passed  for  the  purpose  of  preventing  the  spread 
and  contagion  of  the  cattle  disease  known  as  East  Coast  Fever.  It  empowers 
Government  to  fence  any  land  that  they  may  think  necessary  to  be  fenced, 
and  the  cost  of  such  fence  shall  be  a  first  charge  upon  that  land.  On  the 
Minister  of  Agriculture  notifying  the  Registrar  of  Deeds  of  the  fact  thafe 
any  land  has  been  fenced  by  the  Government,  he  must  register  the  fact, 
and  the  charge  thus  created  will  take  preference  of  any  other  mortgage 
which  may  then  be  in  existence.  Yearly  repayments  of  the  costs  are 
arranged  on  the  plan  of  instalments.  An  owner  can,  if  he  so  wishes, 
contribute  material  or  labour  or  transport  towards  the  erection  of  such  fence, 
which  must  be  set  off  the  cost  of  the  fencing.  The  Minister  of  Agriculture 
is  also  empowered  to  fence  any  road,  public  or  private,  or  any  boundary  of 
the  Colony.  Repairs  to  the  fences  when  once  made  are  to  be  borne  by 
the  owner  of  the  land  upon  which  the  fence  has  been  erected. 

Bast  Coast  Fever  (No.  8).~This  Act  amends  Act  No.  3s,  1903,  and 
authorises  the  Minister  of  Agriculture  to  take  any  cattle  from  an  area 
infected  with  East  Coast  Fever  and  dispose  of  them  for  immediate  slaughter, 
but  the  owner  of  the  cattle  is  given  the  right  to  dispose  of  such  catde 
proposed  to  be  taken  under  the  Act  if  he  does  so  within  seven  days  of 
receiving  notice  of  the  Government's  intention.  The  Act  also  sets  forth 
a  schedule  of  the  rates  to  be  paid  by  the  Government  for  cattle  taken 
under  the  powers  conferred  by  the  Act. 

Vatal  Law  Sooiaty  (No.  10).— This  Act  incorporates  the  Natal  Law 
Society  and  recognises  it  as  a  legal  body.  It  defines  the  constitution  and 
objects  of  the  Society,  and  also  confers  rights  of  supervision  over  the  legal 
profession  in  Natal,  and  lays  down  rules  for  the  guidance  of  advocates  and 
attorneys.  The  Society  has  power  under  the  Act  to  make' application  to  have 
practising  advocates  and  attorneys  struck  off  the  rolb  by  an  Order  of  Court 
for  unprofessional  or  unlawful  practice,  and  has  power  to  make  r^ulations 
and  by-laws  for  carrying  out  the  powers  thus  given  to  them.  It  also 
exempts  members  of  the  council  from  liability  to  any  action  or  proceeding 
for  libel,  defamation,  and  slander  in  the  tofta  fidt  execution  of  their 
duties  as  members  of  the  council. 
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DMkn  ia  Old  Malils.— Na  11  defines  the  teno  ''oM  mecah,' 
provides  that  from  the  taking  effect  of  the  Act,  all  dealers  in  old 
shall  be  compdled  to  take  out  a  licence.  It  also  provides  that  any  old 
metal  bought  bj  a  manqfactiuef  shall  be  registered  in  a  registn  to  be  kept 
on  the  premises,  and  that  the  metal  so  bought  by  a  dealer  shaU  not  be 
smelted  down  or  otherwise  diqxMed  of  within  a  period  of  seven  days  of 
the  date  of  parchase.  No  dealer  is  allowed  to  purchase  from  a  person  under 
the  age  of  eighteen  years.  The  Act  also  sets  forth  a  sdiedule  of  the 
minimum  weights  that  may  be  purchased  by  a  dealer  in  old  metaL 

SbmUbt  by  Toilhs  (Na  13).— No  person  under  the  age  of  sizteea 
years  may  smoke  tobacco  in  any  form«  European  pdice  oflkers  have  the 
right  to  take  any  tobacco,  pipes,  cigars,  cigarettes,  etc^  found  in  the  possession 
of  any  such  person  and  confiscate  same.  This  power  ts  also  given  to 
teachers  in  schools.  No  person  shall  be  allowed  to  siq>ply,  sdl  or  give  any 
tobacco,  et&,  to  a  person  under  the  age  of  sixteen  years  without  a  written 
order  by  the  parent,  guardian  or  employer  of  such  person. 

TilMrei]Mis.-»Na  14  amends  Act  Na  37,  1899,  by  providli^  that 
catde  imported  into  Natal  by  sea  must  be  accompanied  by  certttcales 
given  by  qualified  veterinary  officers  approved  of  by  the  Minister  of 
Agricultuie.  Cattle  imported  by  land  are  required  to  be  placed  in  quarantine 
and  tested  for  tuberculosis,  and  shall  not  be  rdeased  from  qoarantme 
until  receiving  a  certificate  from  a  Government  Veterinary  Office.  In  tibe 
event  of  any  such  animal  being  affected  with  tuberculosis  it  shall  not  be 
removed  alive  from  the  quarantine  station,  but  shall  be  destroyed  there, 
provided  that  in  the  case  of  animals  imported  by  sea,  the  owners  may  resfaip 
the  same. 

No.  15.  To  amend  the  Lungsickness  Prevention  Act,  1894.  Defines 
the  words  "  owner  "  and  *' lungsickness.^  Inspectors  may  be  appointed  hf 
the  Minister.  It  repeals  s.  8  of  the  principal  Act,  and  makes  a  provision 
for  the  issue  of  a  licence  to  keep  an  infected  herd,  and  creates  a  penalty  for 
removing  them.  It  alters  the  law  as  to  giving  notice  of  an  outbreak  of 
lungsickness,  and  alters  the  schedule  of  compensation  which  is  to  be 
paid  for  animals. 

Master  and  Servants. — Na  21  amends  the  Master  and  Servants 
Ordinance  Na  s,  1850,  by  bringing  within  the  operation  of  die  Act  crafts- 
men or  labourers. 

Pdioa. — No.  32  enables  the  Governor  to  place  the  Reserve  Force 
of  the  Natal  Police,  or  any  portion  of  same,  under  the  control  of  the 
Commandant  of  Militia. 

BegistratioiL — No.  23  amends  Law  Na  5,  1890,  and  Law  Na  6,  1891, 
raising  the  duty  to  be  paid  on  transfer  of  lands  from  a  to  3  per  cent 

No.  24  amends  Law  No.  34,  1895,  and  the  Immigradon  Trust  Law 
of  1874,  and  Act  No.  17,  1902,  as  re^uds  the  constitution  of  the  Indian 
Immigration  Trust  Board. 
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No.  ^5  amends  Law  No.  25,  1891,  as  to  the  appointment  of  Medical 
Officers  for  the  purposes  of  the  Indian  Immigration  Laws. 

Corporatioiif. — Na  26  gives  certain  powers  to  the  Town  Council  of 
the  City  of  Pietermaritzburg  with  regard  to  licences,  buildings,  and  the 
laying-out  of  roads,  in  order  to  bring  the  law  into  line  with  that  applicable 
to  the  Borough  of  Durban. 

No.  27.  This  Act  establishes  a  Loan  Fund  for  the  purpose  of 
promoting  the  occupation,  cultivation,  and  improvement  of  agricultural  and 
pastoral  lands.  The  money  voted  for  this  purpose  is  to  be  kept  by  the 
Treasurer.  The  Loan  Fund  is  to  be  controlled  by  a  board  consisting  of  five 
commissioners,  appointed  by  the  Governor,  and  a  manager  and  certain  other 
officers.  It  provides  also  for  the  making  of  a  yearly  statement  and  the 
keeping  of  books  and  accounts,  and  audit  Advances  from  the  fund  are 
to  be  made  to  farmers  and  landowners  for  the  purpose  of  paying  existing 
liabilities,  irrigation,  fencing,  clearing,  planting,  building,  and  stock.  No 
loan  is  to  be  made  except  upon  the  security  of  land  held  by  other  tenure 
than  leasehold.  No  loan  shall  be  for  a  less  amount  than  j£$o  or  for  a 
greater  amount  than  ^1,500.  The  rate  of  interest  to  be  paid  on  these 
loans  is  to  be  fixed  by  the  Governor.  The  loans  are  to  be  of  two  kinds, 
either  a  loan  for  a  limited  period  not  exceeding  five  years,  repayable  at  the 
end  of  that  period,  or  an  instalment  loan  for  a  period  not  exceeding  thirty-five 
years,  repayable  by  instalments  during  that  period.  It  sets  forth  the  form 
of  mortgage  and  gives  the  Governor  certain  rights  of  foreclosure.  All 
securities  are  to  be  in  favour  of  the  Board,  and  no  advance  is  to  be  handed 
over  before  the  security  is  complete.  No  person  having  any  pecuniary 
interest  in  land  tendered  as  security  for  a  loan  shall  in  any  way  be  connected 
with  the  management  of  the  loan  fund.  The  Governor  is  empowered  to 
make  regulations  as  regards  the  meetings  of  the  Board,  the  duties  of 
commissioners  and  officers,  the  forms  to  be  used,  the  fees  to  be  charged, 
and  all  matters  concerning  the  proper  carrying  out  of  the  Act 

No.  28  amends  the  Agricultural  Development  act,  1904,  by  providing 
for  transfer  of  land  in  freehold  after  fifteen  years,  subject  to  conditions 
of  payment  and  occupation. 

Ottriehes. — No.  29  forbids  the  exportation  of  any  ostrich  or  ostrich  egg 
to  any  place  other  than  a  county  of  South  Africa  having  similar  legisla- 
tion, unless  in  the  case  of  eggs  the  contents  shall  have  been  removed  or 
rendered  unfertile. 

No.  30. — This  Act  provides  the  funds  necessary  for  the  expenditure 
authorised  by  No.  6,  1907,  and  No.  8,  1907  (East  Coast  Fever). 

Quit  Ban! — No.  31  fixes  the  quit  rents  payable  on  lands  in  the 
northern  districts  and  brings  the  law  into  conformity  with  that  applicable 
to  quit  rents  on  land  in  the  rest  of  Natal. 

No.  33— This  Act  provides  for  establishing  a  force  of  Naval  Volun- 
teers.   The  force  is  to  form  a  division  of  the  Royal  Naval  Volunteer 
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Reserve,  and  shall  be  liable  to  serve  outside  the  territorial  limits  of  the 
Colony  and  to  be  subject  when  on  actual  service  or  serving  on  any  oi  His 
Majesty's  ships,  to  Imperial  Statutes  relating  to  naval  discipline,  and 
Admiralty  regulations.  The  rates  of  pension,  compensati<Hi,  and  gratiuties 
to  be  paid  in  case  of  death  or  injury  on  active  service  are  to  be  the  same 
as  those  paid  to  members  of  the  Colonial  Militia.  The  expenditure  m 
connection  with  the  Act  is  to  be  defrayed  from  the  annual  c<MitribattOD 
to  His  Majesty's  Navy  under  Act  Na  5,  1903. 


3,    ORANGE    RIVER    COLONY. 

[Contributed fy  W.  R.  Bisschop,  Esq.,  LL.D.,  Lecturer  in  Ronum-ZhOek 
Law  to  the  Council  of  Legal  Education.] 

Ordinances  (Lieutenant-Governor  in  Council) — 31 ;  Private  Ordinances — ^5. 

Feneing.— No.  i  provides  for  the  control  and  maintenance  of  fenc» 
on  the  boundaries  of  the  Colony.  The  ccmtrol  of  the  boundary  fendog 
rests  with  the  Director  of  Public  Works,  who,  for  the  purpose  of  exercising  his 
duty,  is  allowed  to  enter  upon  any  land  situated  on  or  adjoining  the  boundary. 

Regulations  for  the  control  and  maintenance  of  the  fencing  shall  be 
made  by  the  Lieutenant-Governor. 

Solemn  Dedarations. — No.  2  amends  the  law  relating  to  solemn  dedan- 
tions  and  sets  out  the  form  in  which  such  declarations  shall  be  bencelbrtii 
made  and  subscribed. 

Siirvej. — No.  3  provides  for  the  taxation  of  surveyors'  bills  of  costs. 

Administration  of  Jastioe :  Jury.— No.  4  amends  the  Jury  Ordinance, 
No.  17  of  T902  (Journal,  N.S.  vol.  iv.  p.  384),  by  setting  out  the  new 
radius  within  which  the  jurymen  shall  be  elected,  and  by  ordering  new 
jury  lists  to  be  framed  after  the  first  circuit  of  1907. 

Resident  Magistrates. — No.  7  amends  certain  provisions  of  the  law  re- 
lating to  Resident  Magistrates  and  Assistant  Resident  Magistrates,  authorising 
them  to  hold  Court  at  any  appointed  place  in  their  district,  and  to  appoint 
Detached  Assistant  Resident  Magistrates  to  act  and  hold  Court  at  more 
than  one  place  within  the  local  limits  assigned  to  them.  Civil  actions  to 
be  heard  in  Court  before  such  Detached  Assistant  Resident  Magistrates,  if 
the  defendant  lives  within  such  local  limits,  unless  the  defendant  elects  to 
be  summoned  before  the  Resident  Magistrate  himself. 

No  more  agents  to  bel  admitted  as  agents  of  the  Court  of  the  Resident 
Magistrates  unless  qualified  before  October  1899,  and  articled  clerks  to 
appear  in  Court  under  certain  conditions. 

Jnstioes  of  fhe  Peaoe.— No.  n  amends  and  extends  the  authority  of 
special  Justices  of  the  Peace. 

Intcorpretation  and  Sevision  of  Laws.— No.  13  further  corrects  certain 
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verbal  errors  in  the  existii^  statutory  laws  in  addition  to  those  mentioned 
in  the  Schedule  to  the  Correction  of  Verbal  Errors  in  Laws  Ordinance 
No.  I  of  1905  (Journal,  N.S.  vol.  vii.  Part  II.  p.  486),  and  in  Schedule  B  of 
the  Interpretation  and  Revision  of  Laws  Ordinance,  No.  27  of  1906 
(Journal,  N.S.  vol  viii.  Part  II.  p.  359). 

Pensioiis. — No.  5  amends  s.  3  of  the  Pensions  Ordinance,  No.  23  of  1904 
journal,  N.S.  vol  vii.  Part  II.  p.  490). 

Hatives. — No.  6  provides  for  the  management  of  native  reserves.  Native 
reserves  shall  be  created  and  limits  determined  by  the  Lieutenant-Governor 
by  proclamation.  For  every  such  reserve  the  Lieutenant-Governor  shall 
nominate  a  Board  of  Management  to  consist  of  nine  persons,  all  of  whom — 
with  the  exception  of  the  Chairman  and  Vice-Chairman— shall  be  coloured 
persons,  the  membership  to  be  for  a  term  of  three  years.  The  Chairman 
and  Vice-Chairman  shall  be  white  persons.  No  meeting  of  the  Board  shall 
be  held  unless  either  the  Chairman  or  Vice-Chairman  be  present,  and  the 
Chairman  or  Vice-Chairman  shall  preside  at  the  meeting  of  the  Board,  of 
which  four  members  shall  form  a  quorum. 

The  duties  of  these  Boards  shall  be  as  follows,  viz.  to  keep  the  main 
roads  in  the  native  reserves  in  sufficient  order  and  repair,  to  erect  fences 
on  the  boundary  of  the  reserve  and  to  have  and  exercise  for  that  purpose 
the  status  of  landlords  under  the  fencing  laws  of  the  Colony,  to  make  all 
necessary  flues,  water-courses,  drains,  sewers,  and  bridges,  to  construct  all 
works  which  may  be  deemed  necessary  for  the  proper  supply  of  water  for 
the  inhabitants  of  the  reserve,  to  provide  a  proper  sanitary  service  for  the 
community,  in  consultation  with  the  Director  of  Education  to  establish  or 
supervise  any  school  for  the  industrial  or  technical  education  of  coloured 
persons,  and  for  the  purpose  of  providing  the  means  for  carrying  into  effect 
the  provisions  of  this  Ordinance  to  levy  an  annual  tax  not  exceeding  £1 
in  any  year  on  each  coloured  male  person  resident  within  the  reserve 
between  the  ages  of  sixteen  and  sixty. 

Every  Board  shall  have  the  power  to  make  regulations  and  amend  them 
and  to  see  to  their  being  duly  observed,  and  to  punish  any  contravention 
with  a  fine  not  exceeding  £2^  or  in  default  of  payment  imprisonment  with 
or  without  hard  labour  for  a  period  not  exceeding  two  months.  These 
regulations  may  be  for  the  sanitation  of  the  community,  the  grazing  and 
watering  of  cattle  on  common  land,  the  supply  of  water,  the  repair  and 
maintenance  of  roads,  the  erection  of  dipping  tanks,  the  establishment  of 
burial  places,  the  prohibition  of  moving  dangerous  animals,  the  abatement 
of  nuisances,  the  prevention  and  extinction  of  fires,  in  short,  to  the  general 
good  order  and  government  of  the  community  and  protection  of  the  rights 
of  its  inhabitants. 

Such  r^ulations  shall  be  forwarded  to  the  Colonial  Secretory,  and 
submitted  to  the  Lieutenant-Gk>vemor  for  his  sanction,  amendment,  or 
rejection.    AAer  their  sanction  they  shall  be  published  in  the  Gaiette  and 
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have  force  of  law  from  the  date  of  such  pablicatioD  notfl  they  are  altefed* 
amended,  orrepeakd* 

Fines  under  the  regulations  shall  be  proaecoted  in  the  Courts  of 
the  Resident  Magistrates  or  special  Justices  of  the  Peace.  But  ail  fines 
paid  on  account  of  such  prosecution  shall  be  paid  to  the  Board. 

No.  IS  exempts  certain  distinguished  coloured  person  from  ceitmi 
disabilities  while  visiting  the  Colony.  Such  exemptions  are  to  be  granted 
by  the  Lieutenant-Goremor  at  his  discretion  by  the  issue  of  a  certificate. 
Such  certificates  are  to  be  applied  for  by  the  coloured  person  to  the  Colonial 
Secretary.^ 

No.  sB  repeals  Chapter  LXX.  of  the  Law  Book  aixi  coosohdates  and 
defines  the  law  regarding  registration  of,  and  control  over,  coloured  persons 
on  mines  and  diggings. 

Cuttoau.— Na  8  imposes  duties  on  the  export  of  Angora  rams  and  ewes 
unless  such  exportation  takes  place  to  another  Colony  or  territory  in  South 
Africa  which  has  by  Statute  similariy  provided  for  the  imposition  of  a  (kitj 
on  the  export  of  Angora  rams  and  ewes. 

liosaees. — No.  10  amends  the  Liquor  Ordinance,  No.  S  of  1903 
(Journal,  N.S.  vol.  vL  Part  II.  p.  40a),  reUting  to  liquor  licences  on  raSway 
stations  and  in  theatres,  sets  out  the  conditions  under  which  lessees  or 
keepers  of  refreshment  rooms  on  railway  stations  and  in  theatres  can  ai^ 
and  obtain  licences  for  the  sale  of  intoxicating  liquors.  The  provisioos  are 
set  out  in  which  such  licences  can  be  granted,  and  authority  is  given  to 
extend  the  time  for  the  sale  of  liquor  licences  in  certain  instances. 

MedidBa,  Dentistry,  and  Pharmaey.— No.  14  amends  the  Medical  and 
Pharmacy  Ordinance,  Na  i  of  1904  (Journal,  N.S.  vol  vii.  Fart  L  p.  168X 
and  makes  new  provisions  for  the  meetings  of  the  Coundi  and  for  the 
practising  of  a  iDCum  Uuins  under  the  registration  licence  of  a  r^;istoed 
medical  practitioner.  It  also  amends  the  provisions  of  the  principal  Ordinance 
in  respect  of  poisons. 

Coal  Tax. — No.  15  amends  the  Coal  Tax  Ordinance,  No.  95  of  1903 
(Journal,  N.S.  vol.  vi  Part  II.  p.  405),  enacting  that  the  Lieutenant<3ovemor 
may  determine  the  amount  of  the  coal  tax. 

Bloemfontain .— Na  16  amends  the  Bloemfontein  Municipal  Ordinance, 
No.  35  of  1903  (Journal,  N.S.  vol.  vi.  Part  11.  p.  405),  and  the  Amendment 
Ordinance,  No.  19  of  1905  Qournal,  N.S.  vol  vii.  Part  11.  p.  490). 

Puhlie  Bduoation.— Na  18  amends  the  Public  Education  Ordinance,  Na  19 
^  19^5  (Journal,  N.S.  vol  vii.  Part  II.  p.  491)- 

The  amendments  regard  particularly  the  levying  of  an  educational  tax 
of  lof.  on  every  male  person  of  and  above  twenty-one  years  of  age  resident 
in  the  district  and  who  is  not  a  coloured  person. 

S^oaivea. — Na  19  repeals  Chapter  XLVI.  of  the  Law  Book  and  regulates 
the  law  relating  to  ex{dosives  by  defining  the  term  "explosive*'  and  sub- 
>  Cf.  Private  Ordinance  No.  3  of  1907, 00  p.  465. 
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mitting  the  export  or  import  thereof  into  or  out  of  the  Colony,  or  purchase 
within  the  Colony,  to  the  possession  of  a  permit,  to  be  obtained  for  such 
purpose  from  a  Resident  Magistrate.  Permits  to  coloured  persons  can 
only  be  issued  with  the  special  authority  of  the  Lieutenant-Governor.  In 
case  of  storage  of  quantities  of  over  100  lU  a  proper  magazine  must  be 
available. 

Dealings  with  explosives  are  subject  to  a  licence  which  has  to  be  taken 
out  under  the  Stamps  and  Licence  Ordinance,  No.  10  of  1903  (Journal,  N.S. 
▼ol.  vi.  Part  II.  p.  403),  or  the  Arms  and  Ammunition  Ordinance,  No.  15  of 
190a  (Journal,  N.S.  vol  v.  Part  II.  p.  384). 

The  establishment  of  magazines  for  the  storage  of  explosives  is  specially 
regulated,  and  the  licences  to  be  obtained  for  the  keeping  of  such  magazines^ 
which  require  a  special  permission  from  the  Colonial  Secretary,  for  which 
application  has  to  be  made. 

Further  provisions  are  made  for  preventing  and  punishing  breaches  of 
these  r^ulations  and  the  searching  for  explosives  illegally  kept 

Hatiimal  Hospital.— No.  21  amends  the  National  Hospital  Ordinance, 
No.  II  of  1906  (Journal,  N.S.  vol.  viii.  Part  II.  p.  357). 

Diamond  Tax. — No.  34  imposes  a  tax  of  7  per  cent  on  the  product  of 
certain  diamond  mines  as  defined  in  Part  VIII.  of  Ordinance  No.  4  of  1904 
(Journal,  N.S.  vol.  vii.  Part  I.  p.  174). 

Liieot  Pest  and  IMiease  of  Plants.— No.  2$  provides  for  the  prevention 
o€  the  spread  of  insect  pests  and  disease  of  plants  by  empowering  the 
Governor  to  make  regulations  for  the  carrying  out  of  these  provisions. 

land  Settloments.— No.  26  further  amends  the  Land  Settlement 
Ordinance,  No.  22  of  1902  (Journal,  N.S.  vol.  v.  Part  II.  p.  385). 

Loonsti. — No.  37  provides  for  the  destruction  of  locusts.  After  giving 
the  interpretation  of  terms,  it  defines  the  terms  ''owners,''  ''occupiers,**  and 
"  owners  and  occupiers  of  mining  property.**  The  Ordinance  provides  that 
every  occupier  of  a  farm  upon  which  locusts  deposit  their  eggs  shall,  as 
soon  as  possible,  under  the  penalty  of  a  fine,  give  notice  in  writing  to  the 
police  in  his  locality. 

Similar  notice  shall  be  given  to  the  same  official  as  soon  as  an^ 
voctgangers  shall  appear  on  any  farm,  whether  hatched  out  thereon  or  other^ 
wise,  under  a  penalty  of  a  fine  for  driving,  or  attempting  to  drive,  or  per-^ 
mitting  voetgangers  to  be  driven  from  his  £sLrm. 

As  soon  as  the  police  have  received  any  information  of  this  kind  they 
shall  immediately  transmit  the  information  to  the  Director  of  Agriculture. 

Officers  shall  be  appointed  under  this  Ordinance  to  carry  out  the 
provisions  thereof  and  to  be  called  Locusts  Officers.  These  officers 
shall,  at  the  orders  of  the  Director  of  Agriculture,  be  authorised  to 
take  such  steps  as  the  Director  shall  think  necessary  for  the  destruction 
of  the  ^;gs  or  for  destroying  voetgangers.  The  costs  of  destruction  shall 
be  borne  by  the  Government  unless  the  occupier  of  the  &rm  (or  in  cas€b 
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there  is  no  occupier,  then  the  owner)  shall  have  failed  to  give  informaliai 
of  the  appearance  of  any  voetgangtrs  on  his  farm. 

The  Government  shall  not  be  liable  for  damage  for  carrying  out  the 
provisions  of  this  Ordinance.  Penalties  are  provided  for  die  destnictioQ 
and  the  improper  use  of  material,  and  all  contraventions  of  the  piovisioos 
of  the  Ordinance  shall  come  before  a  Resident  Magistrate. 

Survey. — No.  29  amends  the  Land  and  Survey  Ordinance,  No.  16  of  1903 
.(Journal,  N.S.  vol.  vl  Part  II.  p.  403). 

Kining. — No.  30  amends  the  Mining  and  Precious  Stones  Ordinaoce 
No.  3  of  1904  (Journal,  N.S.  voL  vii.  Part  I.  p.  173),  by  defining  more 
particularly  the  manner  in  which  the  share  of  the  Crown  in  any  mine  fidliog 
under  the  provisions  of  Part  VI.  of  the  1904  Ordinance  shall  be  ascertained 
and  paid  to  the  Government  of  the  Colony. 

Publie  HealfL — No.  31   repeals  Law  No.  7  of  1899  (Asiatic  Pest  or 

fiubonic  Plague),  Part  I.  of  the  Contagious  Diseases  (Small  Pox)  Law, 

No.  31  of  1899 ;  the  Board  of  Health  Proclamation  Na  3  of  1901 ;  s.  i»6 

of  the  Bloemfontein  Municipal  Ordinance,  Na  35  of  1903  (Journal,  I^JS. 

vol  vi.  Part  II.   p.  405);  s.  17  of  the  Municipal  Corporaticms  (Supple- 

rmentary)  Ordinance,  No.  14  of  1905  (Journal^  N.S.  vol.  vii.  Plrt  II.  p.  488); 

s.  9  of  the  Bloemfontein  Municipality  (Supplementary)  Ordinance,  No.  19 

of  1905  (Journal,  N.S.  vol.  vii.  Part  II.  p.  490);  s.  6  of  the  Bloemfonteia 

Municipality  Ordinance,  No.  36  of  1905  (Journal,  N.S.  vol  vii.  Part  II.  p.  490) 

and  codifies,  consolidates,  and  amends  the  law  relating  to  Public   Health. 

Part  I.  contains  general  provisions  r^arding  the  carrying  out  of  the  provisions 

'of  this  Act.    Part  II.  provides  against  general  nuisances  with  r^ard  to  sanitary 

regulations  and  the  prohibition  thereof.    Part  III.  deals  with   infectioos 

•diseases  and  the  notification  thereof  to  the  local  authorities  of  urban  districts 

or  to  the  Resident  Magistrates.      Part  IV.  makes  provisions  for  the  pre- 

-vention  of  contagious  diseases  by  removing  infectious  persons,  Ae  removal 

•of  infectious  clothes,  disinfection  of  houses,  closing  of  schook;  by  the 

prohibition  of  exposure  of  infected  persons  and  things,  of  sending  an  infrrtfd 

« child  to  school,  of  conveying  infected  persons  in  public  conveyances;  by 

the  inspection  of  dairies  and  the  prohibition  of  milk  supply ;  by  compelling 

'dairymen  to  supply  information  and  to  produce  lists  of  customers  and 

invoices ;  by  the  disinfection  of  public  conveyances ;  by  granting  power  to 

local  authorities  to  provide  hospitals,  mortuaries,  and  places  for  postnoiortem 

^examinations ;  and  by  the  prohibition  of  retention  of  dead  bodies,  the 

removal  of  such  bodies  and  their  burial. 

This  chapter  further  sets  out  regulations  rq;arding  houses  let  in  lodgings, 
and  the  compulsory  vaccination  by  local  authorities  of  persons  infected  with 
small-pox.  It  gives  general  power  to  the  sanitary  authorities  to  make 
regulations  for  the  prevention  of  epidemic  diseases.  Part  V.  sets  out  dairy 
-and  cow-shed  provisions.  Part  VI.  provides  against  unsound  food.  Part  VIL 
«deals  with  ice-cream  and  aerated  waters.  Part  VIIL  with  offensive  trades. 
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Part  IX.  with  the  cleansing  and  removal  of  refuse.  Part  X.  provides  for 
a  proper  water  supply,  and  Part  XI.  contains  miscellaneous  regulations  and 
sets  out  the  punishments  on  contraventions  of  the  provisions  of  the  Act, 
while  in  Schedule  A  regulations  are  set  out  for  the  keeping  of  a  dairy. 

Bevenue.— No.  9  applies  a  sum  of  money  not  exceeding  ^^82  i6j.  Sd. 
for  the  purpose  of  covering  certain  unauthorised  expenditure  over  the 
financial  year  1905-6. 

No.  17  provides  out  of  Treasury  balances  unappropriated  on  June  30, 
1906,  for  extraordinary  expenditure  on  certain  public  works  and  other  services. 

No.  30  repeals  the  Imperial  Contribution  (Contingent)  Ordinance 
of  1903. 

No.  32  applies  a  further  sum  not  exceeding  ^^14,055  for  the  service  of 
the  year  ending  June  30,  1907. 

No.  23  applies  a  sum  of  ^^674,550  for  the  service  of  the  year  ending 
June  30,  1908. 

Private  Ordinances,  i — 5. 

Yoorspoad  Diamond  Mine. — Private  Ordinance  No.  i  grants  certain  rights 
for  the  conveyance  of  water  for  the  Voorspoed  Diamond  Mine. 

Agents. — No.  2  confers  on  certain  persons  in  the  Colony  privileges 
possessed  by  the  admitted  agents  of  the  late  Orange  Free  State. 

Hativof. — No.  3  confers  certain  rights  on  a  coloured  person  named 
Charles  Thomas  Alexander. 

Settlementf. — No.  4  provides  for  the  establishment  of  committees  of 
management  for  certain  agricultural  settlements. 

Soberti  Tiotor  Diamond  Mine. — No.  5  grants  certain  rights  for  conveying 
water  for  the  purposes  of  the  Roberts  Victor  Diamond  Mine. 

4.  TRANSVAAL. 

[Contributed  by  W.  R.  Bisschop,   Esq.,  LL.D.,  Lecturer  in  Roman-Dutch 
Law  to  the  Council  of  Legal  Education!] 

Letters  Patent  and  Acts  1-37  of  1907. 

Constitntiosi. — Letters  Patent.-— ^ht  Statute  Book  of  1907  commences 
with  the  Letters  Patent  which  were  granted  to  the  Transvaal  on  December  6, 
1906,  and  provide  for  the  Constitution  of  responsible  Government  for  the 
Transvaal.  The  legislature  shall  consist  of  a  Legislative  Council  (to  consist 
of  fifteen  members,  and  to  be  nominated  for  the  first  time  by  the  Governor 
for  four  years,  and  after  four  years  from  the  date  of  its  first  meeting  to  be 
elected  by  the  qualified  voters,  if  so  provided  by  law  passed  by  the  Legisla- 
ture) and  a  LegislcUive  Assembly  (to  consist  of  sixty-nine  members  and  to 
be  elected  by  the  qualified  voters  in  the  electoral  districts  set  out  in  the 
Transvaal  Government  Notice  No.  7018  of  1906). 

30 
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Voten  for  the  LegisUthre  Amembtj  to  be  mil  mtle  Britisfa  sobfecb  of 
twenty-one  yean  wbo  hare  the  proper  qualifications  as  to  resideiioe,  good 
bebaTiour,  and  tdf-support  Qualification  as  a  voter  cacries  with  it  qtudifia- 
tion  as  a  member  of  the  LegislatiTC  Assembly,  prorided  that  persons  wbo 
hold  any  oflSce  of  profit  under  the  Crown  shall  not  be  entitled  to  be  efected 
as  a  member,  nor  as  a  rerinng  oflScer. 

The  elected  Legislative  Council  and  the  Legislative  Assembly  to  be 
dissolved  five  yean  after  the  date  of  ^eir  election,  and  one  session  to  be 
held  in  each  year. 

Memben  of  both  Houses  shall  be  disqualified,  imier  aiia^  if  they  acoqit 
any  oflke  of  profit  under  the  Crown.  The  Constitution  itself  exdada 
Ministers,  Army  and  Naval  officers,  and  all  persons  who  receive  pensioos 
from  the  Crown,  from  the  definition  of  "  persons  who  hold  oflfees  of  profit 
under  the  Crown,"  while  Act  No.  i  of  1907  makes  fiirther  provisiaos  rqgaid- 
ing  this  subject 

The  knguage  in  debates  shall  be  English  and  Dutdi,  and  copies  of 
the  votes  and  proceedings  of  both  Houses  shall  be  printed  in  both  languages, 
as  well  as  the  copies  of  all  proposed  laws.  On  the  other  hand,  the  famgoage 
in  all  Records  shall  be  English. 

The  memben  shaD  receive  a  remuneration.  Originally  the  CousUtmioD 
fixed  the  remuneration  at  ^^150  plus  £2  for  every  day  of  the  sessioo, 
with  a  limit  of  a  total  remuneration  of  ^f'soo,  but  by  Act  No.  is  of  1907 
the  rate  of  remuneration  was  altered. 

Full  legislative  powen  are  granted  to  the  Legislature,  inclusive  of  die 
power  to  repeal  or  alter  any  of  the  provisions  of  the  Letten  Patent  granting 
the  Constitution,  but  any  such  bill  must  be  reserved  by  the  Governor  fior 
the  signification  of  the  King's  pleasure.  These  Letten  Patent  frxrther 
provide  rules  to  be  observed  in  case  of  disagreement  betweoi  the  two 
Houses,  viz.  dissolution  of  either  or  both  Houses,  and  joint  sittings  under 
the  chairmanship  of  the  Speaker  of  the  Legislative  Assembly. 

The  Royal  Prerogative  of  vetomg  bills  passed  by  the  two  Houses  may 
be  exercised  by  the  Governor  according  to  bis  discretion.  He  may  reserve 
bills  for  the  royal  sanction  to  be  given  or  withheld  widiin  two  years,  and 
is  bound  to  reserve  them  in  the  case  of  laws  providing  for  disabilities  of 
lutivesi  or  repealing  or  altering  provisions  of  the  Letten  Patent  Ministers 
and  judges  shall  be  appointed  by  the  Governor,  and  ^  Inter-Colonial 
Council  shall  continue  to  exercise  the  powen  given  to  it  by  the  Order 
in  Council  instituting  this  body. 

The  Labour  Importation  Ordinance,  Na  17  of  1904  (Journal,  N.S. 
vol.  vil  Part  I.  p.  177),  shall  terminate  one  year  after  the  date  of  the 
Letten  Patent,  and  no  more  licences  shall  be  issued  for  the  introduction 
of  labouren  under  that  Ordinance. 

The  rest  of  the  provisions  concern  Native  Administration,  the  estaUish- 
ment  of  a  Land  Settlement  Board,  the  Consolidated  Revenue  Fund,  and 
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the  financial  matters  of  the  Transvaal  (whereby  it  is  provided  that  aD 
appropriation  bills  shall  originate  in  the  L^slative  Assembly),  the  appoint- 
ments to  public  offices,  the  pensions  on  retirement  of  certain  official  members 
of  the  Executive  Coundl,  and  the  interpretation  of  terms  in  the  Letters 
Patent  and  other  Acts  of  the  Transvaal 

The  schedules  contain  instructions  to  Commissioners  for  the  division 
of  the  seats  of  the  Legislative  Assembly,  the  regulations  as  to  the  registration 
of  voters,  the  preparation  of  the  voters'  lists  and  the  conduct  of  elections, 
the  regulations  for  the  re-division  of  the  Colony  for  electoral  purposes, 
the  charges  on  the  Consolidated  Revenue  Fund,  the  pensions  to  retired 
officers,  and  the  Letters  Patent  and  Ordinances  repealed. 

Gcvemof^s  Letters  /^/^/.---These  were  passed  on  the  same  day, 
December  6, 1906,  and  describe  the  powers  of  the  Grovemor  of  the  Transvaal, 
while  the 

Jicyal  Instructions  of  the  same  date  define  the  duties  of  the  said  Governor. 
These  instructions  set  out  the  laws  to  which  the  Governor  shall  not  give 
his  consent  without  having  previously  obtained  instructions  to  that  eflfect 
from  the  Government  in  England,  and  also  the  regulation  of  the  power 
of  pardon  in  capital  cases. 

No.  I  of  1907  amends  s.  30  of  the  Transvaal  Constitution  Letters 
Patent  by  defining  the  services  which  may  be  rendered  to  the  Crown 
without  being  deemed  the  holding  of  offices  of  profit  under  the  Crown. 
The  offices  set  out  in  the  schedule  are :  the  membership  of  the  Inter- 
Colonial  Council,  the  Liquor  Licensing  Court,  the  Transvaal  Land  Settlement 
Board,  the  Volunteer  Corps,  and,  generally  speaking,  any  Commission 
appointed  by  the  Governor  to  make  any  public  inquiry. 

Parliamentary  PrioiUges. — No.  3  defines  the  privileges,  immunities,  and 
powers  of  the  Legislative  Council,  and  of  the  Legislative  Assembly,  and 
secures  freedom  of  speech  and  debate  and  proceedii^s  in  Parliament, 
giving  similar  protection  to  persons  employed  in  the  publication  of 
Parliamentary  papers. 

In  all  these  the  rules  of  the  English  Parliament  are  followed. 

Private  Bills  Legislation. — No.  6  provides  for  the  Care,  custody,  and 
inspection  of  documents  deposited  with  Parliament  for  the  purpose  of 
private  Bills  to  be  introduced  therein;  and  further  to  provide  for  the 
taxation  of  costs  incurred  in  the  promotion  of  an  opposition  to  such 
private  Bills. 

Agent'GeneraL — No.  11  provides  for  the  appointment  of  an  Agent- 
General  of  the  Transvaal  to  reside  in  the  United  Kingdom,  the  appointment 
to  last  during  the  pleasure  of  the  Governor,  or  for  a  period  not  exceeding 
five  years.  The  salary  is  fixed  at  ^£'3,000  per  annum,  and  the  appointment 
was  to  take  effect  on  August  15,  1907. 

Remuneration  of  Members. — No.  la  amends  s.  35  of  the  Transvaal 
Constitution  Letters  Patent,   by  providing  that  the  remuneration  of  any 
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incmbcri  of  either  House  for  ordiotry  sestions  shall  be  ^300  per 

after  the  deduction  of  £t  for  every  day  that  he  wiD  be  absent  dmiiii 

the  sesskm. 

Audiipr'Gtneral.'^Ho.  14  prorides  for  the  office  and  tentve  of  office 
and  for  the  definition  and  powers  of  the  Aoditor-General ;  abo  for  the 
regQlati<m  of  the  receipt,  custody,  and  issue  of  public  moneys^  and  provides 
for  the  audit  of  the  accounts  of  the  Colony. 

AsiaHe  Labcurtrs, — Na  19  suspends  temporarily  and  in  certain  cases  t 
portion  kA  sub-section  Na  s  of  s.  50  of  the  Constkutioo,  1906,  with 
regard  to  the  return  of  Asiatic  labourers  to  their  country. 

Salaries, — Na  a4  fixes  the  salary  of  the  President  of  the  Legishtife 
Council  and  of  the  Speaker  of  the  Legislatife  Assonbly. 

Field  CoRmns. — No.  3a  repeals  Law  Na  s  of  i88s  ^^'^  *g^  provides 
for  the  appointment  of  Field  Comets  and  determines  their  powers^  joriadictioii, 
andduUes. 

AdainistratlMi  of  JvsUoa.— Criminal  Appbal.— Na  18  limits  die  ri^t  of 
appeal  to  the  Supreme  Court  against  the  convictions  and  sentences  of  Courts 
of  Resident  Magistrates  in  cases  where  the  aj^huits  a{^>ear  in  person  before 
the  Supreme  Court  The  Act  contains  also  provisions  to  amend  the  law 
with  regard  to  juvenile  offenders. 

No  pers<»i  shall  be  entitled  to  appeal  from  a  sentence  of  a  Court  of  t 
resident  magistrate  unless  he  has  first  obtained  a  certificate  of  the  judge 
that  there  are  reasonable  grounds  for  his  so  a{^[>ealing. 

Wiih  regard  to  juvenile  offisnders,  it  shall  no  longer  be  necessary  for  die 
Registrar  of  the  Supreme  Coivt  to  keep  records  of  proceedings  in  die  case 
of  sentences  of  moderate  correction  with  a  cane  or  rod  not  exceeding  fifteen 
cuts  pronounced  against  a  male  child  not  exceeding  the  age  of  fourteen  yean. 

Trustbbs  and  Liquidators. — No.  7  has  two  objects.  The  first  is  to 
recognise  the  appointment  of  trustees  and  liquidators  appcnnted  abroad 
over  an  insolvent  property.  If  the  insolvent  possesses  property  within 
the  Colony,  die  foreign  trustee  or  liquidator  may,  on  production  of  his 
letter  of  appointment  and  after  specifying  in  wridng  a  place  in  the  Cokmy 
as  his  doffudlium  dtandi^  obtain  from  the  Court  recognidon  as  trustee  or 
liquidator  over  all  properties  which  may  belong  to  the  insolvent  and  be 
situated  within  the  Colony. 

In  case  this  recognition  is  granted,  the  trustee  or  liquidator  has  to  lodge 
an  inventory  of  all  such  property  as  may  be  situated  widiin  the  Colony,  and 
further  submit  to  all  the  rules  fixed  for  the  administration  of  insolvent 
properties  in  the  Transvaal. 

Special  rules  are  set  out  for  the  lodging  of  accounts  and  for  the  dis- 
tribution of  assets,  the  payment  of  general  creditors,  the  payment  of  unpaid 
dividends  into  the  guardian's  fuiKl,  payment  of  expenses  of  liquidator,  and 
staying  of  actions.  In  all  matters  where  these  special  provisions  do  not 
apply,  the  Insolvency  Laws  of  the  Transvaal  shall  apply. 
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The  second  object  of  the  Act  is  to  provide  reciprocity  with  other  British 
possessions,  by  stipakting  that  this  Act  shall  ipso  jure  come  into  force  as 
regards  any  other  British  possession  from  the  date  of  the  publication  in  the 
Gazette  that  in  such  possession  due  provision  is  made  for  the  recognition  of 
letters  of  appointment  of  trustees  in  insolvencies  and  liquidators  by  the 
competent  authorities. 

Letters  Patent — No.  a8  amends  the  Patent  Proclamation,  No.  aa  of  190a 
(Journal,  N.S.  voL  v.  Part  II.  p.  488),  by  transferring  to  the  Supreme  Court 
certain  jurisdiction  possessed  thereunder  by  the  Commissioner  of  Patents. 

Workmen's  CompensatioiL — No.  36  provides  for  and  regulates  the 
liability  of  employers  to  make  compensation  for  personal  injuries  to 
workmen  in  their  employ  caused  by  an  accident,  and  to  punish  certain 
offences  in  connection  with  such  injuries.  Notice  of  an  accident  should 
be  given  to  the  employer  within  fourteen  days  of  the  injury.  Any  dispute 
as  to  compensation  to  be  paid  by  the  employer  should  be  referred  to 
the  Resident  Magistrate  for  the  district  in  which  such  injury  was  received. 
The  compensation  to  be  50  per  cent,  of  the  wages  which  the  workman  was 
receiving  at  the  time  when  the  injury  occurred. 

Compensation  shaU  be  paid  to  the  workman  for  permanent  injury  caused 
by  an  accident,  or  to  the  dependants  of  the  workman  for  an  injury  causing 
the  death  of  the  workman,  such  compensation  to  consist  of  a  lump  sum 
equal  to  three  years'  wages  at  the  rate  of  wages  earned  by  the  workman  at 
the  time  of  the  injury. 

The  amount  of  contribution  paid  by  the  employer  or  principal  to  benefit 
societies,  sick-fund  administrations,  or  clubs  to  which  the  workman  belonged 
shall  be  deducted  from  the  amount  which  the  employer  or  the  principal 
would  have  been  adjudged  liable  to  pay  to  the  workman  or  his  dependants 
under  this  Act 

Contracting  out  is  prohibited. 

The  Act,  which  is  modelled  on  the  lines  of  the  English  Workmen's 
Compensation  Act,  1906,  excludes  from  the  definition  ''workman"  all 
persons  whose  wages  in  respect  of  their  work  exceed  ;^soo  a  year,  all 
those  who  are  casually  employed,  outworkers,  and  all  contractors  and  sub- 
contractors who  themselves  engage  other  persons  independently  of  their 
employers  to  perform  such  work. 

Adatiof. — No.  a  repeals  Law  No.  3  of  1885  and  regulates  afresh  the 
registration  of  all  Asiatics  lawfully  resident  in  the  Transvaal  Lawful 
residents  are  considered  to  be  those  who  were  resident  and  actually  in  the 
Colony  on  May  31,  190a,  all  chUdren  bom  in  the  Colony  since  that  date 
not  being  the  child  of  any  labourer  introduced  in  the  Colony  under  the 
Labour  Importation  Ordinance,  No.  17  of  1904  (Journal,  N.S.  vol  vii.  Part  I. 
p.  176),  and  all  those  who  were  duly  authorised  to  enter  the  Colony  by  a 
permit  issued  under  the  Indemnity  and  Peace  Preservation  Ordinance, 
No.  38  <rf  190a  (Journal,  N.S.  vol  v.  Part  IL  p.  397). 
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AppUcttion  for  such  registration  had  to  be  made  by  every  Ariatic  resdent 
in  the  Cokmy  at  the  date  of  the  taking  effect  of  the  Act  bdfbre  m  date  which 
was  afterwards  fixed  in  the  Gevimmemi  GawttU  at  November  30,  1907,  and 
at  such  places  as  were  afterwards  fixed  by  notices  m  the  GaM€tU. 

Every  Asiatic  who  shall  enter  the  Colony  after  the  date  of  the  taking 
effect  of  the  Act  and  who  shall  not  previously  have  been  registered  under 
^  Act  has  to  make  application  for  registration  within  eight  days  after 
entering  the  Colony. 

The  application  has  to  be  made  to  the  Registimr,  who  shall  consider  every 
sudi  application  made  to  him.  If  not  satisfied  that  the  applicant  is  lawfully 
resident  in  the  Colony,  he  shall  report  to  the  Resident  Magistrate,  and  the 
Resident  Magistrate  shall  summon  the  i^icant  to  appear  before  him  not 
less  than  fourteen  days  after  notice  has  been  given  to  him  by  the  R^istiar. 
If  the  applicant  does  not  appear  or  does  not  satisfy  the  Resident  Magistiate 
that  he  \%  lawfully  resident  in  the  country,  the  Resident  Magistrate,  if  the 
applicant  is  sixteen  years  of  age  or  more,  shall  make  an  order  for  the  applicant 
to  leave  the  country  within  such  time  as  shall  be  fixed  by  the  Resideitf 
Magistrate. 

Special  provisions  are  made  for  children  under  eight  years  of  age  and 
^ose  between  eight  and  sixteen  years  of  age. 

Penalties,  consisting  of  fines  not  exceeding  ;f  100  and  imprisonment 
not  exceeding  three  months,  are  fixed  for  persons  who  fiul  to  make 
Implication  for  registration,  either  on  their  own  l>ehalf  or  as  guardians  for 
children,  or  who  bring  into  the  Colony  Asiatics  undtf  the  age  of  sixteen 
years  who  are  not  lawfully  resident  within  the  Colony. 

Every  Asiatic  found  within  the  Colony  after  November  30,  1907,  widxMit 
being  able  to  produce  a  certificate  of  registration  may  be  arrested  and 
brought  before  a  Resident  Magistrate,  and  if  unable  to  satisfy  the  Rendent 
Magistrate  that  he  is  a  lawful  holder  of  such  a  certificate,  may  be  ordered  to 
leave  the  country  within  such  time  as  shall  be  fixed  by  die  Resident 
Magistrate. 

The  same  shall  apply  to  an  Asiatic  who  fisiled  to  make  an  ai^>lication 
within  the  specified  time  and  £uls  to  show  good  and  sufficient  cause  why  he 
was  unable  to  do  so. 

Trading  licences  shall  not  be  issued  to  Asiatics  who  cannot  produce  a 
certificate  of  registration. 

Permits  may  be  issued  by  the  CokMual  Secretary  at  his  discretion 
authorising  Asiatics  to  enter  the  Colony  aiul  remain  in  it  for  a  limited  period 
to  be  mentioned  in  the  permit 

Any  fixed  property  acquired  by  an  Asiatic  before  the  taking  effect  of  Law 
No.  3  of  1885  and  registered  in  his  name  is  dedared  transmisnble  by  sodi 
Asiatic  to  another  Asiatic  by  testamentary  or  other  inheritaiMx. 

The  other  provisions  of  the  Act  regard  its  proper  working  and 
administration. 
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(N.B. — This  Act  was  reserved  for  His  Majesty's  consent,  which  was  notified 
in  the  Gautte  of  June  7,  1907,  while  the  date  of  its  taking  effect  was  fixed 
at  July  1,  1907.) 

Immigratioit — ^No.  15  applies  restrictions  on  immigration  of  aliens  into 
the  Transvaal  and  provides  for  the  removal  therefirom  of  prohibited  and  un- 
desirable persons,  and  for  the  establishment  of  an  immigration  department. 
The  Peace  Preservation  Ordinance,  No.  5  of  1903  (Journal,  N.S.  vol  vi. 
Part  II.  p.  406),  is  repealed. 

Prohibited  immigrants  are,  for  the  purposes  of  this  Act,  all  persons  who 
through  deficient  education  are  unable  to  write  an  application  for  admission, 
or  would  likely  become  a  public  charge  if  they  were  admitted,  or  prostitutes, 
or  convicts  or  persons  liable  to  conviction  in  some  other  StatCi  or  lunatics,  or 
lepers  or  persons  suffering  from  some  infectious  or  contagious  disease,  or 
who  are  considered  undesirables  owing  to  information  officially  received, 
or  who  would  be  considered  dangerous  to  the  peace,  order,  and  good  conduct 
of  the  Colony  if  they  entered  therein.  Excepted  are  members  of  the  King's 
regular  forces,  the  officers  and  crew  of  ships  of  any  foreign  state,  consular 
officers,  soldiers  who  have  received  a  good  discharge,  the  wife  or  minor  child 
of  a  person  who  is  not  a  prohibited  immigrant,  any  European  person  who 
has  been  lawfully  resident  within  the  Colony,  any  Asiatic  who  is  properly 
registered  under  the  Asiatic  Law  of  1907  and  who  does  not  hXi  under  any 
of  the  last  five  categories  of  prohibited  immigrants,  aborigines  of  Africa  south 
of  the  equator  who  do  not  fall  under  the  last  five  categories  of  prohibited 
immigrants,  or  any  European  agricultural  or  domestic  servant,  skilled  artisan, 
mechanic,  workman,  or  miner  who  at  the  date  of  his  entry  into  the  Colony 
holds  a  certificate  signed  by  the  Agent-General  of  the  Colony  that  he  or 
she  is  engaged  to  serve  immediately  on  arrival  and  is  not  a  prostitute. 

Any  person  acting  in  contravention  to  this  Act  can  be  arrested  and 
removed  firom  the  Colony  by  warrant  of  the  Colonial  Secretary. 

All  hotel,  boarding-house,  and  loading-^iouse  keepers  are  ordered  to  keep 
books  for  the  entry  of  names  of  all  guests  and  the  places  from  which  they 
last  came.  The  duties  and  functions  of  the  officers  of  the  Immigration 
Department  are  set  out  in  the  Act  and  provisions  are  made  for  the  due 
carrying  out  thereof. 

■atiyes. — No.  29  amends  the  law  relating  to  administration  of  justice 
amongst  natives  and  the  jurisdiction  of  native  commissioners  and  sub-com- 
missioners by  repealing  certain  articles  in  Acts  and  Ordinances  relating  to 
this  subject  and  the  whole  of  Ordinance  No.  44  of  1903  (Journal,  N.S. 
vol.  V.  Part  IL  p.  393). 

Pablie  Bduoatko. — ^No.  2$  repeals  Ordinance  No.  7  of  1903  (Journal,  N.S. 
ToL  vL  Part  II.  p.  407X  and  amends  the  law  relating  to  public  education. 

The  Council  of  Education  is  constituted,  of  whom  the  members  shall 
consist  of  a  Director  of  Education  and  four  others  who  shall  be  appointed 
by  the  Governor  for  a  period  of  four  years.    The  functions  of  the  Council 
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will  be  to  adTiiC  the  CoIociijU  Secretary  is  to  the  filtinMites  of  ezpemfitgre 
for  educational  purpoaei  daring  each  year,  as  to  the  fees  payable  in  seooodaiy, 
trade,  or  training  schools  and  institations,  and  regarding  appeals  from  de- 
cisions of  the  Board  on  the  medinin  of  instroctioo ;  the  af^xnntment  and 
dismissal  of  teachers  in  schools  under  the  sdiool  boards ;  the  regnktioas 
to  be  made  by  the  Colonial  Secretary  for  ttkt  carrying  oat  of  die  Act, 
and  any  other  matters  on  which  the  Colcmial  Secretary  mtg^t  require  die 
advice  of  the  Coandl.  The  Council  shall  not  exercise  any  aothority  oier 
the  Director  or  any  other  oflBcer  of  the  Education  Departooent 

Primary  schools  shall  be  established  in  all  localities  where  there  » 
reasonable  ground  for  belieTing  that  the  number  of  children  <m  die  roO 
of  such  school  shall  be  not  less  dian  twenty-five  throughout  die  year ;  but 
in  addition  to  this,  financial  aid  may  be  given  to  fium  sdiook  when  no 
such  primary  school  is  established.  All  instruction  givm  in  a  primaiy 
school  shall  be  free  of  diarge^  and  every  white  child  between  seven  and 
fourteen  years  old  to  be  obliged  to  Attend  the  school  regularly.  It  will 
be  the  duty  of  the  school  board  to  enforce  the  compulsory  attendance  of 
the  children,  and  the  parents  who  do  rx>t  comply  with  these  provisioas 
shall  be  liable  to  fines  under  the  Act 

Secondary  schools  and  schools  for  higher  education  for  white  persons 
may  be  established  by  the  Colonial  Secretary  in  a  similar  way  as  trade 
and  industrial  schools,  condnuadon  dasses,  and  teachers'  training  ioadtutioos. 
At  the  same  time  provisions  are  made  for  the  establishment  of  schoolai 
classes,  and  institutions  for  coloured  children  or  persons. 

The  medium  of  instruction  in  the  lower  standards  of  any  sdiool  to 
be  the  native  language  of  the  pupil  (whether  Dutch  or  any  other  language 
fdiich  is  neither  English  nor  Dutch).  English  to  be  the  mediam  aft^ 
the  third  standard,  but  the  medium  to  be  Dutch  after  the  third  standard 
in  subjects  not  exceeding  two  in  number  in  addition  to  the  instructioo 
to  be  given  in  the  Dutch  language  if  found  necessary  by  the  Director 
to  ensure  the  effective  teadiing  of  the  Dutch  language.  ProvisioDS  are 
made  in  every  public  sdiool  for  religious  instruction. 

Private  schools  will  have  to  be  registered  and  furnish  returns  of  teachers 
and  pupils  to  the  Educational  Department,  while  the  Director  and  every 
inspector  shall  have  the  right  to  visit  these  schools. 

Provisions  are  made  for  the  local  management  of  schools  or  sdiool 
districts.  Each  district  shall  have  a  school  board  to  consist  of  six,  nme, 
or  twdve  members,  who  must  be  resident  in  the  district,  and  not  be 
convicts  or  of  unsound  mind,  and  who  shall  be  elected  by  all  residents 
who  are  voters  for  the  Legislative  Assembly  of  the  Colony.  The  boards 
shall  have  and  exerdse  general  supervision  over  such  schools,  classes,  and 
institutions  as  are  established  or  maintained  within  the  district,  with  the 
exception  of  such  schools  which  are  specially  marked  in  die  thkd  sdiedok 
of  the  Act    Any  member  of  such  boards  shall  have  the  right  to  enter 
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any  of  these  educational  institutions  within  his  district,  and  it  is  the  duty 
<^  the  Director  to  transmit  to  the  Board  the  reports  of  the  inspectors  of 
education  on  such  institutions  within  their  respective  districts.  The  boards 
shall  advise  the  Department  on  all  matters  connected  with  the  provision 
of  schools  in  their  respective  districts,  shall  receive  and  deal  with  applications 
lor  grants  to  farm  schools,  have  the  supervision  of  school  premises,  the 
administration  of  certain  funds  with  regard  to  these  premises,  and  shall 
consider  any  matter  submitted  to  them  by  the  committees  or  managing 
bodies  of  any  such  institution  under  their  supervision. 

Besides  the  school  boards,  school  committees  shall  be  constituted  to 
take  the  place  of  the  school  committees  established  by  the  said  Ordinance 
No.  7  of  1903,  and  who  will  consist  of  not  less  than  five  nor  more  than 
aeven  members,  to  be  elected  for  every  public  school  by  those  parents 
resident  within  the  school  district  or  within  three  miles  of  the  boundaries 
thereof,  who  at  the  time  of  the  election  have  one  or  more  children  on 
the  roll  of  such  schools.  The  powers  and  duties  of  such  Committees  shall 
be  to  report  to  the  Board  on  matters  concerning  the  welfare  or  proficiency 
of  the  school,  the  maintenance  and  repair  of  the  school  buildings  and 
premises,  the  appointment  or  suspension  or  dismissal  of  teachers,  and  any 
other  duties  which  may  be  delegated  to  them. 

All  teachers  who  hold  certificates  of  licences  to  teach,  issued  by  the 
Educational  Department,  and  all  teachers  on  the  regular  teachers'  staff 
to  be  engaged  under  contract.  The  teachers  to  be  appointed  by  the 
Director  upon  the  recommendation  of  the  school  board  after  their  con- 
sultation with,  and  as  £ar  as  possible  upon  their  being  recommended  by, 
the  committee  or  managing  body  of  the  school  where  a  vacancy  occurs, 
but  the  Director  not  absolutely  to  be  bound  by  such  recommendation  of 
the  board. 

Further  provisions  of  the  Act  regard  the  moneys  necessary  for  the 
department  and  schools  and  the  general  provisions  regarding  grants-in-aid, 
power  to  expropriate  or  reserve  lands  for  public  schools,  and  the  power 
of  the  Colonial  Secretary  to  make  such  regulations  as  will  be  necessary  for 
the  carrying  out  of  the  Act 

land  and  Agiioultoral  Baalc^No.  26  provides  for  the  establishment, 
management  and  control  of  the  Transvaal  Land  and  Agricultural  Bank. 
This  Bank  shall  be  controlled  by  a  Board  of  Management  consisting  of  five 
members  to  be  nominated  by'  the  Governor.  The  Board  shall  appoint  a 
manager  of  the  Bank,  who  shall  be  the  chief  executive  officer  thereof,  his 
appointment  and  the  amount  of  his  salary  to  be  subject  to  confirmation 
by  the  Groverament  The  appointment  of  all  other  officers  and  clerks  of 
the  Bank  shall  be  made  by  the  Board  on  the  recommendation  of  the 
manager  and  with  the  approval  of  the  Governor.  The  manager  and 
every  member  of  the  staff  to  give  security  for  the  ^Eiithfiil  discharge  of 
then:  duties. 
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The  bosincH  of  the  Bank  shall  be  to  achranoe  mooej  <m  mortgage  00 
the  following  classes  of  land,  vix.  freehold  land,  qmt-ient  land,  and  land 
held  under  the  Occupation  Fanns  Ordinance,  Na  15  of  1904  (Jonraal, 
N&  ToL  TiL  Part  I.  p.  180),  and  such  advances  to  be  made  for  the  purpose 
of  effecting  improvements,  for  the  purchase  of  stock  and  plant  of  aE  k^ids, 
and  agricultural  requirements  generally,  for  paying  off  existing  liabilities 
on  land,  for  paying  expenses  incidental  to  the  sub^vision  of  land  held  in 
undivided  shares,  for  the  establishment  and  promotion  of  agricultural  and  rural 
industries,  and  for  the  purchase  of  land  for  any  of  the  purposes  described 
above  by  a  person  or  number  of  persons  whose  financial  resources  are 
deemed  adequate  to  carry  on  a  business  described  therein. 

The  fonds  of  the  bank  shall  be  ;£'s,5oo,ooo  sterling,  to  be  advanced 
by  the  loan  raised  under  the  Transvaal  Guarantee  Land  Act,  1907,  and 
to  be  repaid  by  the  Bank  to  the  Government  by  way  of  a  sinking  fond. 

The  kinds  of  k)ans  which  the  Bank  will  be  able  to  grant  diall  be 
(a)  advances  on  mortgage  of  sums  not  less  than  j£s^  '^  >^^  °^<><^  ^^^^^ 
^a,5oo,  the  security  to  exceed  60  per  cent  at  least  of  a  frur  agricultural  or 
pastoral  value  of  the  Und,  the  loans  to  be  for  a  limited  period  not  exceeding 
five  years  if  payable  at  the  end  in  a  lump  sum,  or  not  exceeding  twenty-five 
years  if  repayable  by  instalments;  (3)  to  co-operative  societies  and  on 
securities  on  any  raw  or  manufactured  produce  which  is  not  perishaUe  and 
other  security  which  is  not  immovable  property.  The  purpose  of  these 
advances  diall  be  the  erection  of  store-houses  or  the  execution  of  water 
storage  and  irrigation  works,  and  for  schemes  of  land  improvemem,  or  the 
establishment  or  promotion  of  any  rural  or  agricultural  industry,  die  loan 
not  to  exceed  ^SiSoo  and  to  be  advanced  for  a  period  not  exoee<&ng  twenty- 
five  years,  repayable  by  instalments. 

Provisions  are  made  for  the  due  regulation  of  ^ese  loans  and  their 
repayment,  the  keeping  of  proper  accounts  by  the  Board  and  their  audit. 

The  schedules  set  out  the  covenants  to  be  applied  in  every  mortgsge 
on  the  part  of  the  borrower,  the  scale  of  valuation  fees,  and  the  scale  of 
fees  and  cosU  for  preparing  the  mortgage  or  pledge. 

Land  SetttemsBt— No.  37  amends  the  law  reUting  to  land  settlement 
and  provides  rules  for  the  Transvaal  Land  Settlement  Board,  which  has 
been  instituted  in  s.  52  of  the  Constitution  Letters  Patent  All  the 
scheduled  Und  for  settlement  to  be  vested  in  the  Board  as  horn  ICay  i, 
1907,  and  every  debt  present  and  future  owing  to  the  Board  by  the  settler 
to  be  a  first  charge  upon  the  holding  of  such  settler  and  upon  all  movable 
property  thereon,  as  if  such  debt  were  a  debt  owing  to  the  Government 

In  Part  II.  the  powers  are  set  out  of  the  Board  as  to  the  settler  and 
the  holding.  The  board  may  expend  money  on  the  property  die  subject 
of  the  settlement,  remit  payment  due  by  the  settler,  alter  or  amend  the 
conditions  of  the  contract,  extend  the  time  for  repayment  and  adjustment 
of  the  instalments,  grant  a  re-valuation  of  the  holding,  let  additional  land 
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and  sub-divide  holding,  purchase  additional  land  for  the  benefit  of  any 
settler,  grant  permission  to  the  settler  to  sell  his  stock,  sell  or  purchase 
from  the  settler  stock  held  by  him,  alter  the  licence  into  a  lease,  and 
establish  buildings  and  works. 

Part  III.  sets  out  the  terms  which  are  deemed  to  be  necessary  under 
the  lease,  the  conditions  for  the  repayment  of  advances,  the  conditions  of 
Crown  grants  to  settlers,  and  the  reservation  of  minerals  on  behalf  of  the 
Government. 

The  Act  further  validates  certain  agreements  entered  into  and  acts  done 
by  the  Board  since  May  i,  1907. 

Arms  and  Ammunition. — No.  10  amends  the  Arms  and  Ammunition 
Ordinance,  No.  15  of  1902  (Journal,  N.S.  vol.  v.  Part  II.  p.  394).  The  said 
Ordinance  of  1903  is  entirely  repealed  and  replaced  by  this  present  Ordinance. 

The  possession  of  arms  is  subject  to  the  holding  of  a  licence,  which  is 
strictly  personal  All  arms  for  which  licences  are  issued  are  marked,  and 
a  register  is  kept  of  all  licences.  The  importation  of  nfles  and  rifle 
ammunition  is  subject  to  an  importer's  licence.  The  dealing  in  arms  and 
ammunition  in  the  Colony  requires  a  dealer's  licence.  The  dealer's  licence 
is  attached  to  certain  premises,  but  can  be  removed  to  other  premises  after 
proper  notice  has  been  given,  and  may  be  transferred  to  other  holders  under 
certain  conditions.  On  the  premises  in  a  conspicuous  place  notice  of  the 
licence  must  be  given  to  the  public.  Licensed  dealers  must  keep  registers 
which  are  open  to  the  inspection  of  any  police  officer  not.  below  the  rank 
of  a  sergeant.  A  special  permit  is  required  by  a  licensed  dealer  for  the 
transfer  of  any  arms  and  ammunition  from  his  premises  to  any  other  place 
in  or  outside  the  Colony. 

Power  has  been  reserved  to  the  Governor  to  prohibit  the  sale  and 
importation  or  transfer  of  arms  and  ammunition,  while  the  importation  and 
possession  of  cannon  and  carmon  ammunition  are  altogether  prohibited. 
Penalties  have  been  provided  for  selling  arms  to  natives  and  coloured 
persons. 

The  Act  further  contains  clauses  for  the  fully  carrying  out  of  these 
provisions  and  for  the  proper  administration  thereof. 

Xnfsetious  XMiaMM :  L6proay.-^No.  5  amends  the  Leprosy  Ordinance, 
No.  33  of  1904  (Journal,  N.S.  vol.  viL  Part  I.  p.  179),  so  as  to  provide 
power  for  the  Colonial  Secretary  to  allow  under  certain  circumstances 
8^;regation  of  lepers  in  places  outside  the  Colony. 

Lunatiai. — No.  16  amends  the  Lunacy  Proclamation,  No.  36  of  1903 
(Journal,  N.S.  vol  v.  Part  II.  p.  393),  by  substituting  the  ^Colonial 
Secretary  "  for  the  •'  Governor." 

Ocempation  Sami. — No.  31  amends  in  minor  respects  the  Occupation 
Farms  Ordinance,  No.  35  of  1904  (Journal,  N.S.  vol.  vii.  Part  I.  p.  180), 
and  the  Occupation  Farms  Ordinance,  No.  13  of  1905  Qournal,  N.S.  voL 
Tii*  Part  II.  p.  493). 
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Ifawioae  om  IDning  Gitmndi. — No.  35  amends  Ae  Regnlatioo  of  Tnde 
<Mining  Ground)  Ordinance,  No.  35  of  1905  (Journal,  N^  yoL  wiL  Fart  IL 
f>,  494),  mainly  providing  for  the  Board  to  let  stands  and  grant  certificates 
to  certain  persons  specified  in  the  Act. 

Pxeaervrntloii  of  Oaoie. — No.  15  amends  in  minor  respects  the  Game 
Preservation  Ordinance,  No.  6  of  1905  (Journal,  N.S.  vol  viL  Part  IL  p.  494). 

Ostriches. — Na  30  further  amends  the  Game  Preservation  Ordioaoce, 
Na  6  of  1905,  and  prohibits  the  exportation  of  ostrich  eggs  save  to  coloiiies 
or  territories  with  reciprocal  legislation.  Any  contravention  of  the  Act  to 
be  punished  with  imprisonment  with  or  without  hard  labour  for  a  period  of 
not  less  than  one  and  not  exceeding  two  years. 

Diseaiet  among  Cattle.— No.  17  amends  certain  provisions  of  the  Catde 
Disease  (East  Coast  Fever)  Ordinance,  Na  38  of  1904  Qoumal,  N.S.  vol 
viii.  Part  I.  p.  179),  relating  to  the  prohibition  of  transfer  or  moitgnge 
of  farms  until  the  costs  of  fencing  the  same  have  been  paid. 

Dogs. — No.  23  consolidates  and  amends  the  law  relating  to  the  legislration 
and  control  of  dogs  outside  the  area  of  municipalities.  The  Act  provides 
for  the  registration  of  dogs  and  issue  of  a  badge  for  same  to  their  owncn. 
It  gives  power  to  the  administration  to  destroy  dogs  which  tie^Mas  or 
are  found  without  badges.  It  repeals  certain  Vplksraad  Resolutions  of  the 
years  1887,  1891,  1893,  and  1898. 

Johannasbuiy. — No.  27  amends  the  Vrededorp  Stands  Ordinanoe,  No. 
31  of  1906  (Journal,  N.S.  vol.  viii.  Part  IL  p.  364),  transferring  the  tediold 
ttitle  of  these  stands  from  the  Govenmnent  of  the  Colony  to  the  Momcqial 
0>uncil  of  Johannesburg  and  by  the  Munidpal  Council  to  the  r^isteied 
holders  of  these  stands,  subject  to  the  conditions  set  out  in  the  Act. 

Pretoria. — No.  32  confers  further  powers  on  the  Council  of  tbc  Moni- 
<cipality  of  Pretoria. 

Townships.— No.  33  amends  the  provisions  of  die  Townships  OrdinaDoek 
iNo.  19  of  1905  (Journal,  N.S.  vol  vii.  Part  II.  p.  493). 

Szeiso  and  Customs. — Na  9  imposes  an  excise  duty  on  beer  brewed  in  the 
•Colony  and  a  customs  duty  on  beer  brewed  in  and  imported  from  any  colony, 
territory,  or  state  belonging  to  any  Customs  Union  with  the  TransvaaL 

Knanoes. — No.  4  applies  a  sum  not  exceeding  ^^500,000  towards  the 
service  of  the  year  ending  June  30,  1908. 

No.  8  provides  rules  for  raising  a  sum  of  ^5,000,000  as  a  loan  for 
•the  Transvaal,  including  provisions  for  the  payment  of  interest  and  the 
•creation  of  a  sinking  fund. 

No.  20  applies  a  further  sum  (not  exceeding  ^^2,380  i6s.  6d.)  for  die 
service  of  the  year  ending  June  30,  1906. 

No.  21  applies  a  further  sum  (not  exceeding  ;^277,i45)  for  the  serrice 
of  the  year  ending  June  30, 1907. 

No.  22  applies;  a  sum  of  ^3,460,760  for  the  service  of  the  year  ending 
June  30,  1908. 
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5.  SOUTHERN  RHODESIA. 

{Contributed  by  Edward  Mansom,  Esq.] 

Ordinances  passed — 10. 

Xmploymaiit  of  VatiTM  (No.  1}  amends  in  some  small  particulars  the 
Natives  Employment  Ordinance,  1899. 

Poft  Offloe  SaTingi  Bank.— No.  2  amends  the  Post  Office  Savings 
Bank  Ordinance,  19049  as  to  the  transfer  of  Savings  Banc  Accounts. 

Billf  of  Szehange  (No.  4).— This  is  an  adoption  of  the  recent  English 
Act  No.  17,  1906.  A  banker  receives  payment  of  a  crossed  cheque  for  a 
customer  within  the  meaning  of  s.  80  of  the  Bills  of  Exchange  Regulations, 
1S95,  notwithstanding  that  he  credits  his  customer's  account  with  the  amount 
of  the  cheque  before  receiving  payment  thereof. 

Adminiitration  of  Ettatat  (No.  6).— This  is  an  Ordinance  of  one  hundred 
and  twenty-nine  Articles  consolidating  and  amending  the  law  relating  to- 
the  administration  of  the  estates  of  deceased  persons,  minors,  lunatics,  and 
absentees. 

Whenever  any  person  dies  leaving  any  property  or  leaving  a  will  the 
nearest  male  relative  is  to  deliver  a  formal  notice  of  death  to  the  Master  of 
the  Court. 

Wills  may  be  deposited  with  the  Master.  If  not  so  deposited  any  person 
having  a  will  in  his  possession  is,  on  the  death  of  the  testator,  to  transmit 
the  will  to  the  Master.  A  warrant  may  be  granted  to  search  for  stolen  or 
concealed  wilb.  In  case  of  marriage  in  community  of  property  the  surviving 
spouse  is  to  have  an  inventory  taken  and  transmitted  to  the  Master. 

The  estates  of  all  persons  dying  either  testate  or  intestate  are  to  be 
administered  and  distributed  according  to  Law  under  letters  of  administration 
to  be  granted  by  the  Master  to  the  testamentary  executor  duly  appointed  by 
such  deceased  persons,  or,  in  default  of  testamentary  executors,  to  such 
person  as  shall  be  appointed  executor  dative.  Arts.  40-66  prescribe  in  great 
detail  the  duties  of  executors.  Arts.  69  and  70  deal  with  the  estates  of  natives 
married  by  native  custom;  Arts.  71-112  with  the  estates  of  minors  and 
absent  persons.    Arts.  1 13-29  contain  a  variety  of  subsidiary  provisions. 

Kunieipalitiot  (No.  7).— The  Ordinance  provides  machinery  for  deter- 
mining whether  the  Mayor  shall  be  appointed  by  the  Administrator  or  be 
one  of  the  Councillors  of  the  Municipality.  Power  is  also  given  to  the 
Council  of  any  Municipality  to  require  means  of  egress  from  buildings  to 
be  provided  in  case  of  fire. 

Minos  and  Kinorals  (No.  10).— -The  object  of  this  amending  Ordinance 
is  to  secure  the  working  of  mining  blocks  or  locations  by  the  holders.  It 
requires  the  holder,  within  six  months  of  registration  of  the  location,  to 
execute  at  least  thirty  feet  of  development  work,  as  much  during  the  next 
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six  months,  and  sixty  feet  daring  every  sacceeding  year.  In  evideooe  d 
the  work  having  been  done,  he  must  obtain  an  inspection  certificate  from 
the  Mining  Commissioner,  foiling  which  the  location  is  liable  to  forieitvie. 
^'  Development  work  "  is  defined  by  Ait  9  of  the  Ordinance. 

A  mining  location  may  be  worked  for  profit,  on  notice  given  to  the 
Mining  Commissioner.  Art.  13  fixes  a  scale  for  the  royalties  payable  oa 
such  working  for  profit  There  are  special  royalties  for  specud  kinds  of 
minerals. 


VI.    WEST    AFRICA. 
[ContrUmted  by  Albert  Gray,  Esq.,  K.C] 

I.  GAMBIA. 
Ordinances  passed — 8. 

Attomey-OaneraL — A  vacancy  in  the  office  of  Attorney-General  having 
recently  occurred,  an  Ordinance  (No.  a)  vests  all  the  powers  of  tiiat  officer 
in  the  Legal  assistant  to  the  Governor. 

Criminal  Svidanoe.— Ordinance  No.  6  follows  the  Crimiiud  Bvidenoe 
Act,  1S98,  save  in  one  particular.  In  case  of  marriages  other  than  ChristiiD, 
the  husbandior  wife  is  a  competent  and  compellable  witness,  but  no  party 
to  a  Mohammedan  marriage  is  compellable  to  disclose  any  commtxnicatioa 
made  dmring  the  marriage. 

2.    SIERRA    LEONE. 
Ordinances  passed — 36. 

Mohanaadaa  BdaoatiMu— A  Board  is  constituted  of  from  four  to  sii 
persons,  chosen  by  the  Govomor,  from  the  Mohammedan  communis  for  the 
supervision  and  extension  of  •education  among  the  Mohammedan  popolatioD 
<No.  a).  The  Mohammedan  schools  are  to  be  exempt  from  the  provisioos 
of  the  Education  Ordinances.  The  Board  can  make  rales  for  the  dis- 
tribution Kd  this  grant 

Aliens  and  Vatnraliiation. — Aliens  may  be  naturalised  in  the  Colony 
after  a  residence  of  one  year,  this  procedure  being  similar  to  that  which 
prevails  in  England  (No.  5).  The  same  Ordinance  provides  that  aliens  may 
acquire,  hold  and  dispose  of,  real  and  personal  property  of  all  kinds  in  the 
same  manner  as  natural-bom  subjects. 

Prevention  of  Cormption.— An  Ordinance  on  this  subject  (No.  11) 
follows  the  United  Kingdom  Act,  6  Ed.  VII.  c  34. 
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BnriaL — ^A  penalty  is  imposed  on  relations  and  householders  who  fiail 
to  bury  a  body  within  thiity-six  hours  after  death. 

CoronAn'  Inqnetti. — "  Coroner's  Law  "  and  procedure  are  consolidated 
in  Ordinance  No.  33.  The  most  noteworthy  feature  of  the  Sierra  Leone 
law  is  that  inquesU  with  jury  are  held  only  in  the  chief  towns.  Elsewhere 
the  Coroner  holds  an  "inquiry,"  with  the  same  powers  of  committing  for 
trial  as  if  he  were  sitting  with  a  jury.  Nfitive  headmen  have  the  duty 
of  making  inquiries  in  cases  of  sudden  death,  but  where  there  is  reason  to 
believe  that  the  death  was  murder  or  manslaughter,  the  Coroner  must  hold 
a  further  inquiry. 

3.  GOLD    COAST. 

(i)  COLONY. 
Ordinances  passed — 21. 

Pott  Oflloe.— In  case  of  the  loss  within  the  Colony  of  any  roistered 
parcel,  the  Governor  is  required  (except  in  cases  beyond  control)  to  pay 
compensation  not  exceeding  50  francs  (No.  1 1). 

Criminal  Svidanoe.— The  Criminal  Evidence  Act,  1898,  is  applied  to  the 
Colony  (No.  13),  but  the  Gambia  variation  is  not  followed.  Where  a  person 
charged  with  an  offence  is  married  otherwise  than  by  the  Christian  rite 
the  spouse  is  a  competent  and  compellable  witness.  A  proviso  is  added 
that  no  party  to  such  a  marriage  is  compellable  to  disclose  a  communication 
made  during  the  marriage.  In  the  Gambia  Law  this  proviso  applies  only 
to  Mohammedan  marriage. 

Xinairal  (ML — A  short  Ordinance  (No.  15)  contains  some  of  the  provisions 
of  the  Southern  Nigeria  law.  It  provides  that  the  Government  are  to  have 
a  right  of  pre-emption  over  all  crude  oil  raised  in  the  Colony.  The  price 
is  to  be  (failing  agreement)  the  market  price  at  the  nearest  port  of  shipment, 
and,  failing  that,  the  market  price  at  Port  Arthur,  Texas.  No  provisions  are 
made  for  licences  or  leases. 

Pzisons. — An  amendment  (No.  16)  of  the  Prisons  Ordinance,  1876, 
removes  shot-drill  from  the  list  of  ordinary  penal  tasks,  but  preserves  it 
as  "  punishment  labour."  The  daily  maximum  of  shot-drill  is  to  be  three 
hours  instead  of  six,  and  there  must  be  an  interval  of  an  hour  between  two 
spells  of  an  hour  and  a  half  each. 

Kotor-Can.— The  Motor  Traffic  Ordinance,  1907  (No.  17),  differs  in  a 
good  many  respects  from  the  Motor-Car  Act,  1903.  A  licence  may  not 
be  given,  without  the  Governor's  consent,  for  a  motor-car  exceeding  six 
tons ;  and  the  licensing  officer  may  refuse  a  licence  for  a  car  so  constructed 
as,  in  his  opinion,  to  be  dangerous  to  persons  or  animals  using  the  roads, 
or  injurious  to  the  roads  or  bridges.  Licences  may  be  granted  for  a  year 
or  a  half-year.    Fees  are  fixed  for  the  various  classes  of  motor-cars,  but  the 
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Goreroor  may,  in  his  ditcretton,  exempt  a  peraoo  from  the  cb^gntioa  to  pay 
any  fee.  Driven  most  hold  certificates  of  competency.  No  rate  of  speed 
is  fixed  by  this  Ordinance,  but  it  may  be  fixed  for  a  town  by  the  President 
of  the  Town  Council,  and.  for  other  places,  by  the  Governor. 

Vfawnis. — No  person  may  manufacture  any  firearms  in  the  Colony 
without  a  licence  from  the  GoTem<v  (No.  18).  The  same  Ordinaoce  makes 
it  an  offence,  punishable  with  a  fineof  ^100.  or  twelve  months' imprisonment, 
to  convert  a  flint-lock  into  a  cap-gun. 

XaUways. — A  gratifying  sign  of  prosperity  is  an  Ordinance  providing  for 
applications  by  private  capitalists  for  the  construction  <^  railways.  Provisional 
licences  are  issued  for  the  survey  of  routes.  A  commission  of  inquiry  may 
follow,  and  the  Governor  may.  on  its  report,  or  without  any  report,  grant  a 
licence  for  construction,  which  is  to  contain  the  conditions  subject  to  which 
the  railway  is  to  be  made  and  maintained  The  licence  carries  with  it 
the  powers  o(  acquiring  the  necessary  lands,  subject  to  the  Public  Lands 
Ordinance.  1S76.  Superfluous  lands  must  be  retnmsferred  to  the  owner 
within  a  specified  term,  or,  if  no  time  is  specified,  ten  years.  The  railway 
is  not  to  be  opened  for  public  traflSc  until  iq>proved  by  the  inspector  of 
railways.  The  owner  of  the  railway  must  not  grant  any  undue  preference^ 
or  subject  any  particular  traflSc  to  unreasonable  disdiarges,  and  must  give 
all  due  frudlities  for  forwarding  traffic  over  other  lines.  The  railway  is  not 
to  be  sold  or  mortgaged  without  the  ccmsent  of  the  Governor. 

The  Government  has  a  right  to  construct  tdegraph-lines  along  the  railway 
and  to  use  the  railway  m  times  of  emergency ;  also  to  purchase  it.  if  it  is 
discontinued  or  abandoned. 

Timbtr. — A  somewhat  drastic  Ordinance  (No.  30)  prohiUts  the  cutting 
of  immature  trees,  apparently  including  those  on  private  lands.  A  list  of 
protected  trees  is  given  in  the  schedule  and  may  be  added  to  by  the  Governor. 

Kokanmedaa  Karriage.— All  Mohammedan  marriages  must  be  registered 
at  the  office  of  a  District  Commissioner.  For  this  purpose  the  bridegroom, 
the  bride's  wali,  two  witnesses  to  the  marriage,  and  a  licensed  Mohammedan 
priest  have  to  attend,  and  the  last-named  must  give  a  certificate  that  the 
marriage  is  valid  according  to  Mohammedan  law.  The  same  procedure  is 
applicable  to  divorces. 

(ii)  ASHANTI. 

Ordinances  passed— 5. 

nraarms. — The  only  Ordinance  meriting  notice  is  one  dealing  widi 
the  storage  and  possession  of  firearms.  It  is  of  normal  form  except  in  so 
far  as  it  prohibits  (as  in  the  Gold  Coast)  the  conversion  of  flint-lock  guns. 

(iii)  NORTHERN    TERRITORIES. 
The  legislation  of  the  year  has  no  features  of  interest 
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4-  NORTHERN    NIGERIA   (PROTECTORATE). 
Proclamations  passed — 17. 

Maniafe. — A  general  Law  on  the  subject  of  dvH  marriage  (No.  i)  is 
on  the  lines  of  the  now  Model  Crown  Colonj  form,  and  provides  all  the 
necessary  procedure  and  restrictiye  enactments.  Marriage  is  authorised 
with  a  deceased  wife's  sister,  and  also  with  her  niece :  otherwise  the  English 
Table  of  Affinity  rules. 

■attve  Tribnaals. — ^In  this  Protectorate,  where  organised  procedure  does 
not  as  yet  reach  fer,  much  power  is  in  die  hands  of  the  native  chiefs,  and 
Alkali's  Courts  under  the  sanction  of  the  Native  Courts  Proclamation,  1906. 
In  order  to  support  and  at  the  same  time  control  these  tribunals,  a  new 
Proclamation  (No.  2)  provides  that  their  orders  may  be  brought  before  the 
Provincial  Courts  for  the  purposes  either  of  enforcement  or  of  modification 
or  quashing. 

Cmelty  to  Animals. — It  is  only  necessary  to  note  the  passing  of  a  Law 
in  the  form  familiar  to  us,  in  order  to  show  that  measures  of  this  civilising 
character  are  not  liorgotten  by  the  Protectorate  Govenmient. 

Rubber  AduttoratioiL— A  severe  Law  (No.  8)  is  passed,  whereby  a  person 
who  adulterates  rubber,  or  possesses  or  exports  any  adulterated  rubber,  is 
liable  to  a  penalty  not  exceeding  ^50  or  imprisonment  for  six  months. 
The  maximum  penalties  are  increased  twofold  for  a  second  or  subsequent 
conviction. 

81aT«ry. — A  Proclamation  (No.  17)  in  continuation  of  previous  Laws  of 
1904  and  1905,  but  in  a  more  improved  form,  makes  provision  for  the 
freedom  of  all  persons  bom  since  1901,  against  slave-dealing,  and  for  the 
manumission  of  slaves  brought  into  the  Protectorate. 

5.  SOUTHERN  NIGERIA  (COLONY). 
Ordinances  passed — 27. 

Luaaej.— No.  5  is  a  Law  to  make  provision  for  the  care  and  custody  of 
lunatics  in  the  Colony  and  Protectorate.  Its  provisions  are  of  a  normal 
character. 

■bieral  OiL — Hitherto  mineral  oil  has  been  dealt  with  under  the  mining 
Law  applicable  to  minerals.  Now  by  No.  12  it  is  treated  separately.  Experi- 
mental licences  may  be  granted  within  one  year  from  the  passing  of  the 
Ordinance.  The  holder  has  the  sole  right  of  drilling  for  oil  within  lands 
specified,  and  not  exceeding  500  square  miles.  As  soon  as  any  mineral 
oil  is  raised  by  the  holder,  no  further  licence  is  to  be  given.  The  licence 
subsists  only  for  four  years:  thereafter  the  holder  must  take  a  lease  from 
the  Governor.    Apparently  the  rights  of  drilling  for  oil  on  private  lands  are 
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tmkeo  awmj  or  denied  A  licence-holder  has  to  pay  ^i  per  annum  iv 
every  square  mile  of  land  comprised  in  his  Ucence.  A  lessee  has  to  pif 
^15  per  annum  for  every  quarter  of  a  square  mile  of  land  subject  to  Ini 
lease.  Both  licence-holders  and  lessees  have  also  to  pay  £1$  per  anams 
for  every  hole  drilled.  There  is,  further,  a  royalty  of  5  per  cent,  oq  oil  taisod 
under  a  licence,  and  7I  per  cent  for  oil  raised  under  a  lease.  licence- 
holders  and  lessees  may  be  required  by  the  Government  to  erect  a  refineqr 
or  to  arrange  for  their  oil  being  r^ned  by  others.  Gorenunent  abo  has 
a  right  of  pre-emption  over  all  crude  oil,  at  market  rates. 

fcviafi  Banks. — It  seems  that  hitherto  deposits  of  savings  have  been 
made  at  the  Colonial  Treasury.  A  Law  (No.  15)  now  transfers  all  socfa 
deposits  to  the  Postmaster-General,  and  oiganises  a  Post  Office  Savings 
Bank  System  on  normal  lines. 


VII.     EAST    CENTRAL    AFRICA. 

[CmtrOuitd  fy  Albert  Gray,  Esq.,  K.C] 
I.  EAST  AFRICA 
Ordinances  passed — 15. 

IDning.— The  Mining  Regulations  of  190s  are  amended  to  a  hige 
extent  "Mineral"  is  now  defined  as  not  including  day,  sand,  or  stone 
which  is  suitable  for  road-making  or  building,  or  for  the  making  of  potteiy 
or  similar  purposes,  and  "from  which  no  other  mineral  of  such  qoa&y 
and  in  such  quantity  as  to  be  of  commercial  value  can  be  obtatned." 

Prospecting  licences  can  be  granted  only  to  Europeans ;  they  are  vdid 
for  six  months  only,  but  are  renewable.  A  prospector  can,  on  his  fee  of  Rs.5, 
search  and  prospect  on  Crown  land,  but  if  he  wi^ies  to  search  on  private 
land  he  must  make  a  deposit  of  Ks.375.  Digger's  licences  also  can  only 
be  granted  to  Europeans.  A  digger  gets  his  allotted  aiea  upon  a  "  Public 
Field."  He  must  register  at  a  public  office  all  gold,  silver,  or  ptedous 
stones  found  on  his  claim  on  the  second  of  each  month.  The  zone  within 
100  feet  of  the  centre  of  the  Uganda  Railway  is  exempt  from  the  Regnktions. 

Vative  Vessels. — Some  strict  regulations  governing  the  use  of  native 
vessels  are  included  in  Ordinance  No.  3.  A  native  vessel  is  not  allowed 
to  leave  an  East  African  port  unless  it  is  authorised  to  fly  the  fiag  of 
one  of  the  Signatory  Powers  of  the  Brussels  Act.  Native  vessels  belonging 
to  British  subjects  or  British-protected  persons  must  be  registered  every 
year.    A  licence  to  fly  the  British  flag  is  not  given  unless  the  Port  Officer 
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is  satisfied  that  the  owner  or  fitter-out  possesses  real  estate  in  the  Protectorate, 
or  gives  adequate  security  for  the  fines  to  which  he  may  be  liable.  The 
embarkation  of  passengers  on  native  vessels  is  subjected  to  careful  super- 
vision and  regulation  in  order  to  prevent  or  disclose  any  conduct  savouring 
of  slave-dealing. 

Plagae  and  Chatom. — No.  4  is  a  Quarantine  law  of  the  modem  type. 
Plague  and  cholera  are  treated  separately,  ships  being  classed  as  "  Plague- 
infected/'  "  Plague-suspected,"  and  "  Plague  healthy  " ;  and  similarly  with 
respect  to  cholera.  Infected  or  suspected  ships  must  not  communicate 
with  any  port  or  place  in  the  Protectorate,  except  one  of  the  four  principal 
ports.  Plague-infected  ships  are  obliged  to  have  all  rats  destroyed  im- 
mediately after  the  discharge  of  the  cargo.  In  the  case  of  plague^uspected 
ships,  or  of  ships  arriving  from  an  infected  port,  the  Medical  Officer  of 
Health  may  require  this  to  be  done.  In  the  case  of  cholera-infected  or 
suspected  ships,  stringent  regulations  are  made  with  respect  to  the  water 
supply,  soiled  linen,  human  excreta,  etc 

JktigDMtifioi  0f  Oflotrs.— In  East  Africa,  in  its  earlier  days  of  Indian 
connection,  the  chief  officers  were  designated  Commissioner,  Sub-Com- 
missioner, Collector,  and  Assistant  Collector.  These  are  now  (Ordinance 
No.  5)  to  be  designated  Governor,  Provincial  Commissioner,  District 
Commissioner,  and  Assistant  District  Commissioner. 

Slaveiy. — As  from  October  i,  1907,  the  legal  status  of  slavery  is 
abolished  in  the  Protectorate  (No.  7).  No  rights  over  the  body  services 
or  property  of  a  slave  are  enforcible  in  any  Court,  but  a  District  or  Special 
Court  may  entertain  claims  for  compensation  in  respect  of  the  loss  of  service 
or  in  respect  of  any  property  of  the  master  held  by  the  slave.  The  com- 
pensation is  not  to  exceed  Rs.  100  in  respect  of  any  one  slave.  Provisions 
are  made  against  fraudulent  claims  and  for  appeals  to  the  High  Court 
Compensation  may  also  be  paid  to  an  aged  or  infirm  slave,  who  may  be 
unable  to  earn  a  livelihood  as  a  free  man.  Concubines  are  not  within 
the  Ordinance  as  slaves,  but  a  concubine  may  apply  to  the  Court  for 
dissolution  of  bond  of  concubinage  on  the  ground  of  cruelty. 

Ostriehes. — ^A  special  law  (No.  8)  is  passed  with  respect  to  ostriches, 
which  are  accordingly  taken  out  of  the  Game  Ordinance  of  1906.  An 
''ostrich  farmer"  must  be  a  European  and  must  be  registered;  annual 
licences  must  be  taken  out  by  an  "ostrich  farmer"  (Rs. 45)  and  by  a 
feather  merchant  (Rs.  15).  An  ostrich  farmer  may  sell  feathers  to  a  feather 
merchant,  or  may  himself  export  them.  A  hunter's  licence  may  not  be 
granted  to  any  one  but  an  ostrich  fanner.  It  enables  its  holder  to  capture 
young  wild  ostriches  (age  under  two  months)  and  take  the  eggs  of  wild 
ostriches.  A  feather  merchant  may  export  feathers  bought  from  a  farmer . 
but  he  must  keep  a  careful  register  of  his  transactions. 

Yoluntaers. — Provision  is  made  for  the  enrolment  as  volunteers  of  Parsis 
and  Goanese.    Men  of  these  races  are,  however,  to  form  separate  companies* 
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and  tie  Dol  to  be  eanrfkd  rnilMi  at  least  fifteen  are  veadj  to  jom;  and 
when  the  nvmber  of  ettfaer  oompanj  faUt  below  fifteen  it  is  to  be  difhanifd 

Jadkiaiy.— The  ooostitotion  and  powets  of  the  varioos  Coarts  of  the 
Protectorate  are  defined  in  a  comptchensiye  Oidinanoe  (Na  13)  winch 
repeals  all  the  existing  pitmsions,  man  j  of  which  applied  the  Indian  Code 
sfstem  bj  reference.  The  Couts  sobordinitte  to  the  High  Coort  are  of 
three  daMes:  thoaeof  the  Provincial Commissiooery  a  Distriot  Commtwinner, 
and  an  Assistant  District  Commissioner.  Besides  these,  there  are  in  the 
Coot  Districts  three  dasses  of  Native  Courts:  those  of  a  Lewali,  a  Cacfi, 
and  a  Mndir.  Bejond  the  Coast  districts  native  jurisdiction  may  be  confesred 
by  the  Governor  on  a  tribal  chief^  a  councfl  of  elder%  or  village  headman. 

As  regards  civil  joriadictioo,  that  of  a  first-class  Court  extends  to  Rs.  750 
vahie,  or,  when  the  defendant  is  a  native,  Rs.  1,500 ;  of  a  second-daas 
Coot  Rs.500,  or,  when  the  defendant  is  a  native,  Rs.  1,000 ;  of  a  durd- 
dass  Court,  Rs.  ssa  A  Lewali  has  jurisdaction  over  natives  up  to  Rs.  750. 
A  Cadi  has  jurisdiction  only  in  Mohammedan  cases  of  status,  iidkeritanoe, 
and  marriage.  A  Mudir  has  jurisdiction  up  to  Rs.  S50.  There  is  an  appeal 
from  all  subordinate  Courts  to  the  High  Court,  but  in  i^peals  ftom  a 
OmU's  Court  the  Chief  Cadi  sits  in  the  High  Court  as  assessor. 

In  criminal  matters  the  three  classes  of  Courts  have,  as  regards  non* 
natives,  the  powers  of  the  three  dasses  of  Indian  magistrates,  their  pumtive 
powers  bdng  limited  to  imprisonment  lor  two  years^  six  monUi^  and  one 
month  respectively,  or  to  fines  of  Rs.  1,000,  Rs.  soo,  and  Rs.  50  respective^. 
Additional  powers  may  be  granted  by  the  Governor  in  special  cases.  As 
regards  natives,  their  powers  are  not  so  limited,  but  all  cases  of  murder; 
culpable  homidde,  and  dacoity  with  murder,  must  be  committed  to  the 
High  Court  Subordinate  Courts  may  impose  sentences  of  whipping  up 
to  twenty46ur  Ushes,  but  when  the  sentence  exceeds  twelve  it  must  be 
approved  by  the  High  Court 

Another  Ordinance  (No.  14)  requires  that  all  cases  where  a  European 
or  American  is  charged  with  an  offence  punishable  with  impriaonmeat 
exceeding  six  months  must  be  committed  to  die  High  Court 

2.  UGANDA. 
Ordinances  passed — 7. 

Uvw  Bagilattai  —Dredging  for  minerals  and  precious  stones  in  rivers 
is  reguUited  by  licence.  No  fee  is  fixed,  but  the  Governor  may  require  such 
security  as  he  thinks  fit,  and  may  impose  terms. 

Licences  must  also  be  taken  out  for  the  use  of  steam  vesseb  on  riven. 

Amthantieatton  sf  Doeamsnts.— Documents  executed  in  the  Unked 
Kingdom  for  use  in  the  Protectorate  must  be  authenticated  before  a  Nolaiy 
Public ;  in  any  African  Colony  or  Protectorate  by  a  Notary  Public,  Resident 
Magistrate,  Resident  Commissioner  or  Assistant  Commissioner,  in  any  foreign 
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country,  before  a  British  Consul  or  Vice-Consul,  by  a  Secretary  of  State  or 
other  officer,  and  certified  by  the  Consul  of  the  Power  in  question  to  be 
a  due  authentication. 

■avingi  Banks. — ^An  Ordinance  of  normal  provision  (No.  4)  provides 
for  the  establishment  of  a  Savings  Bank  at  the  head  office  of  the  Uganda 
Treasury,  with  branches  at  such  out-stations  as  may  be  approved  by  the 
Governor.    It  is  noted  here  as  marking  the  progress  of  the  Protectorate. 

Vndedralilef. — A  Sub-Commissioner  may  order  a  native  (not  being  a 
native  of  the  particular  district)  to  remove  himself  elsewhere,  if  in  the  Sub> 
commissioner's  opinion  he  is  conducting  himself  so  as  to  be  dangerous  to 
the  peace  of  the  district  (No.  5). 

3.  SOMALILAND. 
Ordinances  pas8ed-*5. 

Otaa  PxeaervmtiMu^A  new  Ordinance  (No.  a)  deals  with  this  interesting 
subject,  and  repeals  all  previous  regulations.  Foltowing  the  legislation  of 
East  Africa  and  other  places,  it  provides  for  sportsmen's  licences  {R%.  500), 
public  officers'  licences  (Rs.  100),  settlers'  licences  (Rs.  100),  and  special 
licences  for  which  the  Commissioner  may  fix  the  fees  according  to  cir- 
cumstances. Sportsmen  and  public  officers  are  permitted  to  kill  a  limited 
number  of  animals  mentioned  in  a  schedule.  A  settler  is  more  restricted ; 
his  bag  must  be  confined  to  some  antelopes  and  gazelles,  pigs,  and  smaller 
cats.  The  following  are  absolutely  protected  from  every  assault  except  that 
of  a  person  holding  a  special  licence :  viz.  zebras,  giraffes,  eland,  gnu,  wild 
ass,  buffitlo,  elephant,  ostrich,  vultures,  and  secretary  birds.  Special  licences 
are  only  to  be  granted  for  scientific  or  administrative  reasons. 

Zariba  Ihies-^Zaribas  for  the  purpose  of  Ordinance  No.  5  are  enclosures 
for  standing  cattle,  eta,  brought  down  from  the  hinterland  for  sale  or  export. 
Dues  are  prescribed  for  the  different  animals.  The  interesting  feature  of  this 
law  is  that  it  seems  to  carry  out  some  treaty  obligations.  Three-fourdis  of 
the  net  revenue  of  the  Zaribas,  up  to  a  maximum  of  Rs.  xo,ooo  in  any  one 
year,  have  to  be  paid  over  to  the  Ayyal  Ahmed  tribe. 

4.  BRITISH    CENTRAL   AFRICA. 
Ordinances  passed — 7. 

Xailwaya.— The  progress  of  the  Protectorate  is  indicated  by  the  passing 
of  an  Ordinance  dealing  with  the  construction  of  railways  by  private 
capitalists  (No.  7),  and  an  accompanying  Ordinance  for  the  compulsory 
acquisition  of  land  (No.  4).  It  is  unnecessary  to  expatiate  upon  the  details 
of  normal  laws  on  these  subjects.  Suffice  it  to  say  that  they  are  entirely 
up  to  date,  even  to  the  prohibition  of  spitting  in  railway  carriages. 

The  other  Ordinances  are  of  no  general  importance. 
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VIII.   SOUTH    ATLANTIC. 
[Com/rl^ted  by  Edward  Mahsoh,  Esq.] 

I.  THE  FALKLAND  ISLANDS. 
Number  of  Ordinances  passed— 4* 

lioa  iA  Skaep  (Na  i). — Every  owner  of  sheep  is  by  this  Ordinanoe 
required  to  have  them  dipped  once  a  year  between  March  and  Jane,  and 
in  de&ult  is  liable  to  a  fine  of  sx.  per  sheep.  **  Dipping  "  means  inunetsiag 
the  sheep  in  some  lice-destroying  preparation.  The  sheep,  if  fit  for  slan^iter, 
may  be  slaughtered  as  an  alternative.  There  is  a  further  penalty  for  allowing 
sheep  infested  with  lice  to  be  driven  or  suffered  to  stray,  or  fbond  on  any 
land  where  sheq>  are  offered  for  sale.  Ewes  before  and  after  lamlnng  are 
exempted  from  dipping. 

Sipplj  (Na  2). 

Panstaa  (Na  3)  makes  a  slight  amendment  in  the  Pensions  Ordinance, 
1906,  by  providing  for  the  case  where  an  officer  is  transferred  to  other  public 
service. 

2.    ST.    HELENA. 
Ordinances  passed — 7. 

XntoxkatiBg  Liquors  (No.  i). — ^This  u  an  Ordinance  regulating  the  grant 
of  licences  and  the  sale  of  liquor. 

The  justices,  in  whom  the  power  dL  granting  licences  is  vested,  are 
to  be  justices  appointed  by  the  Governor  resident  in  the  dtftrict  where 
the  business  is  to  be  carried  on.  The  justice,  if  satisfied  as  to  the  character 
of  the  applicant  and  the  suitability  of  die  premises,  gives  a  c^tificate,  which 
must  be  approved  by  the  Governor  before  any  licence  is  granted.  Full 
discretion  is  given  to  the  Governor  as  to  granting  or  refusing  it  Eveiy 
licence  is  to  expire  at  the  end  of  the  year.  Licences  may  be  renewed 
with  a  fresh  certificate  provided  no  objection  in  writing  has  been  received 
by  the  Colonial  Secretary  or  the  Treasurer.  The  word  "  Licensed,"  in  large 
letters,  must  be  used  on  the  premises. 

Hotels  are  not  to  be  licensed  unless  frilly  equipped  for  the  accommoda- 
tion of  not  fewer  than  four  boarders.  Taverns  are  not  to  sell  any  intoxicating 
liquor  between  10  o'clock  at  night  and  five  in  the  morning.  No  licence  b 
to  be  farmed.  The  conviction  of  a  licence-holder  for  an  offence  against 
regulations  or  good  order,  or  for  felony  or  misdemeanour,  renders  the 
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licence  liable  to  forfeiture.  Harbouring  a  constable,  or  giving  him  liquor, 
is  punishable  with  a  penalty;  so  is  serving  an  intoxicated  person,  or  a 
person  apparently  under  sixteen,  unless  the  liquor  is  delivered  in  a  corked 
or  sealed  vessel ;  or  suffering  gambling,  or  prostitutes,  or  persons  of  notoriously 
bad  character  on  the  premises.  Sending  a  young  person — under  fourteen — 
to  get  liquor,  except  in  a  sealed  vessel,  is  also  made  an  offence. 

In  case  of  riot  or  tumult  the  Governor  may  close  the  licensed  premises. 

The  scale  for  licences  is — for  an  hotel,  ^^50  (town),  ^£2$  (country); 
tavern,  ^50  (townX  jC^s  (country);  wholesale,  j£2$. 

Sup^y  (Nos.  a  and  4). 

PenfUmi  (No.  3). — Pensions  to  persons  who  have  been  in  the  service 
of  the  Colony  are  to  be  charged  on  the  revenues  of  the  Colony.  No 
public  officer  while  under  twenty  is  to  be  entitled  to  a  retiring  allowance. 
Pensions  are  not  to  be  granted  to  persons  under  sixty  (except  on  medical 
evidence  of  mental  or  bodily  infirmityX  and  then  only  on  a  certificate  of 
good  conduct  from  the  Governor ;  but  in  certain  cases  of  unfitness  not  due 
to  the  public  officer's  own  fault  a  discretion  is  reserved  to  the  Govemor- 
in-Council  to  allow  a  pension. 

The  maximum  pension  is  not  to  exceed  two-thirds  of  the  officer's 
highest  salary.  Pensions  are  to  cease  on  bankruptcy  or  conviction  for 
crime.    Regulations  are  scheduled  to  the  Ordinance. 

tmddiif  by  Juvenilat  (No.  4).— This  is  a  topic  now  quite  fiuniUar  to 
students  of  legislation.  The  Ordinance  makes  it  an  offence — punishable 
with  a  fine  of  20s. — to  sell,  give,  or  furnish  any  dgars,  cigarettes,  smoking 
or  chewing  tobacco,  or  other  form  or  preparation  of  tobacco,  to  any  person 
under  sixteen  years  of  age  for  his— or  her— -own  use.  But  the  person 
charged  may  plead  that  he  had  reason  to  believe  die  young  person  was 
of  the  age  of  sixteen,  or  that  he  was  acting  for  or  on  behalf  of  the 
parent  or  guardian. 

Procuring  tobacco  as  agent  for  a  person  under  sixteen  may  be  visited 
wiA  a  penalty  of  j£2. 

Any  juvenile  having  tobacco  in  any  form  in  his  possession  may  be 
fined  5^.,  or,  if  a  boy,  privately  whipped  (with  not  more  than  twelve  strokes 
of  a  birch  rod)  by  a  constable  in  the  presence  of  an  Inspector  or  the  parent 
or  guardian  of  the  boy. 

The  burden  of  proving  the  age  of  the  person  supplied  is  to  be  on  the 
person  charged ;  but  the  latter  may  inspect  the  Register  of  Births,  firee  of 
charge,  in  office  hours. 

Ciitomf  (No.  6)  reduces  the  charge  for  water  supply  to  the  shipping. 

I^uut  (No.  7)  reduces  the  tax  on  licences  for  water  boats,  luggage  boats, 
uid  passage  boats* 
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IX.   NORTH  AMERICAN  COLONIES. 

I.  DOMINION   OF  CANADA. 
This  legislation  has  not  yet  reached  England. 

2.  BRITISH  COLUMBIA 

[CoHtrihited  ib^  J.  A.  Simon,  K.C  M.P.] 

Public  Acts,  1-47  ;  Private  Acts,  48-62. 

GMTtof  Appadu— Na  10,  '<  the  Cmrt  of  Appeal  Act,  ipoj,**  ooosdtates  a 
ProTiocial  Court  ci  Appeal  consisting  of  a  Chief  Justice  and  three  e^er 
judges  to  be  called  Justices  of  Appeal.  In  this  Court  of  Appeal  are  to  be 
Tested  all  the  powers  and  jurisdiction,  civil  and  crinuiial,  of  the  Sapamt 
Court  of  British  Cdumbia  sitting  as  a  full  Court 

[The  constitution  of  Provincial  Courts  is  withia  the  exchisnre  powen 
of  the  Provincial  Legislation  (B.N.A.  Act,  s.  93),  but  the  appotntuEient  of 
Provincial  Judges  is  in  the  hands  of  the  Govemor-General,  and  their 
payment  has  to  be  provided  by  the  Parliament  of  Canada  {id.  ».  96,  ioo)l 
Consequently^  this  Provincial  Statute  can  only  beeome  effective  opoo 
the  ai^pointment  by  the  Federal  Government  of  the  necessary  addiricwBi 
judges.] 

Oampulsoty  Bedftbae  te  CUUbmL— No.  13  is  ''the  Curlew  Act,  1907," 
Ae  full  title  of  which  is  ''  An  Act  for  Regulating  the  Qouis  dtirii^  winch 
Children  of  tender  years  may  be  on  the  Streets  widiout  their  Psreals  or 
Guardians.''  A  ''child "  for  this  purpose  means  any  person,  male  or  female^ 
under  the  age  of  fourteen  years.  Upon  a  petition  signed  by  fiour-filttts  of 
the  inhabitants  (over  twenty-one  years  of  age)  of  any  community  of  not  kss 
than  one  hundred  adults  residing  in  close  proximity  to  each  otfaei;  the 
Lieutenant-CfOvemor  in  Council  may  erect  the  conmmnity  mto  a  "  Coifew 
District"  Thereupon  it  shall  be  unlawful  for  any  "  child "  to  be  on  the 
streets  or  roads  within  the  Curfew  District  after  9  p.m.  without  lawful 
excuse  unless  accompanied  by  a  parent  or  guardian,  unless  the  chfld  is 
employed  in  industrial  occupations.  For  breach  of  the  Act,  the  "  diHd  **  may 
be  convicted  before  a  justice  of  the  peace  and  fined  $5.  There  is  no 
punishment  for  the  parent  or  guardian  who  lets  the  child  remain  in  the  streets. 
[A  similar  law  already  exists  in  Ontaria  No  such  proposal,  hoiKveri 
was  included  in  the  Children's  Act,  1908,  of  the  Imperial  Legtslature  I  ] 

Drainage. — No.  14  is  an  Act  of  41  sections  and  8  Forms  in  the  Sdieduk, 
called  "the  Ditches  and  Watercourses  Act,"  providing  for  the  constnictioa 
and  maintenance  of  ditches  or  drains  by  agreement  between  land-owners, 
and  for  the  adjustment  of  differences,  fiuling  agreement,  by  an  engineer 
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appointed  by  the  municipality  with  a  right  of  appeal  from  his  award  to  a 
county  court  judge. 

Zranehiie.' — No.  16  amends  the  Provincial  Elections  Act,  and  provides 
that  no  Hindu  (i>.  no  "  native  of  India,  not  bom  of  Anglo-Saxon  parents, 
whether  a  British  subject  or  not")  is  to  be  placed  on  the  Register 
of  Voters. 

VoTMt  nm.— Na  20  amends  the  '*  Bush  Fire  Act "  by  substituting 
for  s.  7  of  that  Act  the  following:  *'A11  locomotive  engine^,. UjMd  on 
any  railway  which  passes  through,  or  any  stationary  engine  used  in,  any 
fire  district,  or  part  of  a  fire  district,  shall,  by  the  company  or  person  using 
the  same,  be  provided  with  and  have  in  use  the  most  approved  and 
efficient  means  used  to  prevent  the  escape  of  fire  fit>m  the  furnaces  or  ash- 
pans  or  smoke-stacks  of  such  locomotive  or  sts^onary  engines,  and  the 
company  or  person  shall  see  that  same  are  in  perfect  order  at  least  once 
a  day." 

Orimtal  lMiBigxm«i<UL— No.  a ia  is  ''An  Act  to  Regulate  Immigration 
into  British  Columbia^"  which  passed  the  Provincial  Legislation  but  assent 
to  which  the  Lieutenant-Governor  reserved.  It  contained  a  very  curious 
mi^rint  in  the  final  words  of  its  principal  clause,  s.  4,  which  runs  as 
follows:  ''The  imm^ration  into  British  Columbia  of  any  person  who, 
when  asked  to  do  so  by  the  officer  appointed  under  this  Act,  shall  fail 
himself  to  write  out  and  sign,  in  the  English  language,  or  any  language  of 
Europe,  an  application  to  the  Provincial  Secretary  of  the  Province  of 
British  Columbia,  to  the  effect  of  the  form  set  out  in  Schedule  B  to  this 
Act  annexed,  as  well  as  read  in  English,  or  any  language  of  Europe,  any 
test  submitted  to  him  by  the  office  appointed  under  this  Act  shall  be  lawful.^ 
The  constitutional  and  international  difficulties  to  which  this  Act  threatened  to 
give  rise  caused  the  mistake  of  "  lawful  **  for  "  unlawful "  to  be  overlooked. 
In  the  following  session  (No.  23  of  1908)  the  Provincial  Legislature  passed 
into  law  identically  the  same  Act,  with  the  substitution  of  "  shall  be  unlawful " 
for  "shaU  be  lawful." 

Xi|^  Ho«Ti  Say.— No.  23  is  the  Labour  Regulation  Act,  1907,  and 
provides  that  no  one  shall  be  employed  in  or  about  any  smelter  for  more 
than  eight  hours  in  twenty-four,  between  midnight  and  midnight ;  the  em- 
ployer is  liable  to  a  penalty  not  exceeding  $100  n<ur  less  than  $30  for  each 
workman  employed  for  a  longer  period,  and  the  workman  to  a  similar  penalty. 

Laad  Law.— No.  25  amends  the  Land  Act,  and  substitutes  a  number 
of  modified  provisions  as  to  pre-emption,  the  purchase  of  unsurveyed  Crown 
lands,  the  reservation  of  one-quarter  of  town  sites,  etc. 

XTnivendty  Endowment — No.  45  provides  that  the  Lieutenant-Governor 
in  Council  may  set  apart  by  way  of  endowment  to  the  University  of  British 
Columbia  lands  in  the  Province  not  exceeding  2,000,000  acres. 

Stock  Szehange. — ^No.  62  is  a  Private  Act  which  incorporates  the 
Vancouver  Stodc  Exchange. 
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3.  PROVINCE  OF  MANITOBA. 

[ContriMtd  fy  H.  Stuart  Moms,  Esq.] 

Acto  pawed— Public,  48 ;  Prhrate,  aj. 

BilUirit  ui  PM  (Na  a).— Keepers  of  Ikenaed  biyiaid.  pool  or 
hagatelto  rooms  nuj  noC  admit  or  aBow  to  remain  oo  their  premiaes  a  mmor 
ander  eighteen  years  without  the  consent  of  hia  puenta  or  goardiaii.  The 
keeper  is  req)onsibk  for  good  conduct  on  h»  premiaea,  and  must  oot 
allow  penona  of  notoriously  bad  character  to  aaaemUe  or  meet  thoeoo.  The 
police  have  a  right  of  aearch  at  any  time. 

Beetiaaa  (Na  13). — ^The  names  of  certain  persons  who  were  entitled  to 
be  registered  as  dectors  bot  who  were  refused  regiitfation  by  the  legiaiiaiioo 
clerk,  were  added  to  the  Hat  of  electocs. 

Oamt  PnaaiiaUim  (Na  17). — ^AD  biaon  or  bofiJoi  and  the  females 
and  &wna  of  deer,  cabri  or  antek>pe»  elk  or  wapiti,  moose,  reindeer  or 
cariboo,  are  protected  at  all  times. 

Gmaltf  Id  Aaimala  (Na  18).— The  Humane  Societies  Act  is  amended 
by  empowering  any  member  of  a  aodety  incorporated  under  this  Act,  or 
any  inspector  of  sodi  society,  to  enter  upon  ^y  land,  place  or  premiae^ 
other  than  a  dwelling  houae,  to  aearch  for  caaes  of  suq>ected  croeby  to 
animals  or  birda.  A  justice  of  the  peace  may  grant  a  aearch 
empowering  a  aearch  of  any  suspected  place,  and  die  caption  before 
of  any  animal  cruelly  used,  and  of  the  person  in  whose  cnafeody  or  ] 
it  be. 

Ubal  (Na  S3). — AH  reports  of  proceedings  in  any  Coort  of  Jottioe, 
in  the  Senate  or  Houae  of  Commons  of  Canada,  or  in  any  committee  thereof 
or  in  the  Legislature  of  any  Province  of  Canada,  or  in  any  commitlee  thereof 
aH  matters  contained  in  reports  printed  by  authority  of  the  Goremnent 
of  Canada  or  any  Province  thereof,  and  all  matters  g^ren  out  by  any  Depart- 
ment of  the  Government  of  Canada,  or  of  any  Province  of  Canada*  for 
publication,  published  in  any  public  newspaper  or  other  periodical,  are 
privileged  if  they  contain  only  fmx  and  authentic  reports  without  comment 

Kuieipal  Aatkoritiia. — No.  27  ameixk  the  Municipal  Act  in  many 
parts.  Women  of  foD  age  if  qualified  in  respect  of  property  may  vote, 
and  a  vote  is  given  to  fiumers'  sons  who  have  resided  on  thek  parents' 
hxms  for  twelve  mondis.  Municipalities  are  not  liable  for  accidents  arising 
from  persons  falling  owing  to  snow  or  ice  upon  the  side*walks  of  a  road  eaoept 
in  case  of  gross  negligence  of  the  municipality.  Munidpaltties  may  become 
fuel  merchants  to  the  residents,  and  for  that  purpose  may  keep  a  tfUxk 
of  twelve  months'  fuel,  but  the  fuel  must  not  be  sokl  at  such  a  price 
as  to  return  a  profit  to  the  municipality. 

PuUte  Behools.— Na  35  amends  the  Public  Sduwls  Act  on  several 
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minor  matters,  and  provides  that  the  British  national  flag  shall  be  flown 
(weather  permitting)  from  a  flagstaflfy  on  or  near  the  school,  every  day  of 
the  term  from  9  a.m.  to  4  p.m.  When  not  flown  it  must  be  exhibited  on 
the  wall  of  the  schoolroom. 

AppropriatiOB  (Nos.  43  and  44). — ^These  Acts  provide  $2,527)504.35  for 
the  Government  of  the  Province  till  December  31,  1907,  being  an  increase 
o(  $333»389-7o  over  1906. 

ttidigion  (Nos.  49,  50,  53,  58).—- The  following  were  by  private  Acts 
incorporated,  with  power,  infer  alia^  of  holding  real  and  personal  property : — 
the  congregation  Benai  Israel  of  Brandon;  the  Beigethaler  Waiseoamt — 
a  body  belonging  to  a  division  of  Protestants  known  as  Mennonites ;  First 
Church  of  Christ  Scientist,  Winnipeg;  the  Bishop  of  Keewatin;  the 
Roumanian  Congregation  Beth  Abraham  (Visach  Svard). 

IQsodlaiiMU  Wnor  Hatters.— AmendmeoU  of  detail  are  made  in  the 
following  Acts : — ^The  Assignments  Act  (No.  i),  the  Burials  Act  (Na  5),  the 
Children's  Protection  Act  (No.  6),  the  Manitoba  Joint  Stock  Companies 
Act  (No.  7),  the  Court  of  Appeal  Act  (No.  8),  the  Surrogate  Court  Act 
(No.  9),  the  Electoral  Divisions  Act  (No.  11),  an  Act  respecting  the  Pre- 
paration and  Revision  of  Lists  of  Electors  in  certain  Electoral  Divisions  of 
the  Province  (No.  la),  the  Manitoba  Evidence  Act  (No.  14),  the  Executions 
Act  (No.  15),  the  l^res  Prevention  Act  (No.  16),  the  Manitoba  Insurance 
Act  (No.  19),  the  Jury  Act  (No.  ao),  the  Law  Society  Act  (No.  aa),  the 
Liquor  Licence  Act  (Na  24),  the  Lunacy  Act  (No.  25),  an  Act  to  Amend 
the  Mortgage  Act  (No.  36),  the  Assessment  Act  (No.  28),  the  Municipal 
Boundaries  Act  (Nos.  29  and  30),  the  Parhiership  Act  (Na  3a),  the  Public 
Parks  Act  (No.  34),  the  Manitoba  Railway  Act  (No.  36),  the  Shops 
R^ulation  Act  (No.  46),  an  Act  respecting  Stray  Animals  in  Unoiganised 
Territory  (No.  4a),  an  Act  respecting  Government  Telephone  and  Telegraph 
Systems  (No.  45),  an  Act  respecting  Municipal  Telephone  Systems  (No.  46^ 
the  Vital  Sutistics  Act  (Na  47). 

4.  SASKATCHEWAN. 

[Contributed  by  H.  Stuart  Moore,  Esq.] 

Acts  passed — ^49,  of  which  17  are  classed  as  Local  or  Private. 

Appropriatio&  (No.  i).— This  Act  provides  $3,405,345.62  for  1907-8. 

loans. — No.  2  allows  the  Lieutenant-Governor  in  Council  to  authorise  the 
raising,  by  bonds  or  debentures  at  4  per  cent,  repayable  in  forty  years,  of  a 
loan  of  $200,000  for  purposes  of  cost  of  public  buildings  and  permanent 
public  improvements. 

Interpretation  Aet  (No.  4).— This  Act  provides  rules  of  construction  of 
Acts  and  for  the  interpreution  of  words  used  therein.  The  Law  is  considered 
as  always  speaking,  and  whenever  any  matter  or  thing  is  expressed  in  the 
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pretent  tense  the  tune  shall  be  applied  to  the  ctrcumstances  aa  thej  ane; 
so  that  effect  may  be  giveo  to  each  Act  and  every  pait  thereof  aooocdnig  ts 
its  wpttitf  true  intent,  and  meaning.  Every  Act  and  every  proviaton  tfacmtf 
shall  be  deemed  remedial,  and  is  to  receive  such  fiur,  luge,  and  libetai  cob- 
stmction  and  interpretation  as  will  ensure  the  attainment  of  the  obpeet  of 
the  Ad.  The  terms  interpreted  are  more  nwneroos  than  in  die  Impedd 
Interpretation  Act  This  Act  also  provides  as  to  amendments  and  repeal  of 
Acts  and  the  effect  thereof 

ElMttsaa. — ^Na  5  gives  the  procedure  to  be  ftrflowed  in  the  case  of 
controverted  elections.  It  is  by  petition  to  the  High  Court  of  the  Provipoe, 
and  trial  thereby. 

PoUie  Puis  (Na  6).— Deines  the  duties  of  the  Treaaorj  Depeitmeot 
and  the  auditing  of  public  accounts.  All  expenditure  of  public  loiids  has  to 
be  by  cheque  countersigned  by  the  Provincial  Au^tor,  who  has  to  lepM  to 
the  Lieutenant-Governor  in  Council  any  case  of  eiqiendituie  which  has  no 
legislation  or  executive  authority. 

•mpreoM  Oowt— No.  8  estaUishes  a  Supreme  Court  for  die  Provinoe. 
The  Court  consists  of  a  Chief  Justice  and  four  other  judges.  The  jorisdictioa 
of  the  Court  is,  in  addition  to  the  jurisdictioa  which  the  Supreme  Goort 
of  the  North-West  Territories  had  before  this  Act.  the  jurisdietioQ  whi<& 
in  England  prior  to  ^e  Supreme  Court  of  Jurisdiction  Act,  1873,  ^"^^  vested 
in  or  exercisable  by  the  High  Court  oi  Chancery,  the  Queen'^  Bench, 
Common  Pleas,  Exchequer,  Probate,  and  Assise  Courts.  The  procedore 
and  practice  are  determmed  by  the  Act  and  by  rules  of  Court  made  froai 
time  to  time  under  the  Act.  In  the  absence  of  special  provision  it  is  to  be 
exercised  as  nearly  as  may  be  as  was  exercised  in  the  Hi^  Court  of  Kngiawl 
on  January  i,  1898.  In  civil  cases  trial  is  by  a  single  judge  widiout  a  jurff 
but  a  jury  may  be  demanded  in  actions  for  libel,  slander,  crim.  con^  sedudlioa, 
malicious  arrest  or  prosecution  or  fidse  imprisonment,  action  of  tort  over 
$500  and  in  debt  or  contract  for  over  $1,000.  In  any  case  a  judge  has 
the  discretion  of  ordering  trial  by  jury. 

Distriol  Courts. — No.  9  divide  the  Province  into  eight  Judicial  Districts 
and  establishes  a  District  Court  of  Law  and  Records  for  each  district.  The 
original  jurisdiction  of  these  Courts  is : 

(i)  Personal  actions  in  contract  or  tort  under  $300. 
(a)  Action  against  the  Sheriff  or  officer  of  the  District  Council  for 
non-feasance  or  mal-feasanoe  in  connection  with  any  matter 
in  the  Court  when  amount  claimed  is  under  $3oa 
(3)  Actions  of  replevin  under  $300.    It  has  no  jurisdictioa  in  actions 
in  which  title  to  land  is  in  question,  wills,  malicious  prosecution, 
libel,  slander,  etc.,  actions  against  a  justice  of  the  peace  for  acts 
done  in  the  execution  of  his  office,  except  by  consent 
Surrogate  Courts  (No.  10).— Each  district  has  a  Surrogate  Court.    The 
District  Judge  is  the  judge  thereof.    Its  jurisdiction  comprises  the  grant  of 
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letters  of  administiation  and  probate,  and  the  decukm  of  all  disputes  in 
testamentary  litigation.    An  appeal  lies  to  the  Supreme  Court 

Irial  bj  Jury  (No.  ii).— Defines  the  qualification  of  jurors  as  males 
between  twenty-one  and  sixty  who  are  natural-bom  or  m^uraltsed  subjects  of 
the  King.  There  are  seventeen  exceptions  to  this  rule.  A  jury  consists  of 
twelve,  but  ten  may  return  a  verdict  The  jury  are  paid  conduct-money  and 
each  receives  $i  a  day  if  he  resides  within  two  miles  of  the  place  of  trial ; 
otherwise  $3  a  day.  The  jury  are  not  to  be  kept  without  food  while  con- 
sidering their  verdict 

Evidence. — No.  is  is  a  code  as  to  the  taking  of  oral  evidence  and  proof 
of  documentary  evidence. 

PoUoe  Courts  (No.  14).— The  Lieutenant-Governor  may  appoint  Police 
Magistrates  for  every  city  and  incorporated  towiL  Such  magistrate  must  be 
a  barrister  of  the  Supreme  Court,  but  holding  this  office  does  not  prevent  his 
practising  before  any  Court  not  a  Police  Court 

Testamentary  Biq^tion(No.  15).— The  Wills  Act  enables  every  person 
not  an  infant  to  devise  by  will  real  or  personal  property.  Wills  must  be  in 
writing  executed  by  testator  and  attested  by  two  or  more  witnesses  in  his 
presence,  but  no  form  of  attestation  is  necessary.  There  are  various  pro- 
visions as  to  revocation  and  alteration,  operation  and  construction  of  wills, 
amongst  which  it  is  provided  that  a  devise  or  bequest  by  a  testatrix  to  or 
for  her  issue  or  children  does  not  debar  an  illegitimate  child  from  taking. 

Intestaey  (No.  16).— The  Devolution  of  Estates  Act  regulates  the 
distributing  of  intestate  estates,  real  and  personal  The  widow  takes  one-third 
of  real  and  personal  property,  the  remainder  goes  to  the  issue  in  equal  shares ; 
failing  these,  then  to  '&e^lmier  lineal  drsrendants,  who  take,  if  in  the  same 
degree,  equally,  otherwise  Sikbtding  to  right  of  representation.  The  dis- 
tribution oi  the  property  of  intestkte  married  women  is  the  same  as  in  the 
case  of  husbands,  but  substituting  tot  the  word  widow  the  word  husband. 
Desertion  cou|ded  with  subsequent  adudety  of  husband  or  wife  renders 
either  incapable  of  inheriting  from  the  other. 

Harried  Womin  (No.  18).— The  Married  Wcmian's  Property  Act  enables 
married  women  to  hold  property  as  a  femme  sole^  free  firom  debts  of  her 
husband,  and  gives  her  all  \tffl  remedies  for  the  protection  of  her  pn^ierty, 
except  that  an  action  for  tort  caimot  be  brought  between  husband  and  wife, 
except  in  re^)ect  of  rights  in  to  or  out  of  real  and  personal  property.  In 
certain  cases  a  married  woman  may  be  given  the  earnings  of  her  infant 
children. 

Legal  ?rofbssUm  No.  19).— This  Act  incorporates  the  Law  Society  of 
the  Province,  and  prescribes  as  to  the  persons  who  may  become  entitled  to 
practise  in  the  Courts.  The  members  are  barristers  and  solicitors,  and 
before  admission  swear  to  well  and  truly,  and  honestly  demean  themselves 
as  barristers  and  solicitors  according  to  the  best  of  their  knowledge,  skilly 
and  ability. 
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Ligil  Tnhmkm  (Na  so). — Euupamtn  the  Lieoteonit-Gavemor  to  1 
not  more  than  two  ICC't  per  annum  or  eight  in  any  four  yean. 

WaalHmW  Um  (No.  aiV — ^Thk  ghres  certain  woricers  a  Hen  for 
and  materials  supplied,  which  00  registration  obtains  priority  over  other 
hens. 

Osrparaltsns  (Na  92). — Banks.  Insurance,  Loan  and  Joint  Stock  Com- 
panies are  to  pay  annually  certain  special  taxes  specified  in  the  Act 

Wnaatiaa. — ^Nos.  S4  and  ts  provide  for  the  establishment  and  inoorpon- 
tioo  of  a  Unirersity  for  the  Pronnce,  and  for  the  organisation  and  maintynanrr 
of  secondary  education. 

inil  Animals  (No.  s8).— In  certain  declared  districts  a  boomy  of  $1 
is  given  for  killing  a  prairie  wolf  or  wolf  pup,  and  $5  for  ktOing  an 
timber  wolt 

IDssallaniMa  Winsr  Aola. — ^An  Act  to  amend  an  Ordinance  1 
Public  Health  (Na  7).  An  Act  to  amend  an  Oidinanoe  respecting  Hite 
Receipt  and  Condition  Sales  of  Goods  (Na  17).  An  Act  to  amend  an  Oidi- 
tumce  respecting  Hail  Insurance  (Na  39).  An  Act  to  amend  an  Ordinanoe 
respecting  the  sale  of  Intmicaring  Liquors  and  the  issue  of  licences  diesdbr 
(Na  30).    Statute  Law  Amendment  Act,  1907. 

S.  PROVINCE  OF  ONTARIO. 

[C^miramUd  hy  Jamss  &  HBirDBaaoH,  Esq.] 

Acts  passed — is6 ;  of  which  71  were  Local  or  Private. 

laUffitlatUn  of  Matatasi— Na  s  is  the  interpretation  Act  S.  5 
requires  the  derk  of  the  Legislative  Assembly  to  endorse  on  every  Act, 
immediatdy  after  the  title,  the  day,  monlli,  and  year  when  it  was  anewred 
to  or  reserved ;  such  endorsement  Is  to  be  taken  to  be  part  of  the  Act; 
and  the  date  of  the  assent  is  td  be  the  date  of  the  conunencement  of  die 
Act  if  no  later  commencement  is  therein  mentioned.  A  number  of  words 
and  phrases  are  defined  and  are  to  receive  those  meanings  in  all  Statutes 
unless  such  a  construction  would  be  inconsistent  with  the  context ;  e^.  tiie 
word  ''  shall "  is  to  be  construed  as  imperative,  and  the  word  *'  may "  as 
permissive.  Further  the  law  is  to  be  considered  as  always  ^leaking,  and 
whenever  any  matter  or  thing  is  expressed  in  the  present  tense,  the  same 
is  to  be  applied  to  the  circumstances  as  they  arise,  so  that  effect  may  be 
given  to  each  Act  according  to  its  spirit,  true  intent,  and  meaning. 

Printing  of  Statutes.— No.  3  deals  with  the  printing  and  distribution  of 
Statutes.  It  requires  {jnter  alia)  the  Clerk  of  the  Legislative  Ass«nbly  to 
fiimish  the  King's  Printer  with  a  certified  copy  of  every  Act  as  soon  as  the 
same  has  been  assented  to. 

Eleetion  Law. — Na  4  consolidates  and  amends  the  Law  respecting 
voters'  lists.    It  deals  with  the  making  up  and  revision  of  those  lists. 
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No.  5  amends  and  consolidates  the  Manhood  Suffrage  Registration  Act. 
Every  male  British  subject  of  the  full  age  of  twenty-one  who  is  not  dis- 
qualified is  entitled  to  be  entered  on  the  list  of  manhood  suffrage  voters, 
provided  he  has  resided  in  Canada  for  the  twelve  months  preceding  the 
day  on  which  the  first  sittings  for  the  preparation  of  the  lists  is  held,  and 
provided  also  that  he  has  for  a  specified  time  resided  in  the  particular 
district  Boards  of  registrars  are  constituted  for  preparing  lists  of  voters. 
Every  registrar  is,  during  the  days  on  which  he  holds  sittings,  constituted 
a  conservator  of  the  peace  and  invested  with  the  same  powers  as  justices. 
Ofiiences  against  the  Act  include  the  provision  of  free  conveyance,  or 
conveyance  at  reduced  £ues  by  rail  or  vessel,  of  those  intending  to  apply 
or  applying  for  registration  as  voters. 

No.  6  makes  special  provision  for  the  case  of  clergymen  or  school 
teachers  who  may  have  ceased  to  reside  in  the  electoral  district  in  respect 
of  which  they  are  on  the  register. 

Salariea  of  BzeantiTa  Oounoil.— No.  7  is  the.  Salaries  Act.  It  provides 
that  the  Attorney-General,  the  Secretary  and  Registrar  of  the  Province,  the 
Treasurer,  the  Minister  of  Lands,  Forests,  and  Mine$,  the  Minister  of 
Agriculture,  the  Minister  of  Public  Works,  the  Minister  of  Education,  and 
the  President  of  the  Executive  Council,  shall  each  receive  an  annual  salary 
of  $6,000.  The  Minister  of  the  Executive  Council,  holding  the  recognised 
position  of  First  Minister,  is  to  receive,  in  addition,  $3,000  per  annum. 

X«veniM  ef  tht  OrowA.— Na  9  is  the  Supplementary  Revenue  Act. 
It  imposes  in  the  case  of  mines  which  have  an  annual  profit  exceeding 
$10,000  a  tax  of  3  per  cent,  on  the  excess  of  annual  profits  above 
$10,000.  There  are  elaborate  provisions  as  to  the  method  of  ascertaining 
profits  and  as  to  deductions.  All  natural  gas  in  the  Province  is  made 
subject  to  a  tax  of  two  cents  for  every  1,000  feet  flowing,  drawn,  or  pumped 
from  or  produced  by  the  well,  but  natural  gas  used  by  the  owner  or 
occupier  of  the  land  on  which  the  well  is  situated  is  exempted  from  the 
tax.  Where  any  tax  imposed  by  the  Act  is  not  paid  at  the  time  provided, 
10  per  cent,  is  forthwith  added  to  the  amount,  and  10  per  cent,  is  to  be 
added  at  the  expiration  of  each  year  thereafter  that  the  tax  remains  unpaid. 
For  encouraging  the  smelting  in  Canada  of  iron  ores  mined  in  Ontario, 
and  for  encouraging  the  use  in  Canada  of  lutural  gas  produced  in  Ontario, 
bonuses  in  the  shape  of  exemption,  total  or  partial,  firom  the  taxes  on  iron 
ixe  and  natural  gas  may  be  given. 

No.  10  is  the  Succession  Duty  Act     It  specifies  the  property  liable  to, 
and  the  scales  of,  duty,  and  grants  certain  exemptions. 

Wnas. — No.  13  amends  the  Mines  Act,  1906,  in  certain  particulars. 
Xetal  Befining  Bounty.— No.  14  is  the  Metal  Refining  Bounty  Act. 
It  authorises   the  payment    of  a  bounty   upon    certain  metab    or   com- 
pounds when  refined  in  the  Province  from  ores  raised  and  mined  in  the 
Province. 
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Higkvifi. — ^Na   16  appcopiiatet  $1,000,000  for  ratd 
and  No.  17  anthoHtes  gnmts  for  cokxutatioii  roads. 

Viwv  dftialBi — Na  19  providet  for  the  appointment  of  a 
mimoo,  to  be  known  as  "The  HjdfO-Electric  Power  Coomiiasioii  of 
Ontario,**  which  may  lepoit  as  to  the  acqoisitioQ  of  lands,  etc.,  to  be  uted 
for  the  purposes  of  the  Act,  and  may  be  aotborised  to  acquire  such  landi, 
etc,  and  contract  for  the  supply  of  power. 

■latita  I*w  AasBimsBt— Na  S3  amends  the  Law  in 
ticnlars: 

/msiicts  if  iki  J^eaa-S.  4  enables  a  justice  of  the  peace  to  use  the  1 
hall  of  any  monidpality,  which  has  no  police  magistrate,  for  the  hearw^  of 
cases  brought  before  him,  bat  not  so  as  to  interfere  with  the  ordinary  use 
of  the  halL 

/Mmt  Magisirmhs. — S.  5  profides  tiiat,  in  case  of  te  ilness  or  abaenoe 
of  a  police  magistrate,  any  other  police  magistrate  within  die  county  may 
act  for  hinu 

Marr$age.^S.  8  amends  the  Marriage  Act  by  adding  the  foOowmg 
pcovisioos :  Where  a  form  of  marriage  has  been  gone  through  between  two 
persons,  either  of  whom  is  under  the  age  of  eighteen,  widiout  consent,  the 
Hi|^  Court  is  given  jurisdiction,  in  an  action  brought  by  the  party  who  at 
the  time  of  the  eereasony  was  under  eighteen,  to  dedare  and  adjudge  that 
a  valid  marriage  was  not  efiected ;  provided,  however,  that  such  persons  hate 
not  after  the  ceremony  cohabited,  and  that  the  action  is  farougbt  by  the 
phintiff  before  he  or  she  has  attained  the  age  of  nineteen.  The  Coort  is 
not  bound  to  grant  relief  where  carnal  intercourse  has  taken  place  betweea 
the  parties  before  the  ceremony. 

Caitk-maiming  &r  pmofdng.--^.  11  empowers  coroners  to  investigate 
cases  of  maimbg,  or  suspected  maiming,  or  suspected  poisoning  of  hones, 
cattle,  and  other  domestic  animals. 

Uoiry^tabU  kupert.-^.  17  enables  livery-stable  keepers  to  enfone  their 
lien  by  sale. 

County  Court  Judga. — By  s.  3s  County  Court  judges  may  be  authorised 
to  transact  business  out  of  dieir  jurisdictions. 

Actions  in  respect  of  fats. — S.  41  provides  that  no  action  is  to  fie  against 
a  person  from  whose  premises  fire  is  accidentally  communicated. 

Itnas  and  linaUiaa.— Na  s6  makes  provirion  for  the  leoovety  by 
action  or  by  indictment,  and  the  application  of  pecuniary  pcnahira.  In 
tiie  case  of  fines  imposed  by  any  Act  of  the  Province  of  Ontario,  die  Court 
or  judge  having  cognisance  of  the  proceedings  for  the  recovery  of  such 
penalties  may  remit  die  same  in  whole  or  in  part ;  but  this  power  is  not 
given  to  police  magistrates  or  justices  of  the  peace ;  nor  does  it  authorise 
the  remittii^  of  costs  incurred  up  to  the  time  when  die  penalty  or  fufeime 
is  remitted. 

Mortgages. — No.  S7  makes  provisicm  for  paying  off  mortgages 
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provision  is  made  for  a  lower  rate  of  interest  if  same  is  punctually  paid. 
When  the  interest  has  been  punctually  paid  up  to  the  time  the  principal 
money  is  payable,  the  person  entitled  to  redeem  may  do  so  upon  payment 
of  principal  and  interest  thereon  at  the  lower  rate  on  giving  three  months* 
notice  of  his  intention  to  make  such  payment,  or  on  paying  three  months' 
interest  at  such  lower  rate  in  lieu  of  notice.  If  the  mortgagor  fails  to  pay 
according  to  such  notice,  he  is  thereafter  only  entitled  to  make  such  payment 
on  paying  the  principal  and  interest  at  the  lower  rate  to  the  date  of  payment, 
together  with  three  months'  interest  in  advance. 

Inveftments  Iqr  Tnuteef.— No.  28  authorises  investments  in  terminable 
debentures  or  debenture  stock  of  certain  companies. 

Begiftrj  Laws. — No.  39  amends  in  details  the  Registry  Act. 

Land  Titles. ^No.  30  authorises  the  employment  of  counsel  for  the 
ez|imination  of  titles.  Easements  may  be  entered  on  the  register  where 
the  dominant  land  is  registered. 

Statioiiary^-Bngmeers. — No.  33  makes  provision  for  the  appointment 
of  a  board  of  examiners  to  conduct  examinations  Of  candidates  for  certificates 
of  qualification  as  statiotiary  engineers.  Holders  of  certificates  must  register 
themselves  annually ;  unqualified  persons  are  not  to  operate  or  have  charge 
of  any  steam  plant  in  Ontario  except  in  cases  of  emergency.  The  expression 
''  steam  plant "  for  the  purposes  of  the  Act  does  not  include  steam  plant 
having  a  capacity  of  less  than  fifty  horse-power,  nor  does  it  extend  to  steam- 
heating  plants  operating  at  a  pressure  of  twenty  pounds  or  under,  nor  to 
the  operation  of  a  locomotive  engine  or  steamship  engines. 

Pawnbrokers. — ^No.  33  requires  pawnbrokers  to  give  security  to  the 
municipality  in  the  sum  of  $1,000.  A  licence  or  renewal  may  be  refused 
without  cause  assigned.  Pawnbrokers  are  required  to  make  a  daily  report 
to  the  police  giving  a  description  of  all  articles  received  in  pawn,  the 
number  of  the  ticket  issued  in  respect  of  each  article,  and  the  amount 
advanced.  Failure  to  comply  with  this  enactment  is  punishable  by  a  fine 
of  $40.  Pawnbrokers'  premises  may  be  inspected  by  the  police.  No  gold 
or  silver  pawned  is  to  be  melted  on  the  premises  of  any  pawnbroker  unless 
specially  authorised  by  the  Municipal  Council. 

Companiei. — No.  34  is  the  Companies  Act  It  consists  of  212  sections 
and  consolidates  the  law  on  the  subject.  It  provides  for  the  incorporation, 
re-incorporation,  and  amalgamation  of  companies.  It  defines  the  powers  of 
such  companies.  Letters-patent  incorporating  a  company  may  be  forfeited 
for  non-user,  and  may  at  any  time  be  revoked  on  sufficient  cause  shown, 
or  it  may  be  surrendered  on  certain  conditions  being  complied  with.  The 
corporate  name  of  every  company  must  be  free  from  objection.  Provision 
}S  also  made  for  meetings  of  the  company ;  as  to  the  balance-sheet ;  as  to 
shares  and  calls ;  as  to  the  powers  of  directors ;  as  to  the  prospectus  and 
directors'  liability,  etc.  As  to  many  of  these  provisions,  they  are  framed 
01^  the  same  lines  as  recent  English  legislation  in  reference  to  companies. 

32 
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The  Act  a]so  deals  with  mining  and  trust  ffunpenirs,  and  companies  opeiJliug 
municipal  franchises  and  public  utilities. 

No.  37  provides  lor  the  forfeiture  of  rights  and  pririieges  of  a  ooipoiaticii 
operating  a  public  utility  wfaidi  is  declared  bf  the  Parijameot  of  Canadi 
to  be  a  work  for  the  general  advantage  of  Canada,  or  idiidi  passes  out 
of  the  jurisdiction  of  the  Province.  **  PuUic  utility  *  is  defined  as  inrlndiBg 
any  water-works,  dectric  heat,  Ugjit  and  power  works,  telegraph  and 
telephone  lines,  raflways  and  works  for  the  transmission  of  gas,  oil,  walo, 
or  electrical  power  or  eneigy,  or  any  similar  works  supplying  the  genenl 
public  with  necessaries  or  conveniences. 

Qaa  and  Watv  Oampaiiaa  — No.  35  enables  munidpaHties  to  subscribe 
for  and  take  stock  in,  or  lend  money  to,  these  companies. 

lasiraaoa.— No.  36  amends  die  Ontario  Insurance  Act  It  {tmter  ttSm) 
provides  for  obtaining  a  declaration  of  presumption  of  death  where  the 
assured  has  not  been  heard  of  for  a  period  of  seven  years. 

XaUway  aad  Mmdaipal  Bsaid.— Na  38  makes  forther  provisioB  as  to 
the  duties  of  this  Board.  The  Board  may  inquire  and  report  as  to  lates 
charged  by  public  utilities. 

MunkifaUtiaB. — ^Na  40  amends  the  Municipal  Act  in  various  particufan. 
It  deals  with  laundry  licences,  smoke  prevention,  the  adjustment  of 
differences  between  authorities  as  to  the  maintenance  and  rqmir  of  bridges, 
roads,  etc 

Na  4s  enables  mtmidpalities  to  make  by-laws  as  to  drainage  repairs. 

Na  44  amends  the  Municipal  Light  and  Heat  Act  by  giving  power 
to  expropriate  lands  for  the  purpose  of  works. 

Na  45  amends  the  Municipal  Waterworks  Act  in  regard  to  the  election 
of  commissioners. 

AssaasBSBl — No.  41  amends  the  Assessment  Act  It  deals  with  the 
assessment  of  pipes,  poles,  wires,  etc,  on  roadways  forming  the  boundaiy 
line  between  two  municipalities. 

liqaar  Laws. — Na  46  deals  with  licences,  and  prohiUts,  under  a  penalty 
of  not  less  than  $10  and  not  greater  than  $50,  the  supplying  of  hqoor 
to  minors. 

■ataral  6as  aad  (Ml  Wells.— Na  47  is  an  Act  to  prevent  the  wastinc 
of  natural  gas  and  to  provide  for  the  plugging  of  all  abandoned  wdk. 
Inspectors  are  to  be  appointed  to  see  that  the  provisions  of  the  Ac^  are 
carried  out 

Oama  aad  Flahariaa> — Na  49  contains  elaborate  provisions  dealiog 
with  these  subjects,  practically  consolidating  the  Law.  It  enables  the 
Lieutenant-Govemor-in-Coundl  to  make  regulations  for  die  protection  of 
birds,  forbidding  the  possession  of  guns  in  any  part  of  die  Province  in 
which  it  may  be  desirable  to  take  special  means  to  prevent  violations  of 
the  Act  The  Act  also  deals  with  open  seasons  for  deer,  moose,  grouM^ 
quails,  wild  turkeys,  black  and  grey  squirrels,  etc    Htmting  on  Sunday 
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is  forbidden.  No  eggs  of  game  birds  are  to  be  taken,  destroyed,  or  had 
in  possession  by  any  person  at  any  time.  Trespass  in  pursuit  of  game 
is  made  an  offence,  and  no  person  is  to  take  any  game  by  the  use  of 
poison.  Under  Part  III.  of  the  Act,  which  deals  with  fish,  regulations 
may  be  made  forbidding  fishing  except  under  h'cence,  for  preventing  the 
destruction  of  fish,  and  improper,  wasteful,  and  excessive  taking  of  fish, 
for  regulating  the  number,  size,  and  weight  of  any  species  of  fish  that  may 
be  caught,  and  for  r^;ulating  the  taking  of  firogs  and  setting  apart  any 
suitable  waters  for  the  cultivation  and  propagation  of  firogs.  Part  IV. 
deals  with  the  possession,  sale,  and  transportation  of  certain  kinds  of  birds 
and  fish.     Part  V.  deals  with  the  issue  of  licences. 

Education. — No.  50  amends  the  Department  of  Education  Act.  It 
makes  further  provision  for  the  affiliation  of  schools  with  the  imiversities ; 
and  the  apportionment  of  educational  grants. 

No.  51  amends  the  Public  Schools  Act.  It  gives  to  corporations, 
societies,  agents,  or  persons  having  the  custody  of  immi^tmt  children, 
the  right  to  send  such  children  to  the  schools  where  they  reside.  It  also 
provides  for  the  levying  of  rates  for  continuation  classes ;  authorises  school 
trustees  to  provide  and  pay  for  dental  and  medical  inspection  of  pupils, 
to  permit  school  premises  to  be  used  for  any  educational  or  other  lawful 
purpose,  provided  the  proper  conduct  of  the  school  is  not  interfered  with, 
and  to  establish,  conduct,  and  maintain  free  evening  classes  for  the  citizens 
at  large.  Urban  schoolrboards  are  empowered  to  expend  money  in  pro- 
moting and  encouraging  gymnastics  and  other  athletic  exercises. 

No.  52  enacts  that,  subject  to  certain  exceptions,  all  members  of  religious 
and  educational  committees  thereafter  appointed  as  teachers  in  Roman 
Catholic  separate  schools  shall  possess  the  same  qualifications  as  may  be 
required  from  time  to  time  in  the  case  of  public  school  teachers.  The 
Act  fiirther  provides  for  the  granting  of  certificates  to  teachers;  but  no 
such  certificate  can  be  granted  under  the  Act  to  a  person  who  is  not  a 
British  subject. 

No.  53  is  the  University  Act  It  authorises  the  equipment  of  observation 
schools  in  connection  with  the  fiaculty  of  education. 

Mnnieipal  Sanatoria. — No.  55  authorises  the  acquisition  of  lands  for 
the  purposes  of  sanatoria. 

6.  PROVINCE  OF  QUEBEC. 

[Contributed  by  Edwarix  Manson,  Esq.] 

Acts  passed — 57. 

■*W*y  (Nos.  I,  2). 

Labour  Aeeidents  (No.  5).— The  Lieutenant-Govemor-in-Coundl  is 
empowered  to    appoint   a  commission   to   make  a  critical  study  of  the 
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Laws  and  Jorisprudeoce  of  different  countries  concemiDg  labour  aoddents; 
to  seek  for  just  and  equitable  rules  determining  die  remedies,  and  the 
legal  relations  resulting  from  accidents  in  connection  with  Ubour,  and  to 
consider  the  desirability  of  making  insurance  of  emplofees  obligatory. 

■oton  (No.  i|S). — ^The  owner  of  a  motor  rdiicle  for  which  a  ceitificate 
is  issued  is  to  be  held  responsibte  for  any  violadoo  of  the  Act  or  soy 
regulation  under  it,  and  for  all  accidents  or  damages  caosed  by  his  motor 
Tehicle  upon  a  highway  or  public  square. 

Persons  may  be  arrested  without  warrant  in  certain  cases  and  the  motor 
Tdiicle  detained.  "  No  motor  vehicle  is  to  be  driven  on  a  pablic  highway 
at  a  greater  speed  than  is  reasonable  and  proper  having  regard  to  the 
traffic  and  the  use  of  the  highway,  or  so  as  to  endanger  the  life  or  limb 
of  any  person  or  the  safety  of  any  property ;  nor  in  any  event  at  a  speed 
greater  than  nine  miles  an  hour  within  the  limits  of  a  city,  town,  or  village, 
or  on  any  public  highway  where  the  territory  contiguous  thereto  is  doseiy 
built  up,  and  of  fifteen  miles  an  hour  in  any  other  locality." 

"  No  intoxicated  person  shall  drive  a  motor  vehide."  "  No  person  shsO 
drive  a  motor  vehicle  upon  any  public  street,  road,  or  highway  in  a  act 
or  on  a  bet  or  wager." 

flaapaaiei  (No.  48).— This  is  a  code  of  company  Law,  of  90  sections, 
for  the  Province.  It  deals  with  existing  companies  and  with  the  formatioB 
of  new  companies,  the  general  powers  and  duties  of  a  company,  the 
liability  of  shareholders,  capital  stock,  increase  and  reduction  of  capital, 
calls,  transfer  of  shares,  borrowing  powers,  dividends,  directors  and  their 
powers,  general  meetings  and  inspection. 

The  general  scheme  of  the  Act  is^ery  similar  to  our  company  system, 
with  slight  deviations.  Thus  a  company  is  not  to  commence  operations 
or  incur  any  liability  before  10  per  cent  of  its  authorised^  capital  has 
been  subscribed  and  paid.  If  further  corporate  powers  are  needed  the 
directors,  on  the  authority  of  a  resolution  of  shareholders,  may  obtain  a 
supplementary  letters  patent  The  creation  of  preference  shares  requires 
the  sanction  of  a  vote  of  three-fourths  of  the  shareholders. 

Dairy  Matrons  (No.  51).— This  is  apparently  a  scheme  for  thecoopenuioa 
of  the  fermer  and  the  butter  or  cheese  manufacturer.  Twenty-five  persons 
or  more  may  form  a  society  of  patrons  of  a  manufacUny  of  dairy  produ<^ 
for  each  cheese  factory,  or  butter  factory,  or  cheese  and  butter  isLcuxj 
existing  in  a  locality.  The  amount  of  each  share  is  ten  dollars,  payable 
by  yearly  instalments  of  one  doUar.  Shares  are  transferable.  The  object 
of  the  society  is  the  protection  of  its  members  in  the  manufecture  and 
sale  of  dairy  products.  It  may  purchase  or  build  a  cheese  factory,  or 
a  butter  fectory,  or  a  butter  and  cheese  fectory,  and  may  operate,  lease, 
or  sell  them.  The  board  of  directors  may  by  by-laws  make  arrangements 
in  the  name  of  the  society  with  the  owner  of  a  Cu:tory  for  the  manufacture 
of  dairy  products  from  milk  and  cream  supplied  by  the  directt>rs,   make 
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by-laws  with  regard  to  the  quality  and  the  carriage  of  milk  and  cream 
delivered  to  the  factory  chosen  by  the  society  for  the  use  of  its  members, 
and  sell  the  products  manu&ctured  by  such  fiactory  and  belonging  to  its 
members. 

■itoellaiieoiui  Kinor  Aets : 

Actions  in  forma  pauperis  (No.  57). 

Architects  and  Builders,  responsibility  of  (No.  55). 

Co-operative  Syndicates,  Law  amended  (No.  49). 

Dairy  Produce,  Law  amended  (No.  50). 

Educational  Institutions^  Life  Insurance  for  (No.  53). 

Fines^  division  of,  between  munidpality  and  informer  (No.  12). 

Licences^  amendment  of  Law  as  to  the  maximum  number,  transfers  and 
licence  fees. 

Roads^  Subsidy  to  certain  municipalities  for  making  and  maintaining 
(No.  3). 

Statutes^  English  originals  of  certain  (No.  6). 

Succession  JOuty^  amended  (Nos.  14,  15). 

Taxes  on  raOway  companies  running  hotels,  or  operating  steam  or  electric 
railways  (No.  11). 

7.  NEWFOUNDLAND. 

[Contributed  by  ¥L.  C.  Gutteridge,  Esq.] 

Acts  passed — 12. 

MiMftttoB. — No.  I  repeals  s.  2  of  the  Education  Act,  1903,  and  sub- 
stitutes other  provisions.  It  allots  the  sum  of  $20,000  to  the  several 
religious  denominations  of  the  Colony,  to  be  employed  in  furtherance  of 
education  in  districts  where  there  are  not  means  adequate  for  the  support 
of  schools. 

Ckwnpaniei. — ^No.  2  amends  the  Companies  Act,  1899.  It  provides  for 
the  establishment  of  a  register  of  mortgages  and  charges. 

Alieof. — No.  3  amends  c  145  of  the  Consolidated  Statutes,  Second 
Series,  which  deals  with  the  naturalisation  of  aliens. 

Inteftaey. — No.  4  provides  that  the  estate  of  every  man  dying  without 
issue  after  July  i,  1908,  shall,  if  its  net  value  does  not  exceed  $2,000, 
belong  to  his  widow ;  or,  if  its  net  value  exceeds  $2,000,  be  charged  with 
the  payment  of  $2,000  to  the  widow,  in  addition  to  her  share  of  the  residue. 

Waikmen't  Oonpenfation.— No.  5  follows  the  Imperial  Workmen's  Com- 
pensation Act,  1897,  in  the  main,  though  it  also  incorporates  some  of  the 
provisions  of  the  Imperial  Act  of  1906.  Its  operation  is  limited  to  the 
employments  specified  in  s.  7  of  the  Imperial  Act  of  1897.  Compensation 
is  recoverable  by  action  in  the  Supreme  Court  of  the  Colony. 

i.~No.  6  amends  the  6  Ed.  VII.  c.  15,  "An  Act  respecting  the 
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Rj^golatioQ  of  Mines."  It  prohibits  the  employment  andeigroimd  of  gids 
and  women  and  also  of  boys  under  the  age  of  thirteen. 

Igrimdtire.— No.  7  establishes  an  Agricultitral  Ezperimentad  Statioii 
and  Modd  Farm  under  the  control  of  the  Minisrcr  of  Agncuhore  and  Mines. 
Each  electoral  district  in  the  O^ooy  is  entitled,  in  each  year,  to  send  two 
students,  nominated  by  its  representative,  to  the  fana  for  free  instruction. 

■kippinf . — Na  8  is  an  Act  designed  to  encourage  ship4iuilding.  It 
grants  a  bounty  on  all  vessels  with  fixed  decks  built  and  equipped  with  nev 
material  in  the  Colony  in  accordance  with  the  schedules  to  the  Act. 

Minor  Aets. 

EUctridty. — No.  9  incorporates  the  Twillingate  Electric  Company  of 
Newfoundland. 

Ptnshns. — Na  10  grants  allowances  to  certain  retired  officials. 

Rioenue. — Na  11  amends  the  Revenue  Act,  1905.  No.  is  makes  an 
appropriation  out  of  the  Consolidated  Fund  for  the  different  branches  of  the 
public  service. 


8.  BERMUDA. 

[Contribttttd  by  Hon.  Regimald  Gray,  K.C.,  Att^mey-Gtntral.] 

Acts  passed — 47. 

Muoation. — No.  i  is  an  attempt  to  deal  on  improved  lines  with  primary 
education,  the  annual  grant  for  which  was  increased  by  ^500.  The  8cho(^ 
are  not  public  institutions,  but  private  ones  aided  by  contribotions  from 
the  legislative  grant  The  Board  of  Education  is  assisted  by  a  Local  School 
Committee  and  an  education  officer  appointed  by  die  Board. 

iHBigratfatt. — No.  4  provides  for  the  deportation  to  the  place  whence 
he  came  of  any  immigrant  who  within  three  years  after  his  arrival  is  im. 
prisoned  for  a  criminal  offence,  or  becomes  an  inmate  of  the  lunatic  asylum, 
or  becomes  chargeable  to  any  parish,  or  is  found  to  be  suffering  from  any 
loathsome,  dangerous,  contagious  or  infectious  disease.  It  also  makes  it 
a  penal  offence  for  any  person  who  would  be  subject  to  the  Immigration 
Acts  if  Bermuda  were  his  destination  to  land  without  the  permission  of 
the  Immigration  Officer. 

Insaet  Pasts. — No.  6  authorises  the  Board  of  Agriculture  to  prune,  cot 
back,  or  trim  trees,  vines,  and  shrubs,  the  fruit  of  which  is  subject  to  the 
attack  of  the  fruit-fly  {Ceratitis  capitata\  and  prohibits  the  importation  from 
the  West  Indies  of  certain  fruits  which  may  be  infested  by  die  fly.  The 
Act  has  worked  well,  and  it  is  believed  that  it  will  result  in  the  exterminatioa 
of  the  fly  and  render  it  possible  for  peaches  and  similar  fruits  to  be  produced 
in  their  former  perfection. 

Aliens.~-No.  12  makes  a  very  important  change  in  the  law  with  respect 
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to  the  acquisition  by  aliens  of  land  in  Bermuda.  Hitherto  only  a  naturalised 
alien  could  hold  land,  and  then  only  with  the  express  permission  in  each 
case  of  the  Governor.  Under  the  new  Act  real  and  personal  property  of 
every  description  may  be  taken,  if  acquired,  held  and  disposed  of  by  an 
alien  in  the  same  manner  as  by  a  natural-bom  British  subject.  The  sanction 
of  the  Govemor-in-Coundl  is  necessary  before  an  alien  can  acquire  land  by 
deed^  and  such  sanction  can  be  given  only  to  the  extent  of  2,000  acres  in 
the  whole  Islands,  and  400  acres  in  any  one  parish.  The  act  also  deals  with 
naturalisation,  and  naturalised  persons  are  given  all  the  privileges  of  natural- 
born  British  subjects,  except  that  of  becoming  a  member  of  the  Legislature. 
The  principal  object  of  the  Act  is  to  encourage  wealthy  Americans  to  acquire 
property  here  and  build  winter  residences. 

Griainal  law. — No.  13 — ^the  Criminal  Code  Act — declares,  consoli- 
dates, and  amends  the  criminal  law.  It  was  prepared  by  the  Chief  Justice, 
Hon.  H.  C.  GoUan,  mainly  on  the  lines  of  the  Queensland  Code,  with  the 
Decessary  adaptations  to  Bermuda.  It  contains  602  sections,  and  repeals 
the  whole  or  parts  of  73  local  Acts. 

▼oliintaert. — No.  17  authorises  the  organisation  and  maintenance  of  a 
Volunteer  Cadet  Corps  in  connection  with  the  Bermuda  Volunteer  Rifle 
Corps,  the  principal  object  being  to  tram  boys  who  will  ultimately  become 
members  of  the  Volunteer  Force.  An  annual  grant  of  ;;^3oo  is  made  by  the 
L^slature  to  defray  the  expenses. 

Interpretation. — No.  20  amends  and  consolidates  the  provisions  of  nine 
previous  Acts  dealing  with  interpretations  and  Statute  Law  construction.  It 
deals  with  past  Acts  as  well  as  future  ones. 

Oeeaa  Taoht  Baeet. — No.  33  exempts  the  masters  of  yachts  or  boats 
competing  in  ocean  races  to  Bermuda  from  certain  requirements  of  the 
Pilot  Acts,  including  that  of  taking  a  pilot  on  arrival  or  departure. 

Wirdees  Telegraphy.— No.  42  continues  indefinitely  the  Temporary  Act 
of  1903  (No.  2),  which  prohibited  the  transmission  or  receipt  of  wireless 
messages  except  under  the  written  licence  of  the  Governor.  The  Act  was 
made  perpetual  at  the  urgent  request  of  the  Imperial  Government. 

Onstomi.— No.  44  re-imposes  the  increased  import  duties  which  were 
fixed  by  the  Act  of  1906  with  the  object  of  yielding  a  sufficient  revenue  to 
meet  current  expenditure  for  908,  and  the  result  promises  to  be  highly 
^tisfactory.  Protective  duties  are  imposed  on  unmanufactured  arrowroot, 
lily  bulbs,  eggs,  and  water-melons  throughout  the  year,  and  on  bananas  and 
potatoes  during  thote  portions  of  the  year  when  our  own  products  are 
obtainable.  There  is  a  5  per  cent,  ad  valorem  duty  on  most  of  the  neces- 
saries of  life,  and  a  10  per  cent,  duty  on  other  articles.  On  spirits,  cigars,, 
and  tobacco  there  is  a  specific  duty  plus  an  ad  valorem  duty.  Among  the 
articles  admitted  free  of  duty  are  books,  coal,  fresh  fruit,  ice,  paintings, 
sculpture,  and  trees,  bulbs  and  shrubs  for  planting. 
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X.    WEST    INDIES. 


I.    THE   BAHAMAS. 

[C0mirihti»d  ky  Harcourt  Malcolm,  Esq.,  on  hthaff  ^  tkt 
Bmiamas  Bar  Astoaahom.] 

Acts  pas8ed~39. 

FraUaiBaiy  IwMrti — The  Sesnon  which  has  just  doaed  hsted  for 
a  few  dajt  more  than  fire  months,  and  conasted,  so  liur  as  tiie  Lover 
Chamber  19  concerned,  of  fifty-nine  meetings.  It  was  an  arduous  Seaooo 
and  has  prored  perhaps  the  most  prodoctiTe  in  the  annals  of  the  Cokny. 
No  less  than  fif^  BiDs  were  introdoced  into  the  two  Chambers  one  0^ 
these  in  the  Upper  and  the  remainder  in  the  Lower.  The  one  introdoced 
in  the  Upper  Chamber  deah  with  the  subject  <^  Dower,  but  it  was  doc 
proceeded  with  bejend  its  initial  stages  and  consequently  was  not  sent  tD 
the  House.  Of  the  forty-nine  that  were  introduced  into  the  House,  tbatj- 
nine  have  become  law  :  one,  die  Abolition  <^  Probate  Doty,  was  vetoed  by 
the  Goremor ;  four,  an  unprecedented  number,  were  resenred — these  km 
dealt  with  Foreign  Mail  Senrices  (twoX  the  Bank  of  Nassau,  and  Corooers; 
three  Bills  introduced  in  the  House  did  not  pass  that  body,  yrz-  ^ 
Acquisition  of  Larnls  Bill,  Repairing  of  PuUic  Roadsr  BiD,  and  a  BiH 
providing  Summary  Punishment  for  Perjury.  Another  Bill  deaHog  with 
Emigrant  Labourers  passed  die  House  and  was  amended  by  the  Comcfl, 
but  as  the  Council's  amendments  did  not  secure  the  approval  of  die  House, 
the  Bill  was  dropped  A  Bill  dealing  with  Hackney  Ouriage  Rates  was  sei^ 
up  to  the  Council,  but  fitOed  to  pass  that  body.  As  to  the  origin  of  these 
fifty  Bills,  the  one  introduced  into  the  Council  was  introduced  by  the 
Goverrmient  Of  the  forty-nine  introduced  into  the  House,  private  members 
were  responsible  for  nine,  Select  Committees  reputed  nine,  and  die  remaining 
thirty-one  were  introduced  by  the  Government  A  great  variety  ci  sobjects 
has  been  dealt  with  and  an  exhaustive  f^immS  of  eadi  ci  the  Acts  is 
appended.  But  perhaps  I  wfll  be  forgiven  for  drawing  attention  to  a  fet 
incidents  in  coimection  with  some  ci  die  Acts  in  amplkauion  o(  and  in 
addition  to,  that  risumi.  The  preambles  to  the  Tariff  and  Appropriation 
Acts  are  revivals  of  those  previously  used  in  the  Colony,  blended  with  those 
found  in  Imperial  Acts  of  a  similar  nature.  The  provision  in  tbe  Inter- 
pretation Act  for  reprinting  Acts  which  have  been  amended,  as  amended, 
is  an  improvemoit  in  the  "  mechanics  of  law-makii^.''  In  this  matter  oar 
Legislature  has  unconsciously  followed  the  examples  of  Tasmania  and  Nev 
South  Wales.    This  is  a  practice  which  doubtless  will  be  widely  adopted 
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throughout  the  Empire.  Other  subjects  dealt  with  by  our  Legislature  which 
have  recently  engaged  the  attention  of  other  parts  of  the  Empire  are  motor- 
cars, petition  of  right,  the  distribution  of  intesutes'  estates — in  this 
matter  Tasmania  and  Queensland  haye  put  both  husbands  and  wives  in 
exactly  the  same  position,  while  Jamaica  has  legislated  in  almost  the  same 
manner  in  which  we  have.  But  our  Act  is  modelled  more  closely  on  the 
English  Act.  The  clause  in  the  Fire  Brigades  Act  which  makes  damage 
to  the  property  by  order  of  the  person  in  charge  at  the  fire  "  damage  by 
fire"  within  the  meaning  of  a  fire  policy,  has  already  been  adopted  by 
Dominica.  This  principle  has  been  taken  from  s.  12  of  the  Imperial  Act, 
28  &  29  Vict.  c.  90.  An  interesting  experiment  which  is  made  possible  by 
inserting  an  item  in  the  Appropriation  Act  for  assisting  discharged  prisoners 
in  deserving  cases  is  already  being  tried  in  Canada.  There  an  ex-convict 
is  supplied  with  a  suit  of  ordinary  clothes,  the  means  of  transportation  to 
the  place  where  he  was  convicted  or  any  other  place  he  may  select,  and  a 
sum  of  money  not  exceeding  $10.  Gibraltar  has  adopted  the  principle  of 
compulsory  retirement  at  sixty. 

A  valuable  reform  has  been  carried  out  in  connection  with  the  en- 
grossing and  enrolling  of  Bills.     The  Legislative  Council  and  House  of 
Assembly  have  adopted  a  series  of  resolutions  similar  to  those  adopted 
by   the   Imperial   Parliament  in   1849.     "^^^  ^^^  system  of  engrossing, 
which  was  done   after  the  second   reading  and   committal  of  the  Bill, 
has  been   discontinued.     Under   the  new  scheme,  after  a  Bill  is  read 
a  third  time  in  the  Chamber  in  which  it  originated  it  is  hit  printed, 
certified  by  the  Chief  Clerk  of  that  Chamber  as  a  correct  copy  of  the  Bill 
which  has  passed  such  Chamber,  and  it  is  also  signed  by  the  Presiding 
Officer.    Upon  receiving  this  Bill  the  other  Chamber  deals  with  it  in  the 
same  manner  in  which  it  used  to  deal  with  engrossed  Bills,  and  the  Chief 
Clerk  and  Presiding  Officer  of  this  Chamber  also  respectively  certify  and 
sign  the  Bill.    Until  the  Governor's  assent  a  Bill  remains  in  the  custody 
of  the  Chamber  in  which  it  originated  and  is  presented  for  the  Governor's 
assent  by  the  Presiding  Officer  of  such  Chamber.    The  printing  of  Bills 
and  Acts  is  done  by  the  joint  printer  to  the  two  Chambers.    It  is  anticipated 
that  this  year's  volume  of  the  Statutes,  as  to  appearance  and  form,  will  follow 
more  closely  the  annual  volume  of  the  English  Statutes.    It  will  of  course, 
as  in  the  last  few  years,  contain  (i)  a  table  of  all  Acts  passed,  and  (2)  a 
table  showing  the  effect  of  the  year's  legislation  on  existing  Statutes.    In 
addition  to  preparing  these  two  tables  I  have  also  prepared  and  attach 
(3)  a  risumi  of  all  Acts  passed ;  (4)  a  return  showing  the  origin  and  &te  of 
Bills  ;  (5)  a  summary  of  the  amount  of  legislation  during  the  years  1900-8. 

Interpretatian  (No.  i). — ^The  Interpretation  Act,  1908,  amends  the 
Interpretation  Act,  1907,  by  providing  a  new  definition  for  the  word 
**land"  and  by  adding  the  word  "Treasury"  to  the  list  of  expressions. 
The  Magistrates  Act,  1896,  and  any  Act  in  amendment  thereof  shall  apply 
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in  all  cues  where  it  is  pcorided  that  an  oflence  sfaoaU  be  prosecuted 
summarily ;  or  a  sum  of  money  is  directed  or  aulhotised  to  be  lecoteied 
summarily ;  or  a  person  may  be  ordered  or  reqniied  by  a  magistrate  to 
do  or  abstain  from  doing  any  act ;  or  anything  is  dedared  capable  of  hce^ 
eaiorctd  summarfly ;  or  an  amoont  b  recoverable  smmnaiily  as  a  ctTil  debt 
The  Governor  in  Coondl  may  direct  the  payment  of  a  portion  of  a  fine 
or  penalty  to  an  aggrieved  person  or  to  a  person  whose  infiormation  or 
evidence  has  led  to  the  conviction*  This  Act  also  makes  provision  for 
reprinting  an  amfindfid  Act  in  its  amended  form.  And  the  holding  of  a 
special  Session  of  the  Legislature  will  not  cause  die  expiration  of  an  Act 
which  would  expire  in  the  regular  way  upon  the  termination  of  the  then 
approaching  annual  Session. 

Sifplj  (No.  a).— The  Appropriation  Act,  1908,  grants  ^33,77a  ss,  s^ 
for  the  performance  of  public  works  and  for  payment  of  various  daims 
agunst  the  Cdony. 

luiff  (Na  3).— The  Tariff  Act,  1908,  is  a  consolidation  of  sixteen  Acts 
and  parts  of  Acts.  The  rates  of  duty  remain  pcacticiJly  the  same,  but  t 
number  of  articles  have  been  added  to  the  free  list. 

The  Act  is  new  ia  form  and  is  an  improvement  in  this  respect  on  diose 
wtilch  it  rq>laces. 

■aniaffs  (Na  4).— The  Marriage  Act,  1908,  makes  a  radical  dtan^e 
in  the  marriage  laws  of  the  Colony.  Marriages  can  only  be  solemnised 
now  under  the  authority  of  (a)  a  registrar's  certificate,  (S)  a  marriage 
oflScer's  certificate,  {c)  a  special  licence,  or  (d)  without  any  authority  where 
one  of  the  persons  is  im  articulo  mortis.  All  oflkers  under  the  Act 
are  appointed  by  the  Governor.  Magistrates  are  ex  €§ich  Registrars  of 
marriage.  Ministers  of  religious  denominations  are  ordinarily  entided  to 
registration  as  Marriage  Officers.  The  assumption  of  sudi  an  <^ce  by 
them  is  purely  voluntary,  and  the  assent  of  the  Secretary  <tf  State  \&  necessary 
to  debar  a  minister  from  being  appointed  as  a  marriage  officer  in  req^ect 
of  his  congregation.  No  friture  marriage  has  any  effect  unless  it  is  solemnised 
under  the  provisions  of  this  Act  A  marriage  where  one  <tf  the  parties  is 
in  articulo  mortis  does  not  revoke  a  will 

Magistrates  (No.  5).— The  Magistrates  Amen<bnent  Act,  1908,  extends 
the  civil  jurisdiction  of  magistrates  from  ^10  to  ^35  and  the  criminal 
jurisdiction  by  raising  from  ^3  to  ^5  the  value  of  the  property  in 
cases  of  larceny,  etc.  The  summary  jurisdiction  of  magistrates  over 
indictable  offences  is  suspended  when  by  reason  of  a  previous  convictioQ, 
the  accused  is  liable  to  be  tried  in  the  Supreme  Court  A  magistrate 
may  also  deal  with  malicious  and  unlawfril  wounding  and  grievous  bodOj 
harm  or  assault  occasioning  actual  bodily  harm  if  he  thinks  the  oSksoat 
may  be  adequately  punished  under  the  Magistrates  Acts,  1896  to  1908.  He 
is  also  given  power  to  imprison  a  child  for  one  month  or  fine  him  ^5. 

Out-Island  Administration  (No.  6).— The  Out-IsUnds  Administration  Act, 
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190S,  reoiganises  the  administration  of  the  Out-Islands.  It  effects  sereral 
fiindamental  changes :  (i)  Resident  justices  and  assistant  resident  justices, 
with  their  historical  associations,  are  swept  aViray  and  are  replaced  by 
commissioners.  (2)  Commissioners  are  divided  into  four  divisions  with 
salaries  ranging  from  ^125  to  ;^25o,  according  to  the  division  the  com- 
missioner is  in  and  irrespective  of  what  district  he  may  be  in  charge  of. 
(3)  Five  years'  local  service  is  necessary  for  eligibility  for  appointment  or 
promotion  to  the  first  division.  (4)  A  commissioner  is  ex  officio  a  revenue 
officer  and  warehouse  keeper ;  may  be  moved  from  one  district  to  another 
at  any  time,  but  may  not  remain  longer  than  three  years  in  any  one 
district;  and  may  be  retired  at  sixty.  (5)  Three  cadetships  are  created, 
tenable  for  not  longer  than  six  years.  A  cadet  is  available  for  service  in 
any  part  of  the  Colony,  but  is  not  entitled  to  pension  unless  he  becomes  a 
commissioner  or  otherwise  enters  the  service.  (6)  For  the  purposes  of  the 
Act  the  Governor  in  Council,  subject  to  the  approval  of  the  Legislature, 
may  vary  the  divisions  of  the  Out-Islands. 

Iduoatian  (No.  7). — The  Education  Act,  1908,  consolidates  and  amends 
twelve  Acts.  The  Eklucation  Board  consists  of  twelve  members  who  are 
appointed  annually.  All  property,  both  real  and  personal,  is  vested  in  the 
Board,  which  is  created  a  corporation.  Provision  is  made  for  the  enforcing 
of  the  compulsory  provisions  of  the  Act ;  for  the  creation  of  local  com- 
mittees ;  for  the  performance  of  the  duties  of  the  several  officers ;  and  for 
the  regulation  of  the  constitution  and  procedure  of  the  Board.  Part  III. 
provides  that  un-denominational  religious  instruction  shall  be  supplied  and 
requires  elementary  and  scientific  instruction  in  the  principles  of  temperance, 
hygiene,  and  agriculture.  The  salaries  of  the  principal  officials  are  regulated, 
and  in  addition  to  these  salaries  an  annual  grant  of  ;^6,ooo  is  made  for 
the  carrying  out  of  the  Act. 

Out-IaUads  Cknuaisiioners  of  Works  (No.  8).— The  Out-Islands  Com- 
missioners of  Works  Amendment  Act,  1908,  incorporates  the  various  Out- 
Islands  Boards  of  Work  and  vests  in  them  all  public  property  within 
their  respective  districts.  A  Board  upon,  the  requisition  of  the  Governor  in 
Council  must  deal  with  public  land  as  he  may  direct.  The  execution  of  all 
documents  dealing  with  land  must  be  under  the  common  seal  of  the  Board 
and  the  signatures  of  the  chairman  and  two  members  and  counter-signed  by 
the  Governor.  The  Act,  in  addition  to  imposing  on  the  Civil  Engineer's 
Department  all  such  Out-Island  duties  as  the  Governor  in  Council  may 
decide,  provides  for  the  appointment  of  an  Assistant  Engineer  whose  primary 
duty  it  is  to  perform  Out-Island  services. 

LBmignuit  Paupers  and  Stowawajs  (No.  9).— The  Immigrant  Paupers 
Prevention  Act,  1908,  penalises  the  master  of  any  ship  who  lands  without 
the  consent  of  the  authorities  a  certain  class  of  passenger  who  may  become 
a  burden  on  the  Colony.  Such  person  may  be  allowed  to  land  if  the 
Government  is  guaranteed  that  he  will  not  become  a  burden  within  three 
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yetn.  lo  additioii  to  hetry  penalties  imposed  on  the  captain  and  tlie 
paasenger,  and  anj  one  who  astiits  in  the  landing  of  such  passenger,  the  dap 
is  made  subject  to  a  maritime  lien. 

Vmbtriif  of  Hoaaaa  (Na  10).— The  Numbering  of  Houses  Act,  190S, 
provides  for  the  numberii^  of  houses  in  the  Island  of  New  Providence. 

AfiieiltaTt  fNa  11).— -The  Board  of  Agriculture  Amendment  Act, 
1908,  increases  the  annual  grant  to  this  Board  from  ;£6oo  to  ;i^  1,000. 

■foagt  and  Tirtla  liaheiiM  (No.  12).— The  Sponge  and  Tmde 
Fisheries  Amendment  Act,  1908,  raises  the  age-limit  of  those  who  may  be 
employed  in  these  industries  from  thirteen  years  to  fourteen  years. 

iBfanBea  Oeapaaks  liax  (No.  i3).^The  Insurance  Companies  Tax 
Extension  Act,  190S,  extends  to  the  whole  Cokmy  the  provisions  of  the 
Act  of  18S3,  which  imposes  a  tax  on  all  business  done  by  insuraooe 
companies. 

BlH^pi  (No.  14).— The  Statute  Law  Revision  Act,  1908,  adds  to  die 
requirements  for  the  more  effectual  obliteration  of  revenue  stamps  oa 
documents,  etc. 

BQla  «f  liehaiiga  (Na  15).— The  Bills  of  Exchange  Crossed  Cheques 
Act,  1908,  is  a  reproduaion  of  the  Imperial  Act  of  1906,  and  provides  that 
a  banker  receives  payment  of  a  crossed  cheque  for  a  customer  within  s.  8t 
of  the  Imperial  Bills  of  Exchange  Act,  1882,  as  extended  to  the  Cokmy, 
if  he  credits  the  customer's  accoimt  with  the  amount  ci  the  cheque  befbic 
receiving  payment  of  it 

Stlarifls  (No.  16).— The  Public  Establishments  Act,  1908,  increases  the 
salaries  oi  the  Public  Dispenser  at  the  Bahamas  General  Hospital  and  of  the 
third  clerk  in  the  Treasury. 

Personal  AllowaBoas  (Na  17).— The  Personal  Allowances  Act,  1908, 
grants  personal  allowances  to  the  clerk  of  the  market,  the  sanitary  inspector 
and  a  tide  waiter. 

Piesidtat  of  the  Coiuieil*s  Salary  (No.  18).— The  President  of  the 
Council's  Salary  Act,  1908,  provides  a  salary  for  this  official,  but  it  is  only 
payable  so  long  as  he  does  not  hold  any  other  office  or  place  of  profit  under 
the  Crown. 

Deputy  Speaker's  Salary  (Na  19).— The  Deputy  Speaker's  Salary  Act, 
1908,  provides  a  salary  for  this  officer  and  rendars  ineligible  for  such  a&ct 
any  member  of  the  House  who  is  a  Member  of  the  Executive  0>uncil  or  who 
holds  an  office  or  place  of  profit  under  the  Crown. 

latastates'  Bstatas  (No.  20).— The  Intestates'  Estates  Act,  1908,  gives 
the  widow  of  an  intestate  who  has  died  without  issue  the  whole  o[  his 
property  if  it  does  not  exceed  ^50.  If  such  estate  exceeds  ^^50,  the 
widow  has  a  charge  thereon  for  ^50  with  interest  at  4  per  cent  from  the 
death  of  the  intestate  to  the  time  of  payment  This  amount  is  app(»tionad 
rateably  between  the  real  and  personal  estates  and  is  in  additicm  to  mj 
other  interest  she  may  have  in  such  estate.    The  net  value  of  the  reil 
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estate  is  estimated  upon  the  basis  of  ten  years'  purchase  of  the  annual 
▼alue,  less  mortgages,  etc.,  and  the  net  value  of  the  personal  estate 
is  ascertained  by  deducting  all  debts  and  funeral  and  testamentary 
expenses. 

Petition  of  Bight  (No.  21).— The  Petition  of  Right  Act,  1908,  provides 
machinery  for  the  exercise  of  the  common  law  right  of  the  subject  to  seek 
redress  from  the  Crown.  This  right  is  based  on  the  common  law  of 
Eoglandi  which  was  introduced  into  the  Colony  on  its  settlement  about  the 
middle  of  the  seventeenth  century  and  was  finally  declared  to  be  in  force 
here  by  the  Declaratory  Act,  1799. 

Sleotrio  Light  (No.  22).— The  Electric  Light,  1907,  Amendment  Act, 
1908,  increases  the  grant  for  this  purpose  from  ;(^i 2,000  to  ;f  i5>Soo. 

Joint  Tenaney  (No.  23).— The  Bodies  Corporate  Joint  Tenancy  Act, 
1908,  13  a  reproduction  of  the  Imperial  Act  of  1899  enabling  a  body 
corporate  to  acquire  and  hold  property  in  joint  tenancy. 

Auditor  of  Fublio  Aooounti  (No.  24).— The  Auditor's  Chief  Clerk  Act, 
1908,  creates  a  chief  clerkship  in  the  Auditor's  Department  at  ;£i2o. 

BzpIofiTes  (No.  25). — ^The  Explosives  Act,  1902,  Continuation  Act,  1908, 
continues  the  Act  of  1902  for  five  years. 

Quanuitino  (No.  26). — ^The  Quarantine  Act,  1905,  Amendment  Act,  1908, 
provides  a  new  definition  of  "quarantine  station." 

Bogs  (No.  27).— The  Dog  Licence  Act,  1907,  Amendment  Act,  1908, 
specifies  the  place  where  payment  for  the  licence  shall  be  made. 

Land  (No.  28).— The  Florida  East  Coast  Hotel  Company  Act,  1908, 
enables  that  corporation  to  hold  land  generally  in  the  Colony. 

Hospital  (No.  29).— The  Hospital  Act,  1908,  changes  the  name  of  the 
New  Providence  Asylum  to  the  Bahamas  General  Hospital ;  and  increases 
the  annual  salary  of  the  assistant  suigeon  to  ;^2oo  and  imposes  on  him  the 
duty  of  visiting  and  treating  outside  the  institution  any  case  he  may  be 
required  to  by  the  police. 

Servioo  Kramination  (No.  30).— The  Public  Service  Amendment  Act, 
1908,  subjects  to  an  entrance  examination  the  clerks  of  the  various  Government 
dquutments. 

Motor-Cars  (No.  31). — The  Motor-Car  Act,  1908,  is  a  comprehensive 
enactment  regulating  the  use  of  motor-cars  in  the  Island  of  New  Providence. 
Both  the  car  and  driver  must  be  registered  and  licensed  annually.  Offences 
against  the  Act  include  (i)  reckless  driving,  (2)  using  an  unr^stered  car, 
(3)  driving  a  car  without  a  driver's  licence,  (4)  improperly  fixing  or  obscuring 
registered  number,  (5)  employing  an  unlicensed  driver,  (6)  dilure  to  produce 
licence  in  certain  cases,  (7)  forging  or  altering  licence,  etc  Power  to 
apprehend  without  a  warrant  in  certain  cases  is  given  to  a  peace  officer.  In 
case  of  accident,  etc.,  driver  must  stop  and  give  all  parriculars.  Lamps  and 
horn  must  be  carried.  The  Governor  in  Council  has  power  generally  to 
make  rules.    The  extreme  speed  limit  is  twenty  miles  per  hour.    The  Act 
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a|^>Ues  to  persons  in  the  public  senrice  of  the  Crown  jmd  (veserres  aS 
statutory  or  common  law  liabilities  of  both  drirer  and  owner. 

Mwiimm  (No.  33).— The  Statnte  Law  Evidence  Act,  1908,  makes  the 
compilation  of  the  Laws  of  1899  available  in  evidence  within  the  meaning  of 
the  Imperial  Evidence  (Colonial  Statutes)  Act,  1907. 

PeiriM  (Na  33).— The  James  Anderson  Pension  Act,  1908,  provides  a 
pension  of  ;£  15  per  annum  for  an  ez-pobceman. 

Xadkal  (Na  34).— The  Medical  Amendment  Act,  1908,  enables  a 
registered  qualified  practitioner  to  soe  for  his  fet%  and  charges,  etc,  unksi  t 
by-law  of  his  college  prohibits  him. 

fin  SifiBai  (Na  35).— The  Fire  Engines  Act,  1908,  provides  lor  the 
creation  of  volunteer  fire  brigades  throughout  the  Colony  to  take  charge  of 
and  work  Government  fire  engines  uiKler  the  supervisioo  of  a  kxal  fiit 
authority.  Members  of  a  volunteer  fire  brigade  must  proceed  to  a  fre 
with  their  engine  and  place  themsehres  under  the  orders  of  the  Chief  Pofice 
Oflficer  at  the  scene  of  the  fire.  This  officer  may  also  require  any  penon 
present  to  assist  at  the  fire ;  may  take  possession  of  and  use  the  water  io 
welb  and  tanks ;  and  may  order  the  destruction  of  houses,  etc  Any  damige 
done  by  virtue  of  this  last-mentioned  power  must  be  compensated  for  and  ii 
also  *' damage  by  fire  **  widiin  the  meaning  of  any  policy  of  insurance, 
notwithstanding  anything  to  the  contrary  contained  in  such  policy. 

Jury  (No.  36). — ^The  Jury  Amendment  Act,  1908,  exempts  from  jmy 
service  public  tax  collectors  and  foreign  consular  officers. 

Mails  (Na  37). — ^The  Interinsular  Mails  Amendment  Act,  1908,  sabstitules 
a  schedule  of  passage  rates  by  sailing  vessels  based  upon  the  miles  travefled 
in  lieu  of  a  specific  sum  from  one  port  to  another. 

Tariff  (No.  38).— The  Tariff  (Na  2)  Act,  1908,  exempts  lawn  mowersi 
paper  boxes,  and  packages,  etc,  from  import  duty. 

KariM  Jmnnmm  (No.  39)^ — ^The  Marine  Insurance  Act,  1908,  is  a 
reproduction  of  the  Imperial  Marine  Insurance,  1966,  exclusive  of  ss.  91  (i), 
9«f  93f  *nd  94. 

Risuiii  OF  Bills  passed  during  the  Session  of  1908  to  which 
Assent  HAS  been  Reserved. 

Corasers. — ^The  Coroners  Act,  1908,  is  a  consolidation  and  codifies  tioa 
measure.  It  provides  for  the  appointment  of  coroners  in  the  several 
districts  of  the  Colony.  In  the  Out-Islands  every  commissioner  is  ex  sffitm 
coroner,  but  the  Governor  may  appoint  some  other  person  coroner  and  may 
also  appoint  deputy  coroners.  Every  corcmer  is  invested  with  the  powen 
of  a  magistrate,  and  he  and  his  jury  are  subject  to  the  jurisdiction  of  the 
Supreme  Court  in  the  same  manner  as  English  coroners  and  juries  are  to  the 
High  Court  of  Justice  in  England*  All  the  common  law  rights  of  a 
coroner  are  preserved.    He  may  inquire  into  the  death  of  a  person  whose 
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oody  is  brought  into  his  district  in  the  same  way  as  he  might  if  such  person 
had  died  in  his  district,  although  the  death  may  have  taken  place  beyond 
the  limits  of  his  district  or  even  of  the  Colony.  The  Act  imposes  the  duty 
on  every  person  present  at,  or  becoming  aware  of,  a  death  calling  for  an 
inquiry  to  notify  the  fact  to  the  coroner  or  the  nearest  police  station.  The 
superintendent  of  the  asylum  and  every  gaoler  must  notify  the  coroner  of 
the  death  of  any  lunatic  or  any  prisoner.  All  inquests  must  be  forwarded 
to  the  Attorney-General.  Provision  is  made  for  the  summoning  of  medical 
and  other  witnesses,  including  prisoners.  The  number  of  the  jury  is  reduced 
from  twelve  to  seven  and  the  verdict  of  four  is  sufficient.  AU  freeholders 
and  householders  between  twenty-one  and  sixty  years  are  liable  for  service. 
An  alien,  or  a  person  who  has  been  convicted  of  treason,  murder,  felony,  or 
any  infamous  crime,  or  who  is  a  lunatic  or  habitual  drunkard,  is  ineligible. 
If  a  jury  cannot  be  empanelled  out  of  the  twelve  persons  who  have  been 
summoned,  the  coroner  may  call  upon  bystanders  to  serve.  The  coroner 
and  jury  must  view  the  body,  unless  he  is  of  opinion  that  such  view  is  not 
necessary  for  the  purpose  of  the  inquest,  or  that  it  would  be  dangerous  for 
the  public  health.    The  Act  makes  provision  for  all  necessary  forms. 

Hotel  and  Steam  Servlee.— The  Hotel  and  Steam  Service  Amendment 
Act,  1908,  increases  the  subsidy  payable  for  the  service  to  Florida  from 
^3»5oo  to  ;£^5,ooo,  and  reduces  the  annual  number  of  trips  from  forty 
to  thirty-five.  It  also  reduces  the  period  of  the  renewed  contract  from 
ten  years  to  five  years. 

Mails. — ^The  Mails  Act,  1908,  places  ^5,000  at  the  disposal  of  the 
Oovemor  in  Council  for  the  maintenance  of  mail  services  between  the  Colony 
and  other  places. 

Bank  of  Vatsan.— The  Bank  of  Nassau  Continuation  Act,  1908,  renews 
the  charter  of  the  Bank  of  Nassau  for  a  further  period  of  twenty-one  years 
from  November  21,  1909. 


Return  showing  Origin  and  Fats  of  Bills. 
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Rbturn  showing  the  Number  of  Acts  for  each  Year 
from  1900  to  i90s. 

Te»r.  Mninber  of  Acts. 

1900 23 

I90I  ........    21 

190a 25 

1903 .23 

1904 38 

I90S  . 18 

1906 24 

1907 24 

1908 39 


2.  BARBADOS. 

[Cantriduted  by  Wallwym  P.  B.  Shephe^RD,  Esq.] 

Acts  passed  (1907) — 50.^ 

Bnriftli :  Oremation  (No.  3).— The  Cremation  Act,  1907,  eztends  the 
existing  powers  of  any  Burial  Authority  so  as  to  include  the  provi^OQ  and 
maintenance  of  crematoria  under  restrictions  as  to  distance  from  dwelling- 
houses  or  the  public  highways,  and  subject  to  regulations  to  be  mSfde  by  the 
Govemor-in-Executive  Committee  and  approved  by  the  Barbados  L.egislatuie. 
This  Act  is  slightly  amended  by  a  subsequent  Act — No.  45,  1907. 

Peniioni :  OAoial  (No.  5  and  No.  6).— The  Pension  (Amendment)  and 
(Further  Amendment)  Acts,  1907,  enable  officers  appointed  to  the  Public 
Service  of  Barbados  for  the  first  time  with  a  salary  of  ^^700  or  over,  or 
who  have  then  attained  the  age  of  fifty  years,  to  elect  to  be  exempted 
from  the  provisions  of  the  Pensipn  Act,  1890,  or  to  be  subject  to  the 
provisions  of  s.  19  of  the  Pension  Act,  1890,  and  such  provisions  arc 
thereupon  to  apply  to  such  officer  as  if  he  were  an  officer  unable  to  effect 
the  life  insurance  required  by  that  Act. 

Banks,  Agrionltnral  (No.  7).— The  Sugar  Industry  Agricultural  Bank 
Act,  I9P7,  incorporates  the  bank  under  that  name  with  perpetual  succession 
and  a  common  seal,  and  transfers  to  such  bank  the  imperial  free  grant  of 
^80,000,  being  the  amount  allotted  to  Barbados  out  of  the  sum  of  ;^25o,ooo 
granted  by  the  Imperial  Parliament  in  aid  of  the  Sugar  Industry  of  tl\e 
British  West  Indian  Colonies  and  British  Guiana.  The  bank  is  te  receive 
the  cash  and  the  securities,  with  the  accrued  interest  thereon,  then  vested 
in  the  Govemor-in-Executive  Committee  in  Trust  for  the  Sugar  Industry 
of  the  Island  by  Act  No.  12  of  1904,  and  apply  the  same  in  niaking  loans 
to  owners  and  receivers  of  sugar  plantations  in  accordance  with  the  provisions 

'  kcti  are  passed  by  the  Governor,  the  Council,  and  the  Assembly  of  B«rti«dos, 
and  are  numbered  consecutively  for  the  calendar  year. 
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contained  in  the  Act.  The  Act  is  to  come  into  force  by  proclamation  of 
the  Governor. 

Public  Health  (No.  8).— The  Public  Health  (Amendment)  Act,  1907, 
amends  the  principal  Act  of  1898  bj  adding  typhoid  or  entaric  fever  to 
the  list  of  diseases  of  which  notification  is  to  be  given  to  the  sanitary 
inspector  for  the  parish  or  district. 

Qaarantina  (No.  9). — ^The  Quarantine  (Amendment)  Act,  1907,  is  to 
continue  in  force  until  March  31,  1908,  and  only  becomes  operative  by 
proclamation  of  the  Governor.  The  Act  enacts  the  adoption  by  the 
Colony  of  the  Scheme  for  the  establishment  of  a  Central  Quarantine 
Authority  promulgated  by  the  Conference  of  the  British  West  Indian 
Colonies  held  in  1904,  to  consider  the  question  of  quarantine  in  those 
colonies  and  the  substitution  for  the  then  existing  system  of  uniform 
precautionary  measures.  In  the  Schedule  to  the  Act  is  set  forth  the 
Scheme  referred  to  in  the  Act 

Coort  of  Appeal  (No.  14).— The  Assistant  Court  of  Appeal  (Amendment) 
Act,  1907,  gives  power  to  the  Governor,  in  the  case  of  any  of  the  judges 
being  a  party  or  beneficially  interested  in  any  case  or  suit  in,  or  appeal 
to,  the  Assistant  Couit  of  Appeal,  to  appoint  some  fit  and  proper  person 
to  act  in  the  place  of  such  judge.  By  a  subsequent  Act  in  1907  (No.  49) 
a  further  slight  amendment  is  made  in  the  Principal  Act  of  1900. 

Onstomi  BevenuA  (Na  15).— The  Revenue  in  Aid  Act,  1907,  imposes 
a  duty  of  10  per  cent  on  the  amount  of  the  existing  customs  duties  payable 
under  the  Customs  Tari£f  Act,  190T,  by  way  of  additional  taxation; 

Bzpiring  laws  (No.  16). — ^The  Expiring  Laws  Continuance  Act,  1907, 
schedules  certain  Acts  which  are  to  be  continued  until  March  31,  1908. 

Vestries  and  Burial  Onmnds  (No.  18).— The  Vestries  (Amendment)  Act, 
1907,  amends  the  principal  Act,  1891,  in  respect  of  the  powers  of  Vestries 
to  provide  additional  burial-grounds  by  enacting  that  lands  purchased  for 
such  purpose,  and  to  be  attached  to  any  churchyard  or  other  consecrated 
burial-place  as  part  thereof  are  to  be  conveyed  to  the  persons  or  corporation 
in  manner  directed  by  the  Anglican  Church  (Barbados)  Act,  1891,  but 
if  such  lands  are  to  be  used  as  a  general  parochial  cemetery  the  same 
are  to  be  conveyed  to  the  members  of  the  Vestry  for  the  time  being, 
and  their  successors  in  office,  and  thereafter  vest  in  the  members  of  the 
Vestry  for  the  time  being. 

Eleotiio  Light  and  Power  Supply  (No.  20).— The  Electric  Light  and 
Power  (Amendment)  Act,  1907,  makes  further  provision  for  the  protection 
of  the  Government  telegraph  lines  and  the  Barbados  Gas  Company's  pipes 
by  defining  that,  for  the  purpose  of  this  protection,  a  line  or  pipes  are 
to  be  deemed  injuriously  affected  if  telegraphic  communication  by  such 
lines,  or  water,  or  gas  supply  by  such  pipes,  is  either  by  induction  or 
otherwise  in  any  manner  affected. 

Yaooination  (No.  22).— The  Infants'  Vaccination  (Amendment)  Act, 
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1907,  reqtitret  ptrents  of  ditklren  djing  noTacciiuUed  within  six  moodB 
after  birth  to  notify  the  Vaccination  Oflb»  of  the  death  and  date  sod 
place  oi  burial  of  sodi  children,  and  abo  requires  the  Public  Vacdnatixs 
to  make  retumt  (i)  of  diOdren  successfully  or  unsuccessfiilly  vaodnated; 
and  (9)  of  vaccinated  children  not  brought  back  for  inflection  or  le- 
Tacdnation. 

Liaaey  (Na  35). — ^Tbe  Lunacy  Act,  1907,  defines  in  its  interpreHtioD 
section  the  term  **  lunatic "  to  mdude  epilq>tic,  idiot,  or  any  odier  pecna 
suffering  from  temporary  or  permanent  disease  or  derangement  of  the  fanin, 
produdng  disordered  action  of  the  mind  in  such  a  way  as  to  put  the  sufcjea 
hi  a  condition  varying  from  his  normal  sdf;  and  out  of  relation  to  his 
enrironment  in  such  a  way  as  to  render  him  dangerous  or  inconvenient 
to  himself  or  others;  it  also  defines  the  terms  ''pauper  hmattc,"  "private 
patient,"  "registered  medical  practitioner,''  ** magistrate,"  and  ''property.' 
The  Act  provides  for  the  management  of  asylums  under  the  dirediofi 
of  the  Govemor4n-Ezecutive  Committee,  and  for  inquiries  as  lo  the 
miMptctcd  hmacy  before  admission  of  a  subject  into  an  as^um  by  loail 
magistrates  and  a  Justice  of  the  Peace.  Further  provisions  are  ooonuoed 
in  the  Act  as  to  the  maintenance  of  lunatics,  the  discharge  of  Innatk^ 
criminal  lunatics,  and  offences  of  ill-treatment  or  neglect  by  attfndinn» 
nurses  and  others;  also  as  to  inquiries  into  the  cause  of  dooh.  Poweis 
are  given  to  the  Govemor-tn-EsDecutive  Committee  as  to  appointment  of 
visitors  and  inq)ector8  in  lunacy,  and  a  jurisdiction  is  vested  in  die 
Barbados  Court  of  Chancery  to  exercise  in  the  Colony  sudi  equitabte  and 
common  law  jurisdiction  as  is  possessed  by  the  Lord  High  Chanoefior 
of  England  in  the  exercise  of  jurisdiction  over  infimts  and  hmatics  in 
England.  Powers  are  given  to  the  Court,  as  regards  the  property  of  die 
lunatic,  to  make  orders  as  to  disposal  of  the  income  for  nuuntenamx; 
and  as  to  sales  and  conveyances  oi  real  and  posonal  prc^>erty  of  the 
lunatic,  and  give  directions  to  the  Committee  of  the  estate  of  the  lunatic 
as  to  the  exercise  of  powers  vested  in  the  lunatic  either  benefidaUy  or 
as  trustee. 

The  following  Acts  are  repealed:  the  Lunatics  Act,  1890,  and  the 
Lunatics  (Amendment)  Acts  of  1899  and  1903. 

Wild  Birds'  Protaotion  (Na  38).— The  Wild  Birds'  Protection  Act,  1907, 
imposes  a  penalty,  not  exceeding  ten  shillings,  to  be  recoverable  in  a 
summary  way  before  a  police  magistrate,  upon  any  person  knowingly 
killing  or  wounding  a  wild  bird,  which  term  by  the  schedule  includes 
blackbirds,  yellow  birds,  pee-whittier,  rain-bird,  large  and  small  humming- 
birds, wood-dove,  ground-dove,  grass  canary,  goldfinch  or  Christmas  bird, 
and  thrush. 

Court  of  Appeal  (Na  29).— The  Court  of  Appeal  (Amendment)  Act, 
1907,  makes  slight  amendments  in  the  Court  oi  Appeal  (Amendment)  Act 
of  1899. 
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Fietervation  of  Trees  (No.  34).— The  Preservation  of  Trees  Act,  1907, 
withdraws  the  bounties  for  planting  trees  provided  by  the  principal  Act 
of  1903,  except  in  respect  of  bounties  already  acquired. 

Billa  of  Ezehange  (No.  36).— The  Bills  of  Exchange  (crossed  cheques) 
Act,  1907,  is  consolidated  with  the  Bills  of  Exchange  Act  of  1893,  and 
declares  that  a  banker  receives  payment  of  a  crossed  cheque  for  a  customer 
within  the  meaning  of  s.  82  of  the  Act  of  1893,  notwithstanding  he  credits 
his  customer's  account  with  the  amount  of  the  cheque  before  receiving 
payment  thereof 

Emigration  (No.  37). — The  Emigration  Amendment  Act,  1907,  enables 
a  labourer,  after  the  termination  of  his  contract,  to  execute  a  voluntary 
renunciation  of  his  right  to  repatriation.  Power  is  given  to  the  Governor- 
in-Executive  Committee  to  prohibit  the  recruiting  of  labourers  for  emigration 
to  any  place  out  of  His  Majesty's  dominions ;  also  to  emigration  agents 
to  recover  money  paid  with  a  fine  from  wilful  defaulters  under  an  emigration 
contract. 

Yolontoar  Forces  (No.  42).— -The  Volunteer  (Amendment)  Act,  1907, 
enables  the  Governor  to  form  corps  of  cadets  of  youths  of  twelve  years  and 
upwards. 

Friendly  Soeiaties  (No/49).--The  Friendly  Societies  (Amendment)  Act, 
1907,  slightly  varies  the  investment  power  in  the  principal  Act  of  1904. 


3.  BRITISH  GUIANA. 
[Contributed  by  Sir  T.  Crossley  Ravner,  K.C.,  Attorney-General,^ 

During  the  year  thirty-four  Ordinances  were  passed ;  of  these  one  (No-  27) 
was  in  the  nature  of  a  private  Ordinance,  and  the  rest  were  public  genera) 
Ordinances. 

Of  the  latter  the  more  important  are  the  following : 

Cnttomi  Duties  (No.  i)  and  Tax  (No.  2)  are  the  Ordinances  passed 
annually  by  the  Combined  Court  under  which  the  customs  duties  and 
inland  revenue  of  the  colony  are  collected. 

Clergy  List  (No.  4).—- This  Ordinance  provides  for  what  is  really  the 
ecclesiastical  grant  made  annually  out  of  the  public  revenue.  Up  to  the 
year  1898  the  clergy  of  the  Church  of  England  and  Church  of  Scotland 
were  paid  salaries  by  the  Government,  and  were  in  much  the  same  position 
as  members  of  the  Civil  Service.  But  in  that  year  this  arrangement  was 
altered,  and  while  the  vested  rights  of  existing  clergy  were  recognised 
and  provided  for,  no  clergy  appointed  after  that  time  received  any  salary 
from  the  Government,  but  as  vacanci^  arise  75  per  cent,  of  the  salary 
of  retiring  or  deceased  clergymen  is  paid  to  the  Church  to  which  they 
belonged,  as  a  grant  in  aid  of  its  funds.  No  salaries  were  ever  paid  to 
the  clergy  of  the  Roman  Catholic  Church  or  Nonconformist  Churches^ 
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but  sQch  CSmrches  recdved  t  Imnp-sum  gnmt,  whidi  is  «tin  cootimicd, 
Chough  the  amount  sulTen  in  annual  reduction  whidi  wiU  continue  until 
it  it  reduced  to  75  per  cent  of  the  amount  paid  in  1898,  so  that  erentuiBy 
each  Church,  including  the  Churches  of  EngUnd  and  Scodainl,  wOl  receive 
from  the  public  revenue  a  grant  equal  to  three-fourths  of  the  amount  it 
formerlj  received* 

The  Clergf  List  Ordinance,  under  which  these  grants  are  paid,  ii 
passed  for  a  specified  term  <^  years  under  the  authority  of  a  Resolution 
of  the  Combined  Court,  which  thereby  pledges  itself  to  vote  annuaOy  the 
funds  necessary  to  pay  the  grants  during  the  specified  period.  The  Ordi- 
nance passed  in  1907  is  for  a  period  of  five  years  and  will  expire  00 
March  31,  1912.  It  provides  for  the  salaries  of  the  surviTing  dergy  of 
the  Churches  of  England  and  Scotland,  who  are  named  in  a  schedule, 
and  for  the  payment  to  each  Church  of  a  lump  sum  equal  to  75  per  cent 
of  the  salaries  of  its  clergy  who  have  retired  or  died^  It  provides  abo 
for  a  grant  to  the  Roman  Catholic  Church  and  Nonconformist  Churches, 
these,  however,  being  reduced  annually  by  one-eightieth  of  die  amount 
originally  paid. 

Uoeased  Plaeas  (Hours  of  Closbif )  (Na  6).— This  Ordinance  amends 
one  passed  in  1902,  which  fixed  the  hours  of  opening  and  closing  of 
premises  licensed  for  the  sale  of  intoxicating  liquors,  and  enacted  a 
penalty  on  the  licence-holder  for  selling  during  closing  hours,  but  it 
provided  no  penalty  for  persons  found  upon  licensed  premises  durmg 
those  hours.  This  Ordinance  remedies  the  omission  in  the  former 
Ordinance. 

Lidustrial  SohodI  (Na  6).— This  Ordinance  rq)eals  an  Ordinance 
passed  in  1879  ^^^  ^^  establishment  of  an  industrial  school  for  youthfol 
male  offenders,  and  re-enacts  it  with  amendments.  It  also  repeals  certain 
sections  of  an  Ordinance  passed  in  1852,  under  which  Ordinance  m 
** Orphan  Asylum  and  School  of  Industry"  was  established  for  the  re- 
ception of  destitute  children,  and  also  certain  children  convicted  of  orimioal 
offences.  The  mixing  together  in  one  establishment  of  chfldren  who  are 
merely  destitute  with  juvenile  criminals  is  obviously  undesirable,  and 
accordingly  that  part  of  the  Ordinance  of  1852  which  enabled  juvenile 
offenders  to  be  sent  to  the  Orphan  Asylum  was  repealed  by  the  Ordinance 
now  reported  upon,  and  since  its  passing  the  Orphan  Asylum  has  been 
purely  an  institution  for  the  care  of  destitute  chfldren. 

Juvenile  offenders  are  now  sent  to  the  Industrial  School,  and  under 
the  new  Ordinance  the  following  boys  can  be  sent  to  it:  (i)  boys  under 
sixteen  sentenced  to  imprisonment  or  penal  servitude;  (2)  vagrant  boys 
under  sixteen  found  begging,  wandering  about  without  proper  guardiam^ip 
or  frequenting  the  company  of  reputed  thieves;  (3)  boys  under  sixteen 
charged  with  a  criminal  offence ;  and  (4)  refractory  boys  whose  parents  or 
guardians  are  unable  to  control  theuL    No  boy  can  be  sent  to  the  Indus- 
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trial  School  for  longer  than  five  years  or  can  be  detained  in  it  after  he 
is  eighteen. 

The  Ordinance  contains  power  to  allow  boys  to  live  out  of  the  school 
on  licence  with  persons  who  undertake  to  maintain  and  train  them,  and 
there  is  power  also  to  apprentice  them  to  trades,  including  a  power, 
under  proper  precautions,  to  apprentice  them  outside  the  Colony,  or  to 
send  them  to  sea. 

Quarantine  (No.  9). — By  this  Ordinance  the  Colony  adopted  the  scheme 
for  a  Central  Quarantine  Authority  for  the  West  Indies,  and  made  provision 
for  being  represented  upon  it  Under  the  scheme  the  Central  Quarantine 
Authority  has  power  to  interpret,  in  case  of  doubt,  the  meaning  of  any 
phrase  in  the  Quarantine  Convention  entered  into  by  British  Guiana  and 
most  of  the  West  Indian  Colonies  in  1904,  and  to  decide,  in  case  of  doubt, 
whether  any  disease  occurring  in  any  of  the  colonies  parties  to  the  Con- 
▼ention  is  an  infectious  disease  under  the  Convention. 

Sitpeniiries  (No.  10). — ^This  Ordinance  enables  the  Government  to 
establish  dispensaries  in  various  parts  of  the  Colony  where  poor  persons 
can  obtain  medical  advice  and  treatment,  either  free  or  upon  a  small 
payment,  according  to  their  means. 

IndietaUe  (MEmoes  (Prooednie)  (Na  ix).— This  Ordinance  enables 
magistrates  to  award  compensation  to  persons  charged  before  them  with 
indictable  offences,  where  the  charge  is  dismissed  and  in  the  magistrate's 
opinion  is  frivolous  or  vexatious.  A  similar  power  to  award  compensation 
in  summary  cases  has  long  been  pbssessed  by  magistrates  (No.  12  of  1893, 
8.  43),  but  until  the  passing  of  this  Ordinance  there  was  no  power  to  award 
it  in  indictable  cases. 

In  British  Guiana  jurors  have  long  been  paid  for  their  services,  but 
in  1905  it  was  decided  to  discontinue  the  practice  as  to  jurors  who  lived 
in  the  place  where  the  Court  sat,  but  to  allow  travelling  expenses  to  those 
who  had  to  attend  from  a  distance.  Last  year,  however,  it  was  decided 
to  revert  to  the  old  system  of  paying  all  jurors,  and  this  Ordinance 
accordingly  re-enacts  the  former  scale  of  fees  payable  to  jurors.  It  may 
be  noted  that  in  this  colony  there  are  juries  only  in  criminal  cases,  there 
being  no  trial  by  jury  in  civil  cases. 

Local  Ooveminant  (No.  i3).--This  Ordinance  consolidated  and  amends 
the  law  relating  to  local  government,  and  places  the  supervision  of  local 
government  in  the  hands  of  a  central  body  called  the  Local  Government 
Board,  which  has  certain  defined  powers  over  local  authorities.  The 
Ordinance  creates  four  different  kinds  of  areas  for  the  purposes  of  local 
government,  viz. :  (i)  Urban  Sanitary  Districts,  (2)  Village  Districts,  (3) 
Country  Districts,  and  (4)  Rural  Sanitary  Districts.  There  are  only  two 
Urban  Sanitary  Districts,  the  city  of  Georgetown  and  the  town  of  New 
Amsterdam,  each  of  which  has  a  Town  Council,  elected  under  a  special 
Ordinance,  and  except  that   they  have  power,  in  common  with  all  local 
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authorities,  to  enforce  the  general  sanitary  prorisions  contaiiied  in  the 
new  Ordinance,  thej  are  not  much  affected  by  it  In  ViUage  Districb 
the  local  authority  is  a  Council,  the  members  of  which  may  be  either  elected 
by  the  rate-payers  or  appointed  by  the  Local  GoTemment  Board,  or  partly 
elected  and  partly  appointed,  as  the  Board  may  determine,  for  eadi  Tillage. 
In  country  districts  the  local  authority  consists  solely  of  membeis  appointed 
by  the  Local  Government  Board,  and  except  as  to  the  constitution  of  die 
Local  Authority  there  is  little  difference  between  a  Village  District  and 
a  Country  District,  and  the  Village  Councils  and  Country  Authoifties  hate 
much  the  same  powers  and  functions.  Rural  Sanitaiy  Districts  are  ooih 
stituted  in  those  paru  of  the  Colony  where  the  population  is  not  soffidendy 
large  or  not  suflkiently  advanced  to  be  created  Villages  or  Country  Districts, 
and  in  such  places  the  Local  Government  Board  itself  discharges  the  fonctioDs 
of  local  authority.  The  aim  of  the  Ordinance  is  to  encourage  the  people  of 
each  locality  to  undertake  the  management  of  their  own  affiurs,  and  for  this 
purpose  to  provide  different  kinds  of  local  authorities  suited  to  the  different 
needs  and  circumstances  in  eadi  locality,  from  the  completely  organised  Town 
Councils  in  the  large  centres  of  population,  which  aa  much  as  municqid 
corporations  do  in  England,  down  to  the  sparsely  populated  rural  districts 
in  which  the  Local  Government  Board  enfSorces  only  such  elementaiy 
regulations  as  are  necessary. 

School  Teadtars*  Pensions  (No.  14)— In  1905  an  Ordinance  was  passed 
to  give  pensions  to  elementary  school  teachers  out  of  the  public  revenue. 
In  1907  the  Combined  Court,  which  alone  can  vote  money  for  any  pmpose, 
decided  to  increase  the  scale  of  pensions,  and  accordingly  this  Ordinance 
repeals  the  one  of  1905,  and  reenacts  it,  providing  for  a  higher  rate  of 
pension. 

Monoy-Lenders  (No.  16). — ^This  Ordinance  is  practically  a  transcript 
of  the  Money-lenders  Act,  1900  (63  &  64  Vict  c  51),  and  was  enacted 
to  deal  with  much  the  same  difficulties  which  led  to  its  enactment  in 
England. 

Bills  of  Bzehaige  (No.  17). — ^This  Ordinance  enacts  for  the  CoLonj 
the  Bills  of  Exchange  (Crossed  Cheques)  Act,  1906  (6  Edw.  VIL  c.  17X  and 
brings  the  colonial  law  as  to  bills  of  exchange  up  to  date. 

Musio  and  Daneing  Lioenoes  (No.  21). — ^This  Ordinance  is  based  on 
similar  provisions  contained  in  the  Public  Health  Acts  Amendment 
Act,  1890  (53  &  54  Vict.  c.  59,  s.  51),  for  the  regulation  of  puUic  enter- 
tainments. 

Public  Free  Library  (No.  24).— This  Ordinance  enables  the  Georgetown 
Town  Council  to  pay  out  of  the  rates  half  the  cost  of  the  maintenance 
and  upkeep  of  a  public  free  library  in  Georgetown,  the  other  half  of  the 
cost  being  paid  by  the  Government  out  of  the  public  revenue.  The  cost 
of  the  erection  of  the  building  is  being  defrayed  by  Mr.  Carnegie. 

Steam  Boilers  Eagnlation  (No.  25).— There  having  been  several  fatal 
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boiler  explosions  in  the  Colony,  this  Ordinance  was  passed  to  require  the 
periodical  examination  of  all  boilers,  so  as  to* prevent  boilers  which  are 
defective  or  have  become  weak  from  long  use  being  worked.  It  is  based 
on  provisions  contained  in  the  Factory  and  Workshop  Act,  1901  (i  Ed.  VII. 
€•  23,  s.  11). 

SagistrattOB  of  OLjkhi  (No.  36).— There  have  lately  sprung  up  m  the 
Colony  a  number  of  clubs,  some  being  little  more  than  illicit  drinking-places. 
Accordingly  this  Ordinance  has  been  passed  to  require  the  registration  of 
all  clubs  where  intoxicating  liquors  are  supplied  to  the  members  in  the  same 
manner  as  is  now  required  in  the  United  Kingdom.  The  Ordinance  is 
modelled  on  the  Acts  passed  for  the  same  purpose  in  Scotland  (3  Ed.  VII. 
c  35,  88.  77-90)  and  Ireland  (4  Ed.  VII.  a  7). 

Friendly  SoeiatiM  (No.  28).— The  object  of  this  Ordinance  was  to 
amend  the  Friendly  Societies  Ordinance,  1893,  by  making  registration  com- 
pulsory on  all  Friendly  Societies,  following  in  this  respect  the  legislation  of 
the  neighbouring  colony  of  Barbados,  and  the  Ordinance  accordingly  enacted 
that  every  society  which  might  register  itself  under  the  Ordinance  of  1893 
should  be  compelled  to  do  so.  There  are  a  large  number  of  Friendly 
Societies  in  this  Colony,  and  it  was  hoped  to  safeguard  the  members  by 
brii^ng  them  under  the  supervision  of  the  Registrar  of  Friendly  Societies. 

Though  no  opposition  was  made  to  the  measure  in  the  L^islature,  very 
strong  opposition  has  been  made  since  its  passing,  especially  by  Friendly 
Societies  connected  with  the  Churches,  and  it  has  been  decided  to  repeal 
the  Ordinance,  and  restore  the  law  to  what  it  was  before  its  passing,  and  a 
Bill  to  that  effect  is  now  before  the  Legislature. 

Sendee  hy  Post  (No.  30). — ^This  Ordinance  substitutes  a  new  definition 
of  service  by  post  contained  in  the  Interpretation  Ordinance,  189 1  (No.  14 
of  1891 X  in  order  to  meet  a  difficulty  which  has  been  experienced  in  those 
I^ces  where  there  is  no  house-to-house  delivery  of  letters.  In  those  places 
the  Ordinance  requires  service  to  be  by  registered  letter,  and  notice  must 
be  delivered  to,  or  left  at  the  residence  of,  the  addressee,  stating  that  a 
registered  letter  is  lying  for  him  at  the  post  office,  and  a  declaration  must 
be  made  before  a  Justice  of  the  Peace  by  the  person  who  delivered  or  left 
the  notice  that  he  duly  delivered  or  left  it. 

Clergy  list  (No.  32). — ^This  Ordinance,  passed  in  pursuance  of  a  resolution 
of  the  Combined  Court,  provides  for  the  payment  of  the  salaries  of  certain  of 
the  officials  of  the  Colony  for  five  years,  and  charges  them  upon  the  general 
revenue  of  the  Colony. 

The  only  private  Ordinance  passed  in  1907  is  the  Demerara  Electric 
Company's  Ordinance  (No.  27),  which  protects  the  Company  against  certam 
claims  for  nuisance. 

In  1904  actions  were  brought  against  the  Company  for  an  injunction 
and  damages  caused  to  the  plaintiff's  houses  by  vibration  consequent  on 
the  working  of  the  Company's  machinery.    Judgment  was  given  against  the 
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Comptny,  which  wis  toftained  upon  appeal  to  the  Privy  CoaocQ  (I>emam§ 
SUetrk  C0.  ▼.  IVkiU^  LR.  [1907]  A.C  330). 

It  was  found  impoaiible  for  the  Companj  to  remove  ks  works  except 
at  a  niinoos  coat,  and  oompliaooe  with  the  jodgmeiit  meant  pcacdcaUj  iSbt 
abandonment  of  its  undertaking.  As  that  undertaking  is  a  work  of  pobfic 
utiHtT— the  supply  of  electric  light  and  power  to  Georgetown  and  the  running 
of  a  service  of  electric  tranwaus^-tbe  Legislature  has,  at  the  request  of  the 
Company,  pasMd  this  OrdinancOi  which,  however,  does  not  become  operatitt 
till  the  Company  have  installed  new  machinery,  which  it  is  eapettcd  vffl 
materially  lessen  the  vibration,  if  it  does  not  entirely  stop  it  Tbe  Company 
was  also  required  to  compensate  the  pbtntlffi  and  obtain  their  consent  to 
waive  their  right  to  have  the  injunctkNi  enforced,  before  the  Ordinance  wu 
passed  From  the  date  <tf  the  installation  of  the  new  machinery  the 
Company  is  protected  against  any  daims  in  respect  of  ▼ibiation.  Tbe 
Ordinance  practically  recognises  the  proposition  that  the  few  must  snier 
for  the  general  good,  and  in  effect  enacts  that,  in  coosideratioii  of  die  benefits 
the  Company^  undertaking  confon  upon  the  general  public,  the  few  wboK 
bouses  are  near  the  Company's  power-house  and  station  mnst  sufler  the 
inconvenience  of  its  iXMse  and  vibration,  though  this  has  been  reduced  as 
bx  as  posriUe,  and  all  who  took  steps  to  enforce  their  rights  have  been 
compensated. 

4.  BRITISH   HONDURAS- 

[Contriduttd  by  WAUi^WYii  P.  B.  Shkphsard^  Esq.] 

Ordinances  passed — 27.^ 

Spirit^lirisa  Administration  (No.  a).— The  Spirits  Ordinance,  1907, 
repeals  the  Excise  Ordinance,  1887  (saving  proceedings  pending  thereunder), 
and  regulates,  in  accordance  with  the  provisioos  of  the  Ordinance,  the 
manufacture,  storage,  conveyance,  and  sale  of  ^Mrits.  An  excise  system, 
with  registnuicm  of  stills  and  rq;ulatioDS  for  the  issue  of  licences  and 
supervision  of  distilleries  and  revenue  warehouses,  is  established. 

Quarantine  (No.  6). — ^Tbe  Quarantine  Ordinance,  1907,  is  to  become 
operative  on  and  from  the  day  fixed  by  the  Governor  by  Proclamation,  and 
the  regulations  of  the  Ordinance  as  to  quarantine  are  made  applicable 
to  diseases  of  cholera,  yellow  fever,  small-pox,  and  bubonic  plague. 

Water  Supply  (Na  7).— The  Public  Health  (Water  Supply)  Ordinance, 
1907,  is  consolidated  with  The  Public  Health  Ordinance,  1894.  The 
Ordinance  enables  any  Local  Board  of  Health  to  utilise  the  roofs  of  buildiogs, 
not  used  as  dwelling-houses,  as  collecting  areas  for  rain-water  to  be  thence 
conducted  into  tanks  for  storage  puixx>ses  on  the  land  on  which  such 

*  Ordinances  are  passed    by  the  Governor  with  the   advke  and   conaent  of  the 
Legislative  Council,  and  are  numbered  conaecutively  for  tbs  calendar  year. 
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buildings  are  situated,  and  the  rain-water  so  stored  is  to  be  the  property 
of  the  Local  Board  of  Health.  Owners  of  dwelling-houses  are  to  provide 
rain-water  storage  tanks  connected  by  suitable  pipes  with  the  roofs  of 
buildings.  No  receptacles  for  water  are  to  be  in  use  unless  the  same  be 
cleaned  every  day,  or  be  properly  protected  from  mosquitoes.  Powers  are 
given  to  the  Central  Board  and  the  Local  Boards  of  Health  for  the  purpose 
of  enforcing  the  provisions  of  the  Ordinance. 

Bailwayt  (No.  8).— The  Government  Railway  Ordinance,  1907,  bars^ 
all  actions  by  owners  of  land  against  persons  employed  by  the  Government 
on  the  survey  or  construction  of  Government  railways,  but  saves  all  lawful* 
claims  for  compensation,  which  is  to  be  determined  in  accordance  with 
the  provision  of  the  Ordinance. 

IDdwivM  (No.  xi). — ^This  Ordinance  repeals  Ordinance  Na  2  of  1888,. 
as  to  the  licensing  of  midwives,  and  makes  it  requisite  for  all  persons 
desirous  of  practising  as  midwives  to  obtain  a  licence  in  accordance  with 
the  r^;u]ations  of  the  Ordinance  from  the  District  Commissioners.  Penalties 
are  imposed  upon  persons  who  shall,  except  under  the  direction  of  a  medical 
practitioner,  practise  midwifery  in  any  town  of  the  Colony  wherein  a  medical 
practitioner  resides ;  and  the  Ordinance  transfers  the  existing  Register  of  Mid- 
wives  under  the  repealed  Ordinance  to  the  Registrar-General  of  the  Colony. 

Penaioni  (No.  13). — This  Ordinance,  which  amends  and  is  consolidated 
with  the  Pensions  Ordinance,  1900,  provides  that  officers  transferred  to  other 
public  service  and  retiring  at  the  age  permitted  by  that  service  under  fifty-five 
years,  shall  be  eligible  for  pension  by  the  Colony  under  the  above  Ordinance. 

labour  Agreements  (No.  14). — ^This  Ordinance  amends  the  Labour 
Law,  Hire,  and  Service  Ordinance,  No.  71,  of  the  Consolidated  Laws,  and 
inflicts  penalties  upon  persons  causing  a  breach  of  agreement  between 
employer  and  labourer. 

Postal  Insuranoe  (No.  18). — This  Ordinance,  which  amends  and  is 
consolidated  with  Ordinance  No.  78  of  the  Consolidated  Ordinance  relating 
to  the  Post  Office,  enables  the  Governor  on  behalf  of  the  Colony  to  adopt 
the  provisions  of  the  Insurance  Agreement  of  the  Postal  Union  dated  and 
signed  at  Washington  on  June  15,  1897,  so  far  as  relates  to  the  insurance 
of  letters,  and  take  such  steps  and  make  all  such  arrangements  as  may  be 
necessary  in  that  behalf. 

Baoovery  of  Bant  (No.  22).-— The  Small  Tenements  Ordinance,  1907^ 
extends  the  provisions,  with  some  minor  variations,  of  the  Ordinance  No.  67 
of  the  Consolidated  Ordinances  for  the  Recovery  of  Tenements,  to  any 
separate  room,  flat,  or  portion  of  a  building  of  which  a  tenant  has  occupation. 

Bankraptoy  (No.  23). — This  Ordinance,  which  amends  and  is  consolidated 
with  the  Bankruptcy  Ordinance,  1901,  imposes  penalties  for  certain  ofiences 
therein  set  forth  committed  by  persons  against  whom  a  receiving  order 
has  been  made. 

Motor-Cars   (No.   24).— The  Motor-Car  Ordinance,   1907,  requires  all 
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persons  driving  a  motor-ctr  on  a  public  highway  to  take  out  a  licence  in 
accordance  with  the  provisions  of  the  Ordinance,  and  inflicts  penalties  00 
persons  guilty  of  offences  under  the  Ordinance. 

MiBtfiml  Oil  (No.  26).— The  Crown  Lands  (Mineral  Oil   Reservation 
Ordinance,  1907,  extends  the  reservation  to  the  Crown  of  all  mines  of  gold 
•etc.,  and  coal,  etc,  under  the  Crown  Lands  Ordinance,  No.  103  of  die 
Consolidated  Ordinances,  so  as  to  include  ''mineral  oil" 

Land  Taxation  (No.  97).— The  Land  and  Property  Tax  Ordinance,  1907, 
imposes  on  all  land  in  the  Colony,  other  than  land  in  a  town,  a  tax  of 
three-quarters  of  one  cent  per  acre  or  fractional  part  of  an  acre;  and  on 
cultivated  land,  other  than  land  in  a  town,  a  further  tax  of  one  cent  and 
a  quarter  per  acre  or  fractional  part  of  an  acre ;  and  on  land  served  by  a 
railway  a  further  tax  not  exceeding  eight  cents  per  acre  or  fmctionai  part 
of  an  acre,  as  the  Governor,  with  the  consent  of  the  Legislative  Council, 
shall  from  time  to  time  by  Proclamation  declare.  The  rate  on  land  in  a 
town  varies  according  to  the  annual  value  being  above  or  below  thirty-five 
dollars,  and|  also  for  land  unoccupied  or  occupied  by  caretakers  only.  The 
taxes  become  due  on  April  17  in  each  year,  and  are  payable  by  the  owner 
of  the^land,  and  are  made  a  first  charge  on  the  lands.  Powers  are  given 
to  the  Governor  in  certain  events  to  remit  the  taxes,  and,  as  r^^ards  land 
under  development  in  the  interest  of  the  Colony,  to  exempt  the  same  fiom 
taxation  for  a  given  period  Yearly  returns  by  owners  and  persons  in 
possession  of  lands  are  to  be  made  in  accordance  with  the  provisions  and 
regulations  set  forth  in  the  Ordinance.  Taxes  raised  in  respect  of  land 
in  a  town  are  allocated  to  the  credit  of  the  local  fund :  and  in  respect  of 
all  other  land  to  the  general  revenue  of  the  Colony. 

The  volume  of  Ordinances  for  1907  contains  also  the  Statutory  Rules 
and  Orders  made  during  the  year,  and  the  Proclamations  issued  by  the 
Governor  in  1907, 

S.  JAMAICA. 

[Contributed  by  Albert  Gray,  Esq.,  K.C] 

Laws  passed — 27. 

Earthquake. — The  earthquake  of  January  14,  1907,  influenced  the  whole 
legislation  of  the  year.  The  Imperial  Parliament  voted  the  sum  of  ^150,000 
as  a  free  gift  for  the  benefit  of  sufierers,  and  Law  No.  20  provides  for  the 
distribution  of  the  grant  by  an  Assistance  Committee.  Besides  this,  the 
Colony  was  authorised  to  borrow  a  sum  of  ;^8oo,ooo  from  the  Imperial 
Treasury.  The  administration  of  this  loan  is  assigned  by  Law  No.  23  to 
a  Special  Loan  Board.  The  money  is  to  be  lent  to  owners  of  property, 
building  societies,  etc.  The  opportunity  is  taken  to  pass  at  the  same  time 
two  Building  Laws  (Nos.  13  and  24)  for  Kingston,  and  containing  specifica- 
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tions  similar  or  analogous  to  those  of  our  local  Acts.  All  rates  and  taxes 
(other  than  water  rates)  for  the  first  quarter  of  the  year  which  were  still 
unpaid  on  June  17  were  remitted  (Law  Na  14). 


6.   THE  CAYMAN  ISLANDS. 
[Contributed  by  Edward  Manson,  Esq.] 

Shipa*  Caifoet  (No.  i).— To  fadliute  the  handling  of  ships'  caigoes  a  pier 
and  shelter  is  to  be  built  at  North  Sound  in  Grand  Cayman.  All  vessels 
using  the  pier  are  to  pay  a  tax  of  two  shillings  per  annum  for  each  vessel. 

Pdlioe  (No.  3). — ^The  object  of  this  Law  is  to  provide  an  efficient  police 
fenrce  for  the  Islands.  The  members  are  to  be  appointed  by  the  Commis- 
sioners. The  Serjeant-Major  at  Grand  Cayman  is  to  be  eoxffficio  Inspector. 
S.  5  defines  the  duties  of  the  members  of  the  force  and  s.  6  specifies  cases 
in  which  they  may  arrest  without  warrant. 

Power  is  reserved  to  swear  in  special  constable  for  emergencies.  No 
action  is  to  be  brought  against  a  member  of  the  force  for  anything  done 
in  the  execution  of  his  duty. 

7.   TURK'S   AND  .CAICOS   ISLANDS. 
This  will  appear  later  in  the  year. 

8.    TRINIDAD    AND    TOBAGO. 

{Contributed  by  Wallwyn  P.  B.  Shepheard,  Esq.] 

Ordinances  passed  (1907) — 38.^ 

Karried  Women's  Property  (No.  i).— -The  Married  Women's  Property 
Ordinance,  1907,  makes  every  contract  thereafter  entered  into  by  a  married 
woman,  otherwise  than  as  agent,  binding  on  her  separate  property  to 
which  she  is  then,  or  may  thereafter  become,  entitled,  and  also  enforceable 
against  all  property  to  which,  while  discovert,  she  may  thereafter  become 
entitled:  her  separate  property  then  or  thereafter  under  restraint  from 
anticipation  is  excepted  from  liability  under  such  contract;  but  in  actions 
by  a  married  woman  the  Court  may  order  payment  of  the  costs  of  the 
opposite  party  out  of  her  property  under  such  restriction,  and  enforce  its 
order  by  appointment  of  a  receiver  or  by  a  sale  or  otherwise. 

The  sist  section  of  the  Wills  and  Probate  Ordinance  (No.  99),  which 
makes  wilb  as  regards  property  comprised  in  them  speak  as  if  executed 

*  Ordinances  are  made  by  the  Governor,  with  the  advice  and  consent  of  the 
Leg:islative  Council,  and  Public  and  Private  Ordinances  are  numbered  consecutively  for 
the  calendar  year. 
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immediatelj  before  the  detth  of  the  testator,  is  to  apply  to  wiDs  made  by 
married  women  doring  ooverture  whether  they  are  or  are  not  thai  poaaessed 
of  separate  property,  and  such  wills  need  not  be  re-«zecated  after  die 
death  of  the  husband. 

Sub-ss.  3  and  4  of  s.  3  of  the  Married  Women's  Piopeity  Ordmaooe, 
No.  65,  are  repealed. 

Oalonial  OortruMDt  Loans  (No.  2).— The  General  Loan  and  InacrAed 
Stock  Ordinance,  1907,  provides  for  the  creation  of  Inscribed  Stock  and 
enables  the  Colony  to  take  advantage  of  the  provisions  of  the  CokMnl 
Stock  (Imperial)  Act,  1877,  and  the  sabseqoent  Acts  on  the  same  snbyecL 
Loans  for  the  purposes  mentioned  in  any  Ordinance  may  be  raised  cither 
by  debentures  or  by  Trinidad  Inscribed  Stock,  or  partly  by  debentmes 
and  partly  by  Inscribed  Stock,  and  the  principal  monies  and  interest  secored 
thereby  are  charged  upon  the  general  revenue  and  asseU  of  the  Colony. 

Grown  Qait-xants  (No.  3).— This  Ordinance  amends  die  Land  Charges 
and  Land  Taxes  Ordinance,  No.  204,  and  enables  all  Crown  Qoit-icnls 
to  be  redeemed  upon  payment  of  a.  sum  of  money  equal  to  twelve  yeafs* 
quit-rent 

LnadgratioA  Foods  (No.  6).— This  Ordinance  levies  export  duties  on 
sugar,  molasses,  mm,  cocoa,  coffee,  cooo-nuts,  and  copra,  being  produce 
raised  in  the  Colony  and  exported  between  April  i,  1907,  and  December  31, 
X907,  in  aid  of  immigration.  By  subsequent  Ordinance  No.  28,  1907,  the 
period  is  extended  until  December  31,  190S. 

Copyright  (No.  7).— The  Copyright  Ordinance,  1907,  is  consolidated 
with  the  existing  like  Ordinance  (No.  75)  and  extends  to  the  Colony  the 
principles  of  the  Imperial  Fine  Arts  Copyright  Act,  1862,  in  &vour  of 
the  authors,  being  British  subjects  or  resident  within  the  Britbh  dominions, 
of  original  paintings,  drawings,  and  photographs,  not  sold  or  disposed  of 
before  the  commencement  of  the  Ordinance  (February  27,  1907),  and  their 
assigns. 

Bankraptoy  (Na  8).— The  Bankruptcy  Ordinance,  1907,  which  is  to 
come  into  force  on  such  day  as  the  Governor  may  by  Proclamation  a{^>oint, 
amends  and  consolidates  the  Law  of  the  Colony  relating  to  the  administration 
of  the  estates  of  bankrupts  and  insolvent  persons.  The  Ordinance  contains 
138  sections,  classified  under  nine  leading  parts  as  follows  : 

Part  I. — Proceedings  from  Act  of  Bankruptcy  to  Discharge. 

Part  II. — Disqualifications  of  Bankrupt. 

Part  III. — Administration  of  Property. 

Part  IV. — Receiver  in  Bankruptcy. 

Part  v.— Trustees  in  Bankruptcy. 

Part  VI. — ^Jurisdiction,  Procedure,  and  Powers  of  Court 

Part  VII.— Small  Bankruptcies. 

Part  VIII. — Supplemental  provisions  as  to  exclusion  from  the  Ordinance 
of  companies  registered  under  the  Companies  Ordinance,  Na  69 :  as  to 
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Rules,  Evidence,  Computation  of  Time,  Notices,  Formal  Defects,  Stamp  Duty, 
Oorporations,  Rights  of  the  Crown,  and  Unclaimed  Funds  and  Dividends. 

Part  IX. — Punishment  of  Fraudulent  Debtors;  the  Construction  of 
Former  Ordinances ;  the  R^istration,  etc.,  of  Receiving  Orders ;  Repeal  and 
Saving  Provisions.  The  six  Schedules  are  as  follows :  ist  Schedule  as  to 
Meeting  of  Creditors ;  and  Schedule  as  to  Proof  of  Debts ;  3rd  Schedule 
as  to  Statement  of  Affairs ;  4th  Schedule  as  to  form  of  Notice  of  Receiving 
Order ;  5  th  Schedule  as  to  Ordinances  repealed ;  and  6th  Schedule  the 
Bankruptcy  Rules,  1907,  containing  340  general  rules  and  an  appendix  of 
194  miscellaneous  Bankruptcy  Forms. 

Summary  Conviotioni  (No.  10). — ^The  Summary  Convictions  (Offences) 
Ordinance,  1907,  is  consolidated  with  the  like  Ordinance  (No.  5),  and  makes 
it  penal  to  discharge  firearms,  fireworks,  bombs,  and  other  explosives  in 
or  within  a  certain  distance  of  the  public  streets. 

Kiiiiiig  (No.  13).— The  Mines  Regulation  Ordinance,  1907,  comes 
into  operation  on  a  date  to  be  fixed  by  Proclamation  of  the  Governor,  and 
applies  to  all  mines,  borings,  and  quarries  in  the  Colony,  It  subjects  aQ 
managers  of  mines  conducting  mining  operations  to  the  supervision  of  the 
Inspector  of  Mines,  and  such  managers  have  to  take  out  certificates  of 
competency.  In  the  two  Schedules  are  contained  detailed  mine  regulations 
and  boring  regulations. 

EzpIofiTat  (No.  15). — The  Explosives  Ordinance,  1907,  applies  to 
gunpowder,  nitro-glycerine,  dynamite,  gun-cotton,  blasting  powders,  fuhninate 
of  mercury  or  of  other  metals,  coloured  fires,  and  every  other  substance 
used  for  explosive  purposes  or  pyrotechnic  effect  and  includes  fog-signals, 
fireworks,  fuzes,  rockets,  percussion-caps,  detonators,  cartridges,  and  ammuni- 
tion of  every  description.  The  Goveroor-in-Executive  Council  is  empowered 
to  appoint  by  Proclamation  gunpowder  magazines,  and  such  magazines  and 
the  storage  of  powder,  its  importation  into  the  Colony  and  sale  therein,  are 
subjects  to  the  regulations  prescribed  by  the  Ordinance.  Explosives,  other 
than  gunpowder,  are  also  subject  to  the  regulations  relating  thereto  contained 
in  the  Ordinance. 

Pordga  Trading  Companies  (No.  23).— The  British  and  Foreign 
Companies  Ordinance,  1907,  enables  any  Trading  Company  or  Corporation 
registered  under  Statute  in  Great  Britain  or  Ireland,  or  in  any  British 
Possession,  or  in  the  United  Sutes  of  North  America,  to  be  registered 
as  an  incorporated  company  within  the  Colony,  and  such  registration  is  to 
afford  conclusive  evidence  of  the  compan/s  memorandum  and  articles  of 
association,  and  any  deeds  of  such  company  executed  out  of  the  Colony 
may  be  registered  in  the  Colony  if  executed  under  the  company's  common 
seal  and  in  the  presence  of  one  witness  at  least,  and  the  due  execution 
of  such  deed  is  to  be  proved  by  the  affidavit  or  solemn  declaration  of 
one  of  the  witnesses  or  of  the  secretary  or  other  officer  affixing  the  seal 
to  be  sworn  or  made  before  a  notary  public,  or  the  mayor  or  other  chief 
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magistnte  of  any  ctty,  town,  or  borough  in  Great  Britain,  or  Ireland,  or  m 
any  British  Potaession  and  in  the  United  States  before  a  notary  pabKc 
Deeds  of  the  company  executed  in  the  Cokmy  by  an  attorney  duly  appointed 
thereunto  by  instrument  in  writing  under  the  common  seal  of  the  company 
are  made  binding  on  the  company  as  if  the  same  were  executed  under  tibe 
common  seal  of  the  company. 

Criainal  Prooadm.— Ordinance  Na  25,  1907,  amends  ^le  Crimxiial 
Appeal  Ordinance  Na  13,  and  enables  the  accused  person  to  be  heaid 
and  defended  by  counsel  upon  his  trial  or  at  any  stage  of  the  procee&gs 
before  the  Comrt  In  cases  of  treason  or  capital  (doaj  the  Registnff, 
when  delivering  to  the  accused  a  copy  of  the  indictment,  shall  call  upon 
him  to  select  his  counsel,  if  he  have  the  means  of  employing  one,  and 
in  default  the  Chief  Justice  shall  assign  counsd  and  a  ac^citor  to  the 
accused 

Wail^tf  and  Meaavaa  (Na  s6).— The  Weights  and  Measures  Ordinance^ 
1907,  adopts  the  English  avoirdupois  weights  on  the  basis  of  i  llx,  makiDg 
the  grain  tAv^  P*^  thedram  t\^h  part,  the  ounce  ^^th  part  of  the  pound, 
and  the  stone  14  lb.,  the  quarter  a8  lb.,  the  hundredweight  na  llx,  and 
the  ton  s,S4o  lb. 

Wills  and  Plobala  (Na  29).— The  Wills  and  Probate  Ordinance,  1907, 
repeals  and  amends  various  sections  of  the  Wills  and  Probate  Ordinance 
(No.  99)  relating  to  the  execution  of  wills,  application  for  probate,  pro- 
ceedings for  discovery  of  testamentary  writings,  filing  accounts  by  executocs 
and  administrators,  etc 

Loeuit  Daatraettoa  (No.  30).— The  Locust  Destruction  Ordinance,  1907, 
enables  the  Governor  to  initiate  compulsory  measures  lor  the  destruction 
of  locusts  on  land  in  private  ownership. 

BUla  of  Ixehaaga  (No.  31).— The  Bills  of  Exchange  (Crossed  Cheques) 
Ordinance,  1907,  enacts  that  a  banker  receives  payment  of  a  crooed 
cheque  for  a  customer  within  the  meaning  of  s.  6a  of  the  Bills  of  Exchange 
Ordinance  (No.  62),  notwithstanding  that  he  credits  his  customer's  account 
with  the  amount  of  the  cheque  before  receiving  pajonent  thereof! 

9l  WINDWARD   ISLANDS. 

(i)  GRENADA. 

[CoM/ridufed  by  Sir  Charles  J.  Tarring,  tx-CM^ Justice  of  Grenada^ 

Ordinances  passed — 14. 

Of  these,  six  are  Amended  Ordinances  of  no  general  interest ;  another 
suspends  the  coming  into  force  of  the  Education  Ordinance  of  1906;  an 
eighth  is  a  supplementary  Appropriation  Ordinance;  while  the  Ordinance 
numbered  14  in  the  Table  does  not  appear  in  the  collection  for  the  year 
as  printed. 
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Karriage— Deoeaied  Wife's  Sifter  (No.  4).— Of  the  remaining  five^ 
No.  4,  validating  Marriage  with  a  Deceased  Wife^s  Sister^  is  an  echo  of 
recent  much-ventilated  legislation  in  England,  and,  like  the  latter,  exempts, 
clergymen  (and  ministers  of  all  religious  denominations)  from  the  legal 
obligation  to  solemnize  such  marriages. 

Water  Snpply  (No.  5). — Ordinance  No.  5  facilitates  the  provision  of  a 
much-needed  Water  Supply  for  the  parish  of  St.  Patrick's. 

Ordinance  No.  6  provides  for  the  licensing  and  regulation  of  Piiots, 

Cheques. — No.  7  enacts  that  a  banker  shall  be  deemed  to  have  received 
payment  of  a  crossed  cheque  for  a  customer  within  the  meaning  of  s.  81  of 
the  Bills  of  Exchaf^ge  Ordinance  of  1892,  notwithstanding  that  he  shall 
have  credited  the  customer's  account  with  the  amount  of  such  charge  before- 
having  received  payment  thereof. 

(ii)  ST.  LUCIA. 
This  will  appear  later  in  the  year. 

(iii)  ST.  VINCENT. 
This  also  will  appear  later  in  the  year. 

10.  LEEWARD  ISLANDS- 
[Contributed  by  Edward  Manson»  Esq.] 

FEDERAL  COLONY. 
Ordinances  passed — 13. 

Bank  Holidays  (No.  i). — Eight  days  are  to  be  kept  as  close  holidays  ii^ 
all  banks  in  the  Colony.  The  King's  birthday,  the  Heir-Apparent's  birthday^ 
Empire  Day,  New  Year's  Day,  Boxing  Day,  Easter  Monday,  Whit  Monday >. 
the  first  Monday  in  August. 

Supply  (Nos.  2,  6). 

Banker  (No.  3). — ^This  is  an  amendment  of  the  Bills  of  Exchange  Act^ 
1887.  A  banker  receives  payment  of  a  crossed  cheque  for  a  customer 
within  the  meaning  of  s.  82  of  the  Act,  notwithstanding  that  he  credits  his. 
customer's  account  with  the  amount  of  the  cheque  before  receiving  payment 
thereof. 

Coroners  (No.  4). — A  Coroner  is  not  to  be  obliged  to  summon  a  jury  to* 
inquire  into  the  cause  of  death  within  his  district  of  a  person  confined  in  a 
Lunatic  Asylum  unless  he  considers  that  some  reasonable  suspicion  attends, 
the  cause  and  circumstances  of  death.  If  the  Coroner  decides  not  to  hold 
an  inquest  he  is  to  report  the  facts  to  the  Governor,  who  may  direct  an  inquest. 

Publioation  of  Sotioes  (Na  5). — ^Where  notice  of  any  document,  matter^ 
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meeting,  sale,  or  TOting  of  any  kind  is  by  any  Act,  Bye^w,  Regnlafion,  or 
Instrument  to  be  published  in  any  local  new^)aper,  publication  or  advertise' 
ment  is  henceforth  to  be  made  in  such  manner  as  the  Govemor-inOMradl 
may  prescribe. 

TraTtUiif  IspMiai  (Na  7).— The  Governor,  his  private  aecrelanes  and 
'Oflkers,  while  travelling  on  duty,  are  to  be  allowed  their  travelling  expenses. 

Jadgmmtf  (No.  8). — A  judgment  entered  up  against  any  person  in  tbt 
Supreme  Court  is  to  operate  as  a  charge  upon  all  lands  of  such  penaa 
within  the  Colony  to  the  extent  of  his  beneficial  interest  therein  ;  but  this  is 
not  to  affect  purdiasers,  mortgagees,  or  creditors  until  the  judgment  creditor 
has  filed  an  ap(^ication  for  the  nle  of  such  lands  towards  satisfiurtioQ  diereof . 
Every  judgment  debt  is  to  carry  interest  at  5  per  cent  A  judgment  of  an 
inferior  Court  Im  to  have  the  same  privileges  on  filing  in  the  Saprane  Caart 
<A  a  certificate  of  such  judgment 

Coital  Indistry  (No.  9).-*The  Governor  may,  under  this  Ordinance, 
make  advances  to  owners  for  the  planting  and  production,  or  for  the  reaping, 
-of  a  cotton  crop.  The  total  sum  to  be  so  advanced,  during  tiie  year,  1%  not 
to  exceed  ^^5,000.  Interest  is  to  be  paid  at  5  per  cent  Any  person 
misappropriating  an  advance  is  to  be  guilty  of  larceny. 

Growm  Suits  Aot  (Na  10). — Claims  by  the  General  Govenunent  of  the 
Colony  or  the  Government  of  any  Presidency  against  any  private  person  are 
to  be  brought  in  the  name  of  the  Attomey-GeneraL  Claims  by  private 
persons  against  the  Government  in  the  nature  of  ^'Petitions  of  Right' 
may  be  preferred  against  the  Attomey-General.  No  execution  is  to  issue 
jigainst  the  Crown,  but  the  decree  is  to  be  transmitted  to  the  Governor,  who 
may,  by  money  or  otherwise,  do  justice. 

Arbitration  (No.  11).— This  Ordinance  adopts  the  Arbitration  Act,  1889 
<52  &  53  Vict  c.  49),  of  the  Imperial  Pariiament,  which  is  declared  hencefottii 
in  force  in  the  Colony. 

Deceased  PuUie  Ofloer  (No.  12).— Power  is  given  to  the  Governor,  when 
a  public  officer  dies,  to  order  that  a  nxmth's  salary,  from  the  date  of  his 
•death,  be  paid  to  his  widow  or  children.  To  make  up  for  this  the  officer 
succeeding  to  the  vacant  post  is  to  continue  to  draw  salary  at  his  former  rate 
for  a  month. 

Polioe  (Na  13). — By  this  Ordinance  a  police  force  is  constituted  for  the 
Colony,  to  be  called  the  Leeward  Isbmds  Police  Force,  with  head-quarters  at 
Antigua.  It  is  to  be  under  the  command  of  a  Chief  Inspector  of  Police. 
The  age  for  enlistment  is  from  nineteen  to  thirty-five.  The  police  are  to  be 
armed.  Their  authority  and  privileges,  duties  and  responsibilities,  are  to  be 
the  same  as  those  of  an  English  constable,  and  are  more  particulariy  defined 
in  the  Ordinance.  Acts  si-32  deal  with  the  discipline  of  the  force.  A 
Police  Reward  Fund  is  constituted,  made  up  mainly  of  fines  and  penalties 
imposed  on  the  members,  and  provisions  for  good-conduct,  pay,  and  pensions. 
On  any  emergency  special  constables  may  be  sworn  in. 
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(i)  ANTIGUA. 

City  of  8t  Jobn  (No.  i)  provides  for  the  government  of  the  City  of 
St.  John. 

Kadioal  and  Poor  Belief  (No.  2)  amends  the  Medical  and  Poor  Relief 
Ordinance. 

land  Tax  (Na  3). — ^A  person  who  makes  default  in  payment  of  a  tax 
for  thirty  days  after  the  same  is  payable  is  to  pay  an  additional  amount 
equal  to  2^  per  cent,  on  the  amount  of  the  tax. 

PaUio  Library  (No.  4)  provides  for  the  appointment  of  Trustees  of 
the  Public  Library  of  the  City  of  St  John,  who  may  frame  rules  for  the 
management  of  the  Library. 

Pablio  Ofioer  (No.  5).— This  Ordinance  declares  it  to  be  within  the 
competency  of  the  General  Legislature  of  the  Leeward  Islands  to  pass  such 
laws  in  respect  of  the  Antigua  Presidency  as  may  be  necessary  to  provide 
for  the  payment  of  salary  to  the  widow  and  children,  or  other  next-of-kin,  of 
a  deceased  public  ofiScer. 

Supply  (Nos.  6,  8). 

Bate  fbr  tbe  (Sty  of  8t  John  provides  for  the  assessment  of  a  property 
tax  on  all  land  in  the  city. 

Bills  of  Health  (No.  9)  fixes  the  scale  of  fees  chargeable  by  the  Harbour 
Master  for  granting  a  Bill  of  Health  to  ships. 

Gnnmifaioii  on  Cdllaotioii  of  Bates  and  Taxoe  (No.  10).— A  bailiff  is 
to  be  allowed  a  conmiission  of  5  per  cent  u  remuneration  for  collecting 
rates  or  taxes. 


(ii)  DOMINICA. 

Dodnition  of  Colony  (No.  i).— The  word  ''Colony,"  or  ''  Island,"  when 
used  in  any  Act  of  the  Presidency  passed  prior  to  the  26th  day  of  March, 
1872,  is  to  be  deemed  and  taken  to  mean  the  Presidency  of  Dominica. 

Administrator's  Salary  (No.  2).— This  is  fixed  at  ;f  700,  rising  tO;^9oo. 

Bills  of  Health  (No.  3).— A  Harbour  Master  is  to  be  appointed,  and  is 
authorised  to  issue  Bills  of  Health  to  ships  at  a  fixed  scale  of  fees. 

Import  Duties  (No.  4).— Chalk,  whiting,  and  lime  are  to  be  admitted  free 
of  import  duty. 

Free  library  (Na  5).— This  Ordinance  esUblishes  a  Free  Library,  given 
by  Mr.  Andrew  Carnegie,  to  be  supported  by  an  annual  grant  from  the 
Treasury  and  subscriptions. 

Disease  in  Plants  (No.  6). — ^To  meet  this  danger  the  Govemor-in-Council 
may  by  Proclamation  prohibit  the  importation  into  the  Presidency  of  any 
plants,  cuttings,  roots,  etc.,  as  are  likely  to  introduce  any  plant  disease. 
Plants  imported  in  contravention  of  the  Proclamation  nuiy  be  seized. 

Snpply  (Nos.  7,  9). 

34 
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(iii)   MONTSERRAT. 
Ordinances  ptaxd — 14. 

Ii^Mrt  Ihtf  «m  Vatfvt  FMdiali  (Na  3).— This  OrdiDaiKe  impoia 
an  export  duty,  at  a  scheduled  scale,  on  the  exportation  of  native  prodiKls- 
essential  oils,  hides  and  skins,  lime-juice,  sugar,  fruit  and  Timetables,  cottoo, 
cocoa,  animals,  etc. 

A^ply  (Nos.  4,  13).— Chalk,  whiting,  and  lime,  when  inqx>rted  lor  use 
in  the  manufacture  of  citrate  of  lime,  are  to  be  free  of  import  doty. 

PaUie  Oflotr  (Na  6).— This  is  an  Ordinance  empowerii^  tbe  Governor 
to  order,  on  the  death  of  a  public  officer,  that  an  amount  equivalent  to 
a  month's  salary  of  sudi  officer,  from  the  date  of  his  death,  ^laU  be  psid 
to  his  widow  or  his  children  or  other  next-of-kin. 

Xoadi  (Na  7).— A  Road  Board  is  to  be  estaUished  to  adiise  the 
C6mmissiooer  00  all  matters  connected  with  the  repair  and  coostructioo 
of  roads.  An  Inspector  of  Works  and  Roads  is  also  to  be  appointed,  with 
the  duty  of  superrising  the  repain  of  public  raads  and  preventing  enooich- 
ments  on  or  injuries  to  the  same. 

Every  inhabitant  of  the  IsUnd  between  the  ages  of  sixteen  and  sztf 
is  to  pay  a  **  road  tax  ^  for  the  upkeep  of  die  roads.  For  the  purposes 
of  the  tax  the  inhabitants  are  classified,  each  member  of  die  first  di^ioii 
(professional)  pajring  lox.,  of  the  second  division  (tradesmen,  mechanics,  etc) 
4S^  and  of  the  third  division  (domestic  servants,  labourers,  etc.)  2X. 

Persons  liable  to  work  on  the  public  roads  are  to  attend,  on  notice,  with 
tools  and  work  for  eight  hours  a  day. 

Owners  adjoining  any  public  road  may  be  ordered  to  keep  fences  in 
repair.  Drains  are  to  be  made  and  rubbish  removed.  Penalties  are 
imposed  for  careless  driving.  Roads  may  be  changed  or  diverted,  and 
closed  if  dangerous.  No  person  is  to  begin  buSding  or  repairing  any 
building  or  wtdi  adjoining  a  public  road  without  notice  to  the  Inspector 
of  Works. 

Importattcm  of  Arms  (Na  8).— The  Governor  is  empowered,  by  Pro- 
clamation, to  prohibit  the  importation  of  arms  and  ammunition  absohitelj, 
or  under  conditions  on  peril  of  forfeiture.  No  dealing  in  them  is  to  be 
allowed  except  under  licence.  Particulars  of  any  dealings  are  to  be  entered 
in  a  book.  No  one — Army  and  Navy  officers,  eta,  excepted — is  to  cairy 
arms  without  a  licence.  If  arms  or  ammunition  are  kept,  or  suspected  to 
be  kept,  in  any  premises  contrary  to  the  Ordinance,  a  magistrate  may  grant 
a  search-warrant 

Ocmmisilonar  and  Troaiurer  (No.  9)  authcmses  the  appointment  for 
the  Presidency  of  Montserrat  of  a  Commissioner  iHio  is  to  be  ex<ffic» 
Treasurer,  an  Assistant  Treasure,  Treasury  Officer,  and  a  Clerk.  All  taxesi 
duties,  moneys,  forfeitures,  and  penalties  are  to  be  paid  to  the  Treasmer 
or  the  public  uses  of  the  Presidency. 
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Burial  (No.  10)  amends  the  Ordinance  to  establish  a  Public  Burial- 
ground  for  various  denominations  of  Christians. 

Cotton  TnAe  (No.  11). — No  person  is  to  sell  any  cotton  in  the  Presidency 
without  having  obtained  a  licence.  The  application  for  a  licence  must 
state  a  variety  of  particulars,  the  acreage  planted  and  situation,  and  date 
of  planting ;  if  imported,  the  place  where  grown.  A  licensed  seller  must 
keep  a  record  in  scheduled  form.  Buyers  must  also  be  licensed.  Selling 
or  buying  without  a  licence  exposes  the  seller  or  buyer  to  a  penalty  of  ^^50. 

Ordinance  No.  13  of  1905,  to  regulate  dealings  in  cocoa,  coffee, 
limes,  spices,  and  cotton,  and  to  make  more  adequate  provision  for  the 
detection  and  punishment  of  robberies  of  growing  crops,  is  to  be  read  as 
if  cotton  were  excluded. 

Sale  of  Meat  (No.  14). — No  meat  is  to  be  sold  in  Plymouth  except  in 
the  market  and  unless  slaughtered  in  the  slaughter-house  of  the  market. 

(iv)   ST.  CHRISTOPHER  AND  NEVIS. 
Ordinances  passed — 7. 

Supply  (Nos.  I,  6). 

PaUio  Offioer  (No.  2).— This  is  an  Ordinance  analogous  to  Na  6  of 
Montserrat 

Fumigation  of  Plants  (No.  3).— The  prevention  of  disease  in  plants 
is  now  a  common  topic  of  legislation.  By  this  Ordinance,  all  plants — which 
word  is  given  a  very  wide  meaning— imported  into  the  Presidency  are, 
subject  to  the  direction  of  the  Agricultural  Authority,  to  be  fumigated 
for  the  destruction  of  any  v^eUble  or  insect  pests  which  may  be  on  such 
plants.  Suitable  apparatus  is  to  be  provided  for  the  purpose.  No  imported 
plants  are  to  be  landed  elsewhere  than  at  a  '*  port  of  entry."  Plants  which 
have  been  fumigated  may  be  subsequently  visited  and  examined  by  the 
Agricultural  Authority. 

Appointment  of  Adminiitrator  (No.  4).— His  Majesty,  or  the  Governor 
on  his  behalf,  is,  under  this  Ordinance,  empowered  to  appoint  an  Administrator 
of  the  Presidency,  to  hold  office  during  His  Majesty's  pleasure. 

Land  and  House  Tax  (No.  5)  amends  the  principal  Ordinance,  1901 
by  declaring  who  is  the  proper  officer  to  levy  the  tax. 

Fond  Drainage  (No.  6)  amends  the  principal  Ordinance  by  vesting  the 
powers  of  the  Ordinance  in  the  Governor  or  in  his  nominees. 

(v)  VIRGIN  ISLANDS. 

Supply  (Nos.  I,  3). 

Deceased  PuUio  Ofioer  (No.  2).— This  is  a  similar  Ordinance  to  No.  12 
of  the  Leeward  Islands. 

Births,  Deaths,  and  Karmges  (No.  4).— This  is  an  Ordinance  con- 
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•oUdfttiog  and  amending  the  kw  as  to  registnition  of  births,  deaths,  and 
marriages.  A  general  Regtstiy  Oflke  is  to  be  kept  under  the  oootrol  of 
a  Registrar-GeneraL  District  Registran  are  likewiae  to  be  appointed.  Each 
District  Registrar  is  to  ha^  his  name  conspicuoody  erhibitgd  00  the  oatcr 
door  of  his  dwdling-hoose,  and  for  two  consecutife  Sundays  on  the  doon 
of  aO  known  places  of  public  worship.  Every  District  Registrar  11  to 
infDrm  himself  carefuUy  of  every  birth  and  deadi  widun  his  district,  and 
minute  directions  are  given  as  to  their  duties,  eqpedally  in  the  case  of 
illegitimate  ^iMrcn  simI  of  deaths. 

The  Register  Books  are,  in  the  first  wedL  in  each  year,  to  be  taken 
to  a  Justice  of  the  Peace,  and  by  him  eiamtncd  and  transmitted,  with  anj 
comments,  to  the  R^gi^rar-GeneraL  There  is  a  list  of  fees  payable  to 
the  Registrar. 


XI.    MEDITERRANEAN   COLONIES. 

I.  CYPRUS. 
[C^mirOrnkd  fy  Stamlst  FiSHBit,  Esq.,  /VvmAm/  wf  iki  Distrkt  Cmrt  4 

Laws  passed — is. 

OastaM  Ixsmptton  (Na  i).— Hitherto  goods  imported  for  die  use  of 
the  Hig^  Commissioner  hare  been  exempt  from  payment  of  Customs  duties. 
By  this  Law,  subject  to  a  saving  in  favour  of  the  present  Hi{^  Commissiooer, 
the  exemption  is  abolished. 

tumday  Obserfanaa  (No.  3).— This  Law,  whidi  has  been  repealed  and 
substantiidly  re-enacted  by  a  Law  passed  in  1908,  affected  the  Gred: 
Orthodox  Conununity  only,  and  aimed  at  preventing  members  of  that 
Community  from  doing  busineu  on  Sundays  before  9  a.m.  in  the  principal 
towns,  and  8  a.m.  in  villages. 

Steam  Boilers.  ^No.  5  provides  for  the  inspection  of  steam  bcnlers  by  a 
skilled  person  who,  on  finding  any  ddiect,  must  serve  a  notice  on  the  owner 
of  the  boiler,  or  on  the  person  in  charge,  specifying  the  defects.  If 
thereafter  the  boiler  explodes,  the  owner,  in  addition  to  any  liability  imposed 
upon  him  apart  from  this  Law,  will  be  liable  to  pay  compensation  at  tfae  suit 
of  any  person  injured  by  the  explosion,  unless  he  proves  that  the  defects 
were  duly  remedied  or  that  he  was  not  guilty  of  any  negUgenoe. 

Bdueation  lawa  Aaandmenb— No.  7  amends  the  Education  Law, 
1905,  and  the  Secondary  Education  Law,  1905,  by  providing  {inter  aim)  that 
in  each  of  the  six  principal  towns  the  control  of  elementary  and  secondary 
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education  shall,  as  regards  the  Greek  Orthodox  Community,  be  vested  in 
one  committee,  to  be  elected  every  two  years. 

YehielM  and  Trafflo  BagulatloB  (No.  8).— This  Law  deals  with  the 
r^;ulation  of  all  kinds  of  traffic,  including  automobiles.  All  vehicles  which 
carry  passengers  and  ply  for  hire,  or  are  constructed  for  the  carriage  of 
goods  or  merchandise,  must  bear  a  number.  A  register  of  the  owners  of  all 
such  vehicles  is  to  be  kept.  The  principal  police  officer  of  a  District  may 
prohibit  the  use  of  a  passenger-carrying  vehicle  which  plies  for  hire  if  in  his 
opinion  it  is  unsafe ;  but  this  power  is  subject  to  an  app^  to  the  District 
Commissioi^r. 

Drivers  of  passenger-canying  vehicles  which  ply  for  hire  must  have 
attained  the  age  of  18,  and  must  be  licensed.  There  are  penal  provisions 
for  enforcing  the  above-mentioned  requirements,  and  for  dealing  with 
dangerous  riding  and  driving  in  public  roads  and  streets.  Provision  is  also 
made  for  the  appointment  of  cabstands  and  the  regulation  of  cab-£fires  by 
municipal  authorities.  The  PubKc  Vehicles  Law,  1901  (see  Journal,  No.  X. 
p.  359),  is  repealed. 

Munleipalitiiw  Aawmdment  (No.  9).— This  Law  aims  at  giving  greater 
facilities  for  the  election  of  municipal  councils,  mainly  by  amending  the  Law 
with  regard  to  the  qualification  and  registration  of  voters. 

Municipal  Councils  are  to  be  elected  for  three  years.  Casual  Vacancies 
being  filled  by  election  on  April  i  following  their  occurrence. 

The  Law  as  to  offences  at  munidpal  elections  is  made  more  compre- 
hensive, and  there  are  other  minor  amendments  of  the  previously  existing 
Uw. 

YiUag«  AuOiaritias  Afli«ndn«at  (No.  10).— This  Law  makes  good 
some  defects  in  the  Village  Authorities  Law,  1906,  notably  by  providing  (or 
the  participation  of  Maronites  and  Armenians  in  the  election  of  Muktars 
and  Azas. 


2.  GIBRALTAR. 

[Contributed  by  Albert  Gray,  Esq.,  K.C] 

Ordinances  passed — 9. 

Crown  Laadf . — ^The  Attorney-General  and  the  commanding  officer 
Royal  Engineers  are  appointed  special  commissioners  to  inquire  into  and 
report  upon  Crown  lands,  and  the  terms  and  conditions  of  letting  and 
dealing  with  landed  property  generally  in  Gibraltar. 

Claims  against  the  Crovn. — In  all  cases  where  petitions  of  right  might 
be  preferred,  a  suit  may  be  instituted  by  the  claimant  against  the  Attorney- 
General.  The  suit  is  commenced  by  a  petition  which  is  laid  before  the 
Governor.  If  consented  to  by  him,  the  action  proceeds  as  between  subjects, 
and  costs  may  be  awarded  accordingly. 
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Vteeign  Mtniagat.— Provision  is  made  by  No.  7,  whereby  a  Britidi 
subject  may,  for  the  purpose  of  complying  with  the  law  of  a  foreign  coatioj 
in  which  the  marriage  is  to  be  celebrated,  obtain  a  certificate  from  tike 
registrar  in  Gibraltar,  to  the  effect  that  no  legal  impediment  to  the  muriige 
has  been  shown  to  exist 

PaUio  Hatlih  (No.  10).— This  is  the  most  important  Ordinance  of  the 
year,  consisting  of  50S  sections,  besides  forms  and  plans.  It  comfwehaidf 
drainage  and  water-supply,  common  lodging-houses,  and  cellar-dwelliog^ 
nuisances  and  offensive  trades,  food  and  drugs,  infectious  diseases,  pnUk 
highways,  lighting,  fires,  public  bathing,  and  public  works.  The  expeoset 
incurred  by  the  commissioners  in  the  execution  of  the  Ordinance  are  to 
be  defrayed  out  of  a  general  sanitary  rate. 

XidwivM. — Any  woman  taking  the  name  of  midwife  or  habitmlly 
attending  women  in  childbirth,  without  a  certificate  of  registratioo  under 
this  Ordinance,  is  made  liable  to  a  fine.  To  obtain  such  certificate  t 
woman  must  have  been  for  at  least  one  year  in  fioma  fide  practice  as  1 
midwife,  bear  a  good  character,  and  pass  an  examination  of  fitness  befoe 
a  Board  to  be  dominated  by  the  Governor. 


3.  MALTA. 

[Cmtributed  by  Albert  Gray,  Esq.,  K.C.] 

Ordinances  passed — 8. 

The  legishition  of  1907  does  not  present  any  feature  of  general  ioteiest 
Three  of  the  Ordinances  deal  with  finance,  two  are  in  the  nature  of  private 
Acts,  while  the  others  amend  existing  laws  in  certain  particulars. 
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.^>— ^— notification  of  diseases  (Barbados)     •       ,  •513 

— —  — — —  penalties,  recovery  of  (Tasmania) 407 

— —  '      plague,  quarantine  (East  Africa) 483 

Public  Health  Act,  amendment  (U.K.)        ....    379 

— *^-» quarantine  (Barbados) 513 

(British  Guiana) 517 

■  ■  .^— —  (British  Honduras) 520 

sanatcmoms  (Ontario)         . 499 

..— ^^— consumptives,  for  (New  Zealand)  .       .441 

sanitary  matters  (U.K.) 379 

shops.    Su  Shops. 

smoking  by  juveniles  (Natal) 458 

(Tasmania) 404-405 

vaccination,  amendment  of  law  (United  Provinces)    •       .    386 

3 compulsory  (Mauritius)       ....     39>^399 

,  ...»- _  conscientious  objection  to  (South  Australia)       .    430 

(U.K.)   .        .        .        .    379 

..-^-. .._-..  infant  dying  unvaccinated,  notification  (Barbados)    5 14 

wine    and   beer,    regulations   to   ensure   purity    (Cape 

Colony) 454-455 

Highways.    Sie  Roads. 

35 
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Holidajn,  Bank  (Leeward  UUnds) 577 

'*  Hop  "  beer,  exemption  Crom  doty  (New  Zemland) 440 

Hospital,  national  (Orange  River  Cokmy) 463 

Horricaiie  Fund,  administratioo  of  (Mattritiua) 39! 

Huibaod  and  wife :  desertioo  of  wife  or  children  (Tasmama)  .  •        .    406 

■  ■  tMvorce.    Sit  Divorce. 

— .— — marriage,    5fsr  Marriage. 

— — — » —  — -^—  oMrried  woman  trustee,  conveyance  by  (UJC)     .        .        .    3S1 

__  property,  amendnent  of  law  (Hong  Kong)  .  -        •    3W 

cootracu  binding  OD(Trimdad  and  Tobago)        .    533 
aeparate  (Saikatchewan) 4^ 

ImciGRATioif:  aliens,  of  (Transvaal) 471 

— .— —  Chinese,  reading  teH  (New  Zealand)  •        .        •        -   445 

— —  deportation  of  criminal,  lunatic,  or  diseased  immigiaats  (Becorada)  .    ya 

•— —  "  destitute  immigrants»''  exdusioa  ci  (Ceylon) 391 

— »—  funds,  duties  to  raise  (Trinidad  and  Tobago) 534 

Indian  (Fiji) 436 

(Natal)         ...  45M57 

Orientals,  of  (British  Columbia) 489 

.-^-—  paupers  and  stowaways  (Bahamas) 507-508 

Tamil  labour  (Straits  SetUements) 59S 

"  undesirables,'*  egdnsion  of  (Mauritius) 39^'^9^ 

liability  of  shipowners  (Straits  Settlemeiits)  •       •   394 

Income  tax.    Su  Taxation. 

India,  British,  Legislation  of 58^588 

«— —  Council  of  India,  reform  of  (U.K.) 371 

Indian  hemp,  cultivation  of  (Oyloo) 389 

Indian  immigrants  (Fiji) 43^ 

(Natal) 45M57 

Industrial  Legislation.    See  Factories,  Labour,  Shops. 

—  school,  establishment  of  (British  (juiana) $16 

Infant  life,  protection  of  (New  Zealand) 440 

_— (Tasmania) 4^7 

(Victoria) 411-412 

Inheritance,  law  of  (Switzerland) 352 

Insect  pests,  prevention  of  (Bermuda) $oa 

.^._  ....... (Orange  River  Cokmy) 463 

(U.K.) 368 

Insolvency.    See  Bankruptcy. 

Insurance :  companies,  tax  on  (Bahamas) 508 

employers'  liability  (U.K.) 372 

letters,  of  (British  Honduras) 531 

life  companies,  deposit  by  (Hong  Kong)    ...        •        .       •   3^ 

marine,  code  of  law  (Bahamas) $10 

pdicy,  condition  in  restraint  of  military  service  (Natal)  •       .   4$^ 

presumption  of  death  (Ontario) 49^ 

Interpretation:  "native "(Fiji) 433 

rules  of  construction  (Saskatchewan) 49l-49> 

statutes!  of  (Ontario) 495 

consolidation  of  (Bermuda) .       •••«.•   5^ 
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Interpretation  :  statutes,  special  tenns  (Bahamas)     .  coc 

Intestacy  (Bahamas) '..'.'     c^lcx, 

(Newfoundland) •  coi 

— . (Saskatchewan) '....'    403 

Intoxicating  liquors :  light  native  wines  (Cape  Colony)     .        .        !        !        .    456 

local  option  (New  South  Wales) .        .....    402 

packet  steamers,  sale  on  (New  Zealand)     ....    441 

purity,  wine  and  beer  (Cape  Colony)  .        .        .        .*     4S4-455 

sale  of  Dutch  medicines  (Cape  Colony)      ....    455 

g»nt  of  licences  (Orange  River  Colony)     .        '.    46a 

^  hours  of  closing  premises  (British  Guiana) .        .    586 

local  option  (U.a) >.^g 

minors,  to  (Ontario)     ...  408 

"malt  whisky  "(Cape  Colony)    .        .       !        .'    454 

prohibition  (U.S.) 55^ 

regulations  (St  Helena)      ..'..*     486-487 

■ : (Victoria) 417-518 

—  «pjnts,  manufacture  and  sale  of  (British  Honduras)  520 

Introduction  to  Review  of  Legislation        ......'.     340-344 

Jamaica,  Legislation  of ^        .       .        .        .     S22-C23 

Jersey,  Legislation  of !        .        *  "^82 

Joint  tenancy,  corporate  body  (Bahamas)  !.....*    500 
Judgment,  charge,  to  be,  on  land  (Leeward  Islands).        .        .  528 

Judicature :  action  in  farmd pauperis  (Quebec)         .....!    501 

' —  administration  of  justice,  out-island  (Bahamas)  ..."     506-C07 

cadis,  qualification  of  (Egypt) \       ,346 

training  school  for  (Egypt)  .        ......    346 

— . charge  against  European  or  American,  trial  of  (East  Africa)      .  484 

civil  code  (Switzerland) .340 

consolidation  of  procedure  (Straits  Settlements)         .     395-396 

'  ' —  Courts :  Appeal,  Court  of,  amendment  (Barbados)  .  .514 

constitution  of  (British  Columbia)  .        !    488 

'     '     ' —   ■  children,  for  (Queensland) \    j^ 

■ constitution  and  powers  (East  Africa)  .        ....    484 

district  (Mauritius) •        *        .*    397 

• — ' — ' ■ —  '     (Saskatchewan) *    402 

' • eatabHshment  of  Supreme  Court  (Saskatchewan)  .    492 

' ^  High  Court,  jurisdiction  (Commonwealth  of  Australia)        ]    400 

• interested  judge,  appointment  of  substitute  (Barbados)      .    513 

language  in  (Cape  Colony) 4-^ 

native  (Northern  Nigeria) !        !    481 

— orders  of,  vaUdating  (New  Zealand)   .  .       •       .    438 

'"^ police,  creation  of  (Saskatchewan)      •       .        .        .       !    493 

' surrogate  (Saskatchewan) *     492-403 

•— criminal  appeal  (Transvaal) ^    T^ 

" procedure  (Straits  Settlements)  .....     395-396 

" (Trinidad  and  Tobago). ^26 

' »— indicuble  offences  (British  Guiana)  .517 

■        —  Crown  suits  (Leeward  Islands) .*       !    528 

default  summonses  (\^ctoria) .'       !    418 
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JudicaHire :  dktrkt  joitioes.  creitBOQ  of  (Tamank) 4^ 

— »— *  fines  and  pcoaltieay  lecofcry  of  (Ontario) 496 

jodgmcoL    .SMjadgncnt 

joriea :  area  of  aelectioo  (Orange  Rhrer  O^ooy) 460 

coat  of  (Sooth  Aottralia) 423 

mHrmptinna  Jrooi  aenrice  on  (Bahamas)                                 •  S^^^ 

trial  by  (Papua) 431 

......  ...... (Saakatchewan) 493 

language  in  Coorts  (Cape  Colony) 449 

— magiatiatea,  appointment  of  (Saskatchewan) 493 

—                 iPoCTs  Of  sbsence  (Ontario) 496 

jnriacMction  (Bahamss)  -5^ 

(Orange  River  Colony) 460 

native  tribanalafflocthem  Nigeria) 4S1 

natives,  administiatioo  of  justice  among  (Transvaal).                 .       .  471 

petition  of  right  (Bahamas) S^ 

•^^^-^  poor  prisoners,  defence  of  (New  South  Wales) 4^ 

.-.— — (Queentfand) 404 

trustees  and  liquidators  abroad,  reoognitioii  of  (Transvaal)                 .  468 

Jury :  costs  of  (South  Australia) 4^3 

trial  by  (Papua) 43^ 

Juvenile  offenders  (U.S) 3S7 

Labour  :  agreements  (British  Honduras) S^i 

-.»—  agricultural  labouren^  accommodation  of  (New  Zealand)  .        .       •  4^ 

Asiatics,  registration  of  (Ttansvaal) 4^ 

—^— charitable  and  reformatory  institutions  in  (U.K.)                ...  372 

commission  to  inquire  into  law  of  (Quebec)        ....     499-50Q 

ei^t  hours  day  (British  Columbia) 4S9 

employers' liability  insurance  (UX.) yp^Vl 

-.— —  fiRCtodes.    Sie  Factories. 

.  laundries,  employment  in  (U.K.) 372 

native  (Papua) 43^ 

..— »—  scaffolding  inflection  (New  Zealand) 43^ 

(Sooth  AustraUa) 429-43^ 

shops.    Si€  Shops. 

sponge  and  turtle  fiaheries  (Bahamas) 508 

-^— —  Tamil,  iounigration  of  (Straits  Settlements).    Su  eUso  Immigratioo  .  39S 

wages  board  (South  Australia) ^t 

(Victoria) 409 

lien  for  (Saskatchewan) 49^ 

■              —  minimum  wage  in  factory  (New  Zealand)   .                 .        .  443 

women,  emplojrment  of  (U.K.) yP 

■ mines,  in,  prohibited  (Newfoundland)  .        .     501-502 

*              workmen's  compensation  (Newfoundland) 501 

(Transvaal) 469 

Labuan,  incorporation  oi;  in  Straits  Settlements 39^ 

Land :  alienation  of  (Punjab)      ..........  3^7 

^ aliens  holding  (U.S.)  '.       '. 35^ 

and  agricultural  bank  (Transvaal) 473-474 

closer  settlement  (New  South  Wales) 4f^ 
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Land :  closer  settlement  O^ctoria) 410 

Crown  lands.     See  Crown  Lands. 

drainage  of  (British  Columbia) 488-489 

— —  inheritance,  law  of  (Switzerland) 352 

(U.S.) 358 

limitation  of  actions  (Victoria) 420 

loans  by  Government  for  cultivation  of  (Tasmania)    ....    406 

native,  tenure  and  leases  of  (Fiji) 435 

pre-emption,  unsur%'eycd  Crown  lands  (British  Columbia) .        .        .    489 

registration,  duty  on  transfer  (Natal) 45B-459 

settlement  (Orange  River  Colony) 463 

(Transvaal) 474-475 

small  holdings  and  allotments  (U.K.) 380-381 

survey  (Orange  River  Colony) .        .    464 

— —  tax.    See  Taxation. 

title  to,  examination  by  counsel  (Ontario) 497 

registration  of  (Ceylon) 389 

transfer  of  (Victoria) 421 

duty  on  (NaUl) 4S^59 

Landlord  and  tenant:  distress,  exemption  of  sewing  and  typewriting  machines 

(South  Australia) 423 

— —  ■     landlords,  good  and  bad,  distinction  between  (Bengal)    385-386 

■ quit-rent  (Natal) 459-460 

remedy  of  landlords  (Bengal) 385-386 

— ^—  —  rent,  recovery  of  (British  Honduras) 521 

Larceny,  appropriation  by  collector  (Tasmania) 405 

Laundries,  employment  in  (U.K.) 372 

Law  Society :  incorporation  (Saskatchewan) 493 

■  powers  and  regulations  of  (Natal)  457 

Leeward  Islands,  Federal  Colony,  Legislation  of 527-528 

Legal  profession,  creation  of  K.C.S  per  annum  limited  (Saskatchewan)    .        .    493 

Lepers  :  notification  by  householder  (Fiji) 435 

-^—  segregation  of  (Transvaal) 475 

Libel,  reports  of  proceedings   in    Law  Courts   and    Parliament  protected 

(Manitoba) 490 

Library :  public  free  (British  Guiana)        . 518 

— — —  — —  (Dominica) 529 

— »— ^—  trustees  of  public  (Antigua) 529 

Licence :  arms  and  ammunition  (Transvaal) 475 

■  coal  mines,  for  (New  Zealand) 439 

cotton,  for  sale  of  (Montserrat) 531 

• dogs  (Bahamas) 509 

^— dredging  for  precious  stones  (Uganda)               .                               .  484 

exemption  from  taking,  for  certain  trades  (Seychelles)       .                .  399 

— «— •  firearms,  to  manufacture  (Gold  Coast) 480 

gold  buying,  for  (Victoria) 415-417 

— intoxicating  liquors,  for  sale  of.    See  Intoxicating  Liquors. 

— midwives,  for  (British  Honduras) 521 

marine  stores,  for  sale  of  (Victoria) 417 

mineral  oil,  to  bore  for  (Southern  Nigeria) 481-482 

■  motor  cars.    See  Motors. 
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licence :  music  and  dancing,  for  (Bridah  Guiana)  51S 

old  mccali,  dealera  in,  for  (Natal) 4SS 

— *—  ijcotpfcting  for  mioeiala,  for  (East  Africa) 4^ 

— — ' —  tax  00  (St.  Helena) 4S7 

telephone,  for  (Mauritius) 398 

wirdess  telegraphy  (Bermuda) S°3 

Lien :  Uvety  stable  keeper  (Ontario) 496 

—  wageSi  for,  by  mechanics  (Saskatchewan) 494 

life  insurance.    Sa  Insurance,  Life. 

Light,  accruer  of  title  to  (Victoria) 421 

Lights,  Tehides,  on  (U.K.) 373-374 

Umitatioos  of  actions :  land,  in  case  of  (Victoria) 420-421 

Livery  stable  keeper,  hen  of;  enfordng  by  aale  (Ontario) 496 

Loans  t  goremment,  to  (Saskatchewan) 491 

(Tasmania) 405-406 

terms  of  (Ceylon)  '      •    393 

— ^— ^  public  works,  for  (New  Z^land) 456 

Local  government :  consolidation  and  amendment  (British  Guiana) .        .     517-518 

-.-^^  -^— «-  munidpalitiea.    Ste  Municipalities. 

— »—  _-^-  numbering  of  houses  (Bahamas) $oS 

village  and  town  government  (Bunna)  .        .       .    38S 

village  authorities  (Cyprus) 553 

Locusts,  destruction  of  (Orange  River  Odony) 463 

— — — (Trinidad  and  Tobago)       ...  .        .       .    $a6 

Lunacy :  care  and  custody  of  lunatics  (Barbados) 514 

I (Southern  Nigeria)  .       ,   481 

definition  of  *' lunatic  **  (Barbados)     . $14 

— — —  lunacy  proclamation  (Transvaal)                                                  .       .   47$ 
— — —  marriage  of  lunatic,  prohibition  against  (U.S.) 35$ 

Madras,  Legislation  of 3S4 

Maintenance,  infant  beneficiaries  under  wfll  or  settlement  (New  Zealand)       .   436 

Malta,  Legislation  of 535 

Manitoba,  Legislation  of 490-491 

Maori  land  settlement  (New  Zealand)       .       •       • 437 

Margarine,  sale  of  (UX) 363 

Marine  stores  and  old  metals,  licence  to  sell  (Victoria) 417 

Marriage:  cousins,  between  first  (U.S.) 358 

deceased  wife's  sister,  with  (Grenada) 527 

(U.K.) 375 

- '  foreign  (Gibraltar) 534 

maintenance  and  alimony  in  nullity  suits  (U.K.)  -       .   375 

— —  minors,  between  (Ontario) .496 

■  model  form  (Northern  Nigeria) 4S1 

Mohammedan  (Gold  Coast) 480 

registration  of  (Virgin  Islands) S3H3^ 

regulation  of  (Ceylon) 392-393 

restrictions  on  (U.S.) 358 

solemnisation  of  (Bahamas) 506 

Married  woman.    S^  Husband  and  Wiic, 

Master  and  servant :  craftsmen  and  Ubourers  (Natal)  .458 
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Mauritius,  Legislation  of 397-399 

Medicine :  college  of  (Hong  Kong) 394 

— — ^—  Council,  meeting  of  (Orange  River  Colony) 4f>2 

dispensaries,  establishment  of  (British  Guiana) 517 

drugs.    See  Drugs. 

Dutch  medicines,  sale  of  (Cape  Colony) 455 

•: fees,  right  of  practitioner  to  sue  for  (Bahamas) 510 

medical  council  (Straits  Settlements) 394-395 

Meetings,  seditious,  prevention  of  (British  India) 383-384 

Merchant  shipping.    See  Shipping. 

Methylated  spirit,  purifying  for  drinking  (New  Zealand) 437 

Midwives,  licensing  of  (British  Honduras)  * 521 

practising  without  certificate  (Gibraltar) 534 

Military  forces.     See  aiso  Army 361 

Mines  and  minerals  :  coal,  leases  and  licences  (New  Zealand) ....    439 

L. Crown,  share  of  (Orange  River  Colony)      ....    464 

— —  —  damage  by  mining  (Victoria) ^12 

■  __^  definition  of  ".mineral "  (East  Africa) 482 

— ^— dredging  for  precious  stones  (Uganda)        ....    484 

— — — letting  stands  (Transvaal)    .        .  .    47^ 

— ^—  ___  mineral  oil :  boring  for  (Southern  Nigeria)  .        .481 

'  -^_^  __  Government's  right  of  pre-emption  (Gold  Coast) .    479 

— —  — —  __  reservation  to  Crown  (British  Honduras)  .522 

—  — ^—  prospecting  licences  (East  Africa) 482 

__  supervision  of  Inspector  of  (Trinidad  and  Tobago)  '525 

women  and  girls,  employment  in  (Newfoundland)  501-502 

working  of  blocks  (Southern  Rhodesia)       .  477-478 

Model  farm,  establishment  of  (Newfoundland) 5^^ 

Mohammedan  education  (Sierra  Leone) 478 

marriage  (Gold  Coast) 480 

Moneylenders :  adoption  of  English  Act  (British  Guiana) 518 

.(Victoria) 412 

— — —  usury  (Cape  Colony)  .        . 449-453 

Monopoly,  flour,  wheat,  potatoes,  prevention  of,  in  (New  Zealand)  .  .    439 

Montsenat,  Legislation  of .       . 53^ 

Morphine,  regulations  as  to  (Straits  Settlements) 395 

Mortgage :  civil  code,  under  (Switzerland) 353-354 

paying  <^  (Ontario) 497 

Motors :  accidents,  responsibility  for  (Quebec) 5^0 

boats,  to  have  fit  person  in  charge  of  (Ceylon) 39^ 

cars :  licences  (British  Honduras) 521-522 

regulations  for  (Gold  Coast) 479-48o 

regulation  of  (Bahamas) 5^ 

(Cyprus) 533 

(South  Australia) 424-425 

: (Tasmania) 406-407 

speed  (Quebec) S^ 

Municipality :  accidents,  liability  for  (Manitoba) 49^ 

— .  amendment  (Cyprus) 533 

Bloemfontein  (Orange  River  Colony) 462 

^  code  for  Coorg  (British  India) 388 
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Mooidpality :  cootrilnitioos  to  bospitalt,  muMmnt,  libraries  (Cape  Cokmy)     :  453 

gu  and  water  companies,  subscriptions  to  (Ontario)  .        ...  498 

Government  (Victoria) 409 

Johannesburg  (Transvaal) 47^ 

management  (Straits  Settlements) 396 

— **  mayor,  appointment  of  (Southern  Rhodesia) 477 

. Municipal  Association  for  promoting  efficiency  of  govemment  in 

(VictorU) i        .  409 

powers  of  (Ontario) 49^ 

extension  of  (Victoria) 408-409 

— «—  Pretoria  (Transvaal) 47^ 

lalary  of  officers  (Ceyioo) 593 

— sale  of  fuel  (Manitoba) ^ 

«— — ^—  sanatoria  (Ontario) 499 

town  council,  powers  of  (Natal) 4$9 

.-~-^—  votes  for  women  (Manitoba) 490 

Murder,  punishment  of  (Papua) 4P 

Music  and  dancing  licences  (British  Guiana) 518 

Music  halls,  juveniles,  restrictions  on  admission  of,  to  (U.S.)    .         .        .        •  3S9 

Natal,  Legislation  of •        .         .        .        .     456-460 

Native:  administration  of  justice  among  (Transvaal) 471 

children,  custody  and  reformation  of  (Papua)      ....     43^433 

contracts  with  (Fiji) 435-43^ 

employment  of  (Southern  Rhodesia) 477 

fraudulent  practising  on  (New  Zealand) 457 

intcrpreUtion  of  "  native  "  (Fiji) 433 

lands :  settlement  (New  Zealand) 441 

tenure  and  leases  of  (Fiji) 43$ 

locations  (Cape  Colony) 45S 

— recruiting,  native,  as  labourers  (Papua) 433 

i reserves  (Orange  River  Colony) 461-^ 

— tax  (Fiji) 434 

. tribunals  (Northern  Nigeria) 4S1 

imdesirable,  expulsion  of  (Uganda) 4^S 

vessels  (East  Africa) 483-4^3 

Naturalisation,  alien,  of  (Sierra  Leone) 47^ 

Negligence,  death,  causing,  limit  of  damages  (U.S.) 358 

Newfoundland,  Legislation  of 5oi-$02 

Northern  Territories,  Legislation  of  (Gold  Coast) 480 

Nigeria,  Northern  (Pit)tectorate),  Legislation  of 481 

Southern  (ColonyX  Legislation  of 481-4& 

Notaries,  appointment  and  registration  of  (Ceylon) 389 

Notices,  how  to  be  published  (Leeward  Islands)  .  .  .  .  ;  527-528 
Nuisance :  disorderly  houses,  suppression  of  (Bengal)  .        .       ;   3^ 

— —  street  noises  (Bengal) 3^ 

Nursing  homes,  registration  of  (Tasmania) 4^7 

Oil,  mineral :  boring  for  (Southern  Nigeria)  ...  .  .  481-4^2 
— —  Government's  right  of  pre-emption  (Gold  Coast)  .  .  .  .  479 
— — *  plugging  wells  (Ontario) .49^ 
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Old-age  pensions  (Victoria).    See  also  Pensions       :        .  .        •    408 

Old  metals,  dealers  in,  licence  for  (Natal).        . 458 

OntariOi  Province  of 494-499 

Orange  River  Colony,  Legislation  of 460-465 

Orientals,  immigration  of  (British  Columbia) 489 

Ostriches,  exportation,  prohibition  against  (Natal) ;    4S9 

(Transvaal) :    476 

-^— —  farming  licence  (East  Africa) 483 

Oysters,  protection  of  (New  Zealand) 439 

Papua,  Legislation  of 431-433 

Parliament :  allowances  to  members  (Commonwealth  of  Australia) .       .        •    400 

election.    See  Elections. 

engrossing  and  enrolling  bills  in  (Bahamas) 505 

payment  of  members  (Transvaal) 467-468 

return  as  to  bills  (Bahamas) 511-512 

Paroling  convicted  persons  (U.S.) 358 

Partnership,  limited  (U.K.) 376-377 

Patents :  amendment  of  law  and  procedure  as  to  (U.K.) 377 

— »—  proclamation  (Transvaal) 469 

Pawnbrokers,  security  hy  (Ontario) 497 

Pearl  fisheries  (Ceylon) 390 

Penalties,  enforcing  (Ontario) 496 

Pensions :  accidents  in  case  of  (New  South  Wales) 402-403 

amendment  (Falkland  Islands) 486 

— — —  — —  (Orange  River  Colony) 461 

— contributory  fund  (New  Zealand) 441 

— —  old  age  (Victoria) 408 

public  servants,  to  (Barbados) 513 

-^— ^— (British  Honduras) 521 

(Fiji) 434 

(St  Helena).        .        ; 487 

— reckoning  service  for  (Mauritius) 398 

school  teachers  (British  Guiana) S^^ 

■  widows'  and  orphans'  fund,  contributions  by  bachelors  (Ceylon)       .    391 

(Biauritius)  .    398 

Petition  of  right  (Bahamas) ;        .        .        .        .    S^ 

Photographs,  copyright  in  (Germany) 34^349 

Plague,  quarantine  regulations  (East  Africa)      .  .        .        .        .        4    483 

Plant  pests,  prevention  of  (Ceylon) 389 

(U.K.) .368 

Police :  assaulting,  penalties  for  (Fiji) 434 

— ^—  boxing  contests  (New  2^1and) 437 

■  control  of  force  (NaUl) 458 

extra  levy,  in  disorderly  district  (Hong  Kong) 393 

■  force,  establishment  of  (Cayman  Islands) $23 

■  — (Leeward  Islands) 5^8 

powers  of,  enlargement  of  (Victoria) 414-415 

Poor  Law:  reliefof  discharged  prisoners  (U.K.)      ......    379 

Portraits,  copyright  in  (Germany) 348 

Post  Office :  adoption  of  Commonwealth  Acts  (Papua) 431 
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Poet  Office :  insurance  of  letters  (British  Honduras)                         •        .        •  $21 

loss  of  registered  parcel  (Gold  Coast) 479 

mail  rates  (Bahamas) 510 

-—  power  of  Postmaster  to  fine  for  misconduct  (Mauritius)     ...  397 

.              recording  machines  for  stamping  (New  Zealand)        •        .         •        .  440 

— *-^—  savings  banks.    Su  Savings  Banks. 


salaries  (New  Zealand) 440 

Post,  service  by  (British  Guiana) $19 

Prisoners,  defence  of  poor  (New  South  Wales) 403 

— (Queensland) 404 

Prisons :  penal  tasks,  shot  drill  (Gold  Coast) 479 

Probate.    See  Will. 

Property,  law  of  (Switzerland) 3S2~3S4 

Public  officer :  administrator,  appointment  of  (St  Christopher  and  Neris)        .  $31 

classification  of  service  (New  Zealand) 441 

— —  commissioner,  appointment  of  (Montserrat) S3^ 

■  designation  (East  Africa) 483 

examination  (Bahamas) $09 

— ^— ~-  payment  to  widow  (Leeward  Islands) S^ 

* —(Mauritius) 397 

^ ■               (Montserrat) 530 

— (St  Christopher  and  Nevis) 531 

(Virgin  Islands) 531 

pensions.    See  Pensions. 

salaries  (Antigua) 529 

■               ^Bahamas)   .        * 50S 

__  (Commonwealth  of  Australia) 400 

Public  trustee :  administration  of  property  (New  Zealand)  .         .     440-441 

Public  Works :  execution  of  (Tasmania) iffi 

expropriation  for  (Egypt) 346 

loans  for  (New  Zealand) 43^ 

out-islands,  commissioners  of  (Bahamas) S^ 

Punjab,  Legislation  of 387 

Quarantine  (Barbados) S'S 

.— »—  (British  Guiana) $17 

(British  Honduras) S*> 

Quebec,  Legislation  of 499-S^' 

Queensland,  Legislation  of 4P3H^ 

Railways  :  compensation  for  lands  (British  Honduras) 521 

construction  (British  Central  Africa) 4^ 

(Cape  Colony) 4S5 

(Gold  Coast) 4*> 

:—  improvements.  Government  loan  for  (New  Zealand)  .        .        .        .439 

■  officials,  bankruptcy  of  (Victoria) 4^^ 

'*  scalping "  tickets  (Victoria) 408 

Real  property.    See  Land. 

Reciprocity  of  legislation  (Transvaal) 46B-469 

Referendum,  the  (U.S.) V^ 

Registration :  births  and  deaths,  of^  amendment  of  law  (Ceylon)      .        ..39^ 
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Registration:  clubs,  of  (British  Guiana) 519 

— friendly  societies  (British  Guiana) 519 

—————  nursing  homesi  of  (Tasmania) '       .  407 

title  to  land  (Ceylon) 389 

Religious  societies,  incorporation  of  (Manitoba) 491 

Rent.    See  Landbrd  and  Tenant. 

River  \  dredging  for  precious  stones  (Uganda)  ...*...  484. 

Roads :  board  (MonUerrat) S3<) 

— —  improvement  of  (Mauritius) 39B 

(Ontario) 496 

making  of,  assessment  towards  (Ceylon) 390 

^__  and  maintenance  (Fiji) 434-435 

subsidy  to  municipalities  (Quebec) %o\ 

tax  for  (Montserrat) •  S3o 

trek-paths,  protection  of  (Cape  Colony) 4S5 

Rubber,  adulteration  of  (Northern  Nigeria) 481 

■  '               collection  of,  or  purchase  from  natives  (Papua) 433 

St.  Christopher  and  Nevis,  Legislation  of $3^ 

St.  Helena,  Legislation  of 486*487 

Salary :  public  ofiBcer.    Su  Public  Officer. 

Sale  of  goods  :  cotton,  licence  for  (Montserrat) S3i 

—  Dutch  medicines  (Gape  Colony) 4SS 

■        gold,  of,  licence  for  (Victoria) .417 

——••  malt  whisky  "  (Cape  Colony) 45  S 

—  marine  stores  and  old  metals,  licence  for  (Victoria)   .  •417 

meat,  regulations  for  (Montserrat)                                     .               •  $3^ 

■  old  metals,  licence  for  (Natal) 458 

rubber  (Pbpua) 433 

'■    ■           sandalwood  (Papua) 433 

Sanatoriums  (New  Zealand) 44  < 

(Ontario) 499 

Sandalwood :  purchase  from  natives  (Papua) 433 

Saskatchewan,  Legislation  of 491-494 

Savings  banks :  Government  (Fiji) 434 

(Uganda) 485 

■  investment  of  funds  (South  Australia) 430 

Post  Office,  investments  (New  Zealand) 43^ 

— — ...» organisation  of  (Southern  Nigeria) 4S2 

transfer  of  accounts  (Southern  Rhodesia)   ....  477 

Scaffolding,  inspection  of  (New  Zealand) 43^ 

(South  Australia) 429-430 

"Scalping  "railway  tickets  (Victoria) 408 

Scholarships,  state  (Tasmania) 406 

Schools.    See  Education. 

Sedition :  punishment  of  (Hong  Kong)  »  .        .        .        .     393-394 

seditious  meetings,  prevention  of  (British  India)        ....  382 

Sejrchelles,  Legislation  of 399 

Sheep,  lice  in  (Falkland  Islands) 4S6 

Ship-building,  encouragement  of  (Newfoundland) S02 

Shipping:  bills  of  health,  fees  for  (Antigua) $29 
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Shipping :  bills  of  health,  fees  for  (Dominica) 529 

merchant,  amendment  of  law  {South  Australia)         .         .         •         •    4^S 

__ cargoes,  landing  (Cayman  Islands) 523 

. — — ...-_  pratique,  giving    of,   to  vessels   loading    and    nwl^^f^iing 

(Seychelles) 399 

_^_.  tonnage,  mode  of  ascertaining  registered  (U.K.)  .         .         -    37S 

motor  boats  to  be  in  proper  charge  (Ceylon) 391 

native  vessels  (East  Africa) 482-^483 

ocean  yacht  races,  exemptions  from  pilotage  (Bermuda)    .        .        .503 

Shops :  closing,  local  poll  (New  Zealand) 442 

— — —  small  shops,  closing  (Victoria) 410 

wages  board  (Victoria) 409 

Sierra  Leone,  Legislation  of       ......        .         .         .     47S-479 

Slavery,  suppression  of  (East  Africa) 4g5 

— (Northern  Nigeria) 481 

Small  holdings  and  allotments  (U.K.) 580 

Smoking  by  juveniles  (Natal)     .        ;        .        ; 45S 

(St  Helena) 487 

(Tasmania) 404 

Somaliland,  Legislation  of 4S5 

South  Australia,  Legislation  of :         .     425-430 

Southern  Rhodesia,  Legislation  of 477-47^ 

Spirits,  manufacture  and  sale  of  (British  Honduras) 520 

Stamps.    See  Taxation. 

Statute  law :  constitutional  amendments,  proposed  (U.S.)        .  •        •    355 

—  evidence  of  Consolidated  Acts  (Bahamas) 510 

interpretation  (Bahamas) S^^S-S^^^ 

■ (Bermuda) 503 

(Ontario)     \ 494 

. (Orange  River  Colony) 460-461 

(Saskatchewan) i         .      491-492 

— —  printing  of  (Ontario) :    49* 

— —  reciprocity  (Transvaal) ;    469 

——  revision  (Ceylon)         . 391 

(Orange  River  Colony) 460-461 

unconstitutional  statutes  (U.S.) 355 

Stocks,  punishment  of  (Hong  Kong) 393 

Straits  Settlements :  Labuan,  incorporation  of 39^ 

Legislation  of 39f-39^ 

Sunday  observance  (Cyprus) 533 

Surrogate  Courts  (Saskatchewan) 492-493 

Sweden,  Legislation  of 349 

Switzerland,  Civil  Code 349 

■  Legislation  of     .        . 349-354 

Table  of  Contents 337-339 

Tariff.    See  Taxation. 

Tasmania,  Legislation  of ^o^-^oS 

Taxation :  assessment  (Ontario) 498 

_..— .  coal  tax  (Orange  River  Colony) 463 

-^ collection  of  taxes  (Seychelles) 399 
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Taxation :  collection  of  taxes,  commission  for  (Antigua) 529 

— — ^—  corporations,  on  (Saskatchewan) 494 

— ^  Customs  (Bahamas) 506,  $  10 

(Barbados) 513 

i (Bermuda) 5^3 

■         (British  Guiana) 515 

(Cyprus)      • 532 

— (Dominica) 529 

(Fiji) 434. 

(Mauritius) 397 

(Montserrat) 530 

(New  Zealand) 436,437 

— —  _  (Orange  River  Colony) 462 

(St  Helena) 487 

(Transvaal) 476 

— —  death  duties,  estate  duty,  new  scale  (U.K.) 370 

diamond  tax  (Orange  River  Culony) 463 

■  excise  (British  Honduras) $20 

house  tax  (St  Christopher  and  Nevis) 531 

income  tax,  deductions  for  earnings  from  personal  exertions  (New 

South  Wales) 401 

— : differentiation  of  earned  and  unearned  income  (U.K.)        .  371 

._ exemptions  (Queensland) 403-404 

■                insurance  companies,  on  (Bahamas) 508 

-— >—  land  tax,  assessment  (Egypt)      ........  346 

■  . default  in  payment,  interest  (Antigua)        ....  529 

imposition  of  (British  Honduras) $22 

-.< levy  of  (St  Christopher  and  Nevis) 531 

■  scale  of  (New  Zealand) 437»  438 

licences  (St  Helena) 487 

mines  (Ontario) 495 

native,  commutation  (Fiji) 434 

road  tax  (Montserrat) 530 

— —  stamps :  hire-purchase  agreements  (U.K.) 369 

^1            obliteration  on  documents  (Bahamas) 508 

receipts,  bills  and  notes,  duties  on  remitted  (New  South 

Wales) 401 

•  trading  stamps  (Jersey) 382 

■  succession  duty  (Quebec) 501 

zariba  dues  (Somaliland) 48$ 

Telegraphs  and  telephones :  services  (Papua) 431 

■      .          telephones,  licence  for  (Mauritius)                      .  398 

■               ■             wireless  telegraphy,  licence  (Bermuda)  503 

Theatres,  juveniles,  restrictions  on  admission  of,  to  (U.S.)        ....  359 
Timber.    See  Woods  and  Forests. 

Title,  land,  to»  registration  of  (Ceylon) 389 

Tobacco :  cultivation  of  Irish  (U.K.) 373 

■               sale  of  cigarettes  to  minors  (U.K.) 359 

Tohunga,  suppression  of  (New  Zealand) •  437 

Traction  engines,  regulation  of  (Tasmania) 407 

Trade :  bomities,  sum*allowed  for  (Commonwealth  of  Australia)                     .  400 
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Trade :  butter  mixed  with  water,  export  of  (New  Zealand)       ..        ...   439 

"  dumping  "  agricultural  implements  (New  Zealand)  ,  •     43S-439 

monopoly  in  flour,  wheat,  poutoe^  pieventioa  of  (New  Zeakmd)     .   439 

■  bounties.    See  Bounties. 

fraudulent  sale  of  goods  got  on  credit  (U.S.) 358 

"  gandia  **  sale  of  (Mauritius)      ........    397 

sale  of  goods.    See  Sale  of  Goods. 

ship-building,  encouragement  of  (Newfoundland)       .         ...    50a 

trading  stamps  (Jersey) ^ 

Traffic  :  lighu  on  vehicles  (U.K.) 373-374 

London  cabs  and  stage  cairiages  (U.K.) 374 

■  motors.    See  Motors. 

— — —  regulation  (Cyprus) •        -       .    533 

traction  engine  (Tasmania) 407 

Tramways :  mortgage  of  undertaking  (Straits  Settlements)        .  *        •   395 

— —  notice,  amendment  as  to  (Mauritius) 398 

survey  of  tramway  route,  poll  for  (Tasmania) 407 

Transvaal,  Legislation  of 465-476 

Trees.     See  Woods  and  Forests. 

Trdc-paths,  protection  of  (Cape  Qrfony) 455 

Trinidad  and  Tobago,  Legislation  of ,         .        ,     S^y-S^ 

Trust  and  trustee :  appeal  by  person  aggrieved  (Victoria) 41S 

-       appointed  abroad,  recognition  of  (Transvaal)      .        .       .   46S 

—  delegation  by  (Tasmania) ^ 

investment  by  trustees  (Ontario) 457 

maintenance  of  infant  beneficiaries  (New  Zealand)     .        ,   43S 

married  woman,  conveyance  by  (U.K.)       .        .        .       .381 

mortgage,  power  to  take  (South  Australia) .  [     423-424 

Tuberculosis,  precautions  against,  in  cattle  (Natal) 458 

Uganda,  Legislation  of 4&M85 

United  Provinces,  Legislation  of 386 

United  States  of  America,  Legislation  of   .        .        ,        .        .        .        .     354-359 

Univeraity :  degrees,  Divinity  (Cape  Colony) -    455 

■  endowment  (British  Columbia) 489 

— — —  incorporation  of  (Saskatchewan) 494 

Usury  (Cape  Colony)         ....,....]     449-453 

Vaccination :  amendment  of  law  (United  Provinces) 386 

— — —  compulsory  (Mauritius) 4qM99 

conscientious  objection  to  (South  Australia) 430 

— '  statutory  declaration  (U.K.) .  .    379 

infant  dying  unvacdnated,  notification  (Barbados)     .        .        .       .    514 

Vagrants,  punishment  of  (Ceylon) !       .    3^9 

Vehicles :  lights  on  (U.K.) *     373-374 

London  cabs  and  stage  carriages,  control  of  (U.K.)  .       .        ]       .374 

Vermin,  destruction  of  (South  Australia)   •..••...    425 

Victoria,  Legislation  of       ...        , 408-423 

Village  and  town  governments  (Burma) 1.3^8 

Village  authorities  (Cyprus)       •••••••..!    C33 

Viigin  Islands,  Legislation  of ^       .       .       .'     SS'-^ 
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Volunteers,  enrolment  of  (Bennuda) 503 

(East  Africa) 483 

cadet  corps  (Barbados).    See  also  Anny    ,       .  -5^5 

'Wages.    See  Labour. 

W^ater :  company,  subscription  of  municipality  to  (Ontario)       ....    498 

supply  (British  Honduras) 520-521 

(Grenada) 527 

works,  transfer  of  (Ceylon) 392 

Weights  and  measures,  standard  (Trinidad  and  Tobago) 526 

West  Indies,  Legislation  of 504-53^ 

VSThisky,  sale  of  (Cape  Colony) 455 

Widows'  and  orphans'  fund,  contributions  by  bachelors  (Ceylon)      .  •    391 

(Mauritius)    .        .        .        .    39^ 

Wild  birds,  protection  (Barbados) 514 

Will :  power  to  make  (Saskatchewan) 493 

probate.    See  also  Administration. 

— amendment  of  law  (Hong  Kong) 393 

(Trinidad  and  Tobago) .  .526 

duties  (\^ctoria) 4^9 

Wine.    See  Intoxicating  Liquors. 

Wireless  telegraphy,  licence  (Bermuda) 503 

Wolves,  prairie,  premium  on  killing  (Saskatchewan) 494 

Women  and  girls :  employment  of  (U.K.)         . 372 

. mines,  in  (Newfoundland)  ....      501-502 

qualification  of,  county  and  borough  councils  (U.K.) .        .381 

— ■ ■  ___  county  and  town  councils  (U.K.)        .  .    382 

Woods  and  forests :  forest  fires,  prevention  of  (British  Columbia)    .        .        .    489 

management  of  (Victoria) 410-41 1 

. '• planting  of  trees,  withdrawal  of  bounty  (Barbados)    .        •     S^S 

reserve  forests  (Ceylon) 391-39^ 

— • • — — timber,  cutting  of  immature  (Gold  Coast)  ....    480 

Workmen's  compensation.    See  Labour. 

Zariba  dues  (Somaliland) 485 
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ComparatiYe  Law  in  Blue-Books. 

[Contributed  by  C.  E.  A.  Bedwell,  Esq.,  Librarian  of  the  Middle  Temple] 

Education  {see  also  Lunacy). 

The  school  attendance  and  care  of  children  under  ^vq  jears  of  age  in 
Belgium,  France,  Germany,  Switzerland,  and  the  United  States  reviewed 
in  a  report  by  the  Consultative  Committee  to  the  Board  of  Education.  FqH 
descriptive  reports  are  given  of  the  arrangements  made  in  those  countiies. 
(Cd.  4259-    i^-  ^') 

Labour. 

A  report  by  Mr.  Ernest  Aves  upon  the  Wages  Boards  established  io 
Queensland,  South  Australia,  and  Victoria,  and  the  Industrial  CondliatioQ 
and  Arbitration  Acts  of  the  Australian  Commonwealth,  New  Zealand,  Nev 
South  Wales,  and  West  Australia,  with  a  full  account  of  their  woridng. 
(Cd.  4167.     IS,  lod.) 

The  working  of  the  Acts  for  the  regulation  of  hours  of  employment  in 
shops  in  force  in  Australia  and  New  Zealand,  described  by  Mr.  Ernest  Aves. 
(Cd.4168.    zd.) 

Local  Government. 
Memorandum  on  German  Municipal  Government  with  special  refereoce 
to  the  extension  of  towns  by  Mr.  W.  H.  Davrson.  The  procedure  in 
Berlin  is  explained  at  length.  Frankfort  and  Hamburg  also  receive  con- 
sideration, in  addition  to  the  laws  of  Baden  and  Saxony  bearing  upon  the 
subject  The  government  and  extension  of  Washington  are  the  subject  of 
a  memorandum  similar  in  scope.  (Cd.  4379.  Report  of  the  London 
Traffic  Branch  of  the  Board  of  Trade,  41.) 


Lunacy. 
Summary  of  the  English,  Scottish^  and  Irish  law  and  practice  relating 
to   lunatics,    criminal  lunatics,    inebriates,    epileptics,  and    defective  and 
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epileptic  children.  Extracts  from  a  paper  on  **  Education  and  Feeble-minded 
Children  in  Germany  "  by  J.  G.  R.  Lewis,  Esq.,  M.  A.,  Headmaster,  Woolaston 
School,  Nantwich.  Reports  made  in  1898  by  investigators  on  behalf  of 
the  David  Lewis  Trust,  after  visits  paid  to  several  German  colonies,  in 
view  of  a  proposal  to  establish  an  epileptic  colony  in  England  An 
abridgment  in  English  of  information  in  "'L'assistance  des  ali^n^s  en  France, 
en  Allemagn^,  en  Italic,  et  en  Suisse,"  par  le  docteur  Paul  Serieux,  M^edn 
en  chef  des  Asiles  d'Ali^nds  de  la  Seine  (Ville-Evrard).  Information  as  to 
the  care  and  control  of  the  feeble-minded  in  the  self-governing  British 
possessions,  America,  Austria,  Belgium,  Denmark,  France,  Germany,  Hol- 
land, Hungary,  Italy,  Japan,  Norway,  Sweden,  and  Switzerland.  Memoran- 
dum of  visits  to  several  continental  asylums.    (Cd.  42i9>    8^.) 

Evidence  of  Sir  William  Venables-Vemon,  Bailifif  of  Jersey,  as  to  the 
law  in  that  island  for  the  protection,  control,  restraint,  and  administration 
respectively  of  the  person  and  property  of  all  such  as  are  by  reason  of  infancy, 
mental  incapacity,  inebriety,  or  prodigality  unable  to  take  care  of  themselves 
or  manage  their  own  affairs.    (Cd.  4215.    yx.  id.) 

Mines. 

Statistics  relating  to  persons  employed,  output,  and  accidents  at  mines 
and  qtiarries  in  the  British  Colonies  and  in  foreign  countries.    (Cd.  4145. 

1S.%4L) 

Old' Age  Pensions. 

Memorandum  on  the  Old-Age  Pensions  Scheme  in  force  in  New  Zealand 
and  the  scheme  of  insurance  against  invalidity  and  old  age  in  force  in  the 
German  Emfure.    (H.C  No.  159.     i^.) 

Parliamentary  Procedure. 

Among  the  British  self-governing  Possessions  only  the  legislative 
assemblies  of  the  Australian  Commonwealth,  New  South  Wales,  New 
Zealand,  Ontario,  Queensland,  and  Victoria  place  any  restriction  upon  the 
duration  of  speeches.  The  rules  upon  that  point  chiefly  relate  to  motions 
for  the  adjournment  of  the  House.  (H.C.  No.  301.  ^d.)  France  and 
Gomany  have  no  rules  on  the  subject,  but  Belgium,  Italy,  and  Spain  have, 
and  Austria  and  Switzerland  obtain  the  result  by  indirect  means.  The 
subject  of  limiting  the  length  of  speeches  in  the  Senate  of  the  United 
States  has  frequently  been  under  discussion,  and  is  dealt  with  at  some 
length  in  the  Report    (Cd.  4352.    2d.) 

Red  Cross  Emblem. 
Translation  of  the  la#s  and  regulations  respecting  the  abuse  of  Red 
Cross  emblem   of  the   Argentine  Republic,  Austria,   Belgium,   Bulgaria^ 
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Deomaik,  Germany,  Hangary,  Italy,  Norway,  Portugal,  Roomania,  Kun, 
Servia,  Spain,  and  the  United  States.    (Cd.  3933.    jid.) 

mils. 

A  statement  of  the  law  in  France,  Germany,  Italy,  and  Roasia  showing 
the  limitations  upon  testamentary  bequests.  A  sununazy  of  the  law  00  the 
subject  in  the  different  States  of  the  United  States,  and  detafls  of  it  in  the 
State  of  New  York.    (Cd.  4251.    3^^) 

Illegitimate  COiiUren  under  the  Boman-Dutdi  Law.^— The  positiai 
of  illegitimate  children  under  the  Roman-Dutch  law,  with  regard  to  their 
rights  of  hereditary  succession,  is  of  some  interest,  and  an  important  judgment 
of  the  Supreme  Court  of  Ceylon,  delivered  by  Hutchinson  CJ.  and  Wood 
Renton  J.,  and  dealing  more  particularly  with'  the  rights  of  "adultenDe 
bastards  "  under  the  Roman-Dutch  law  and  Ceylon  law,  is  given  below. 

Under  the  earlier  Roman-Dutch  law  a  distinction  was  drawn  between 
the  offspring  of  a  woman  with  whom  marriage  was  not  forbidden  and  widi 
whom  the  father,  and  he  alone,  had  connection  which  was  neither  adulteroos 
nor  incestuous,  and  the  children  of  a  common  prostitute.  The  former  were 
called  natural  children  and  the  latter  s^rii  {Centura  Forensis^  i.  i.  5. 8). 
But,  later  on,  this  distinction  was  not  observed,  and  natmral  MUren  and 
ifmrii  were  indiscriminately  classed  under  the  former  designation— t 
concubine  being  allowed  no  privil^e  above  other  abandoned  women 
{Censura  Forensis^  i.  i.  3.  9,  ainl  Grotius,  i.  is.  5).  lU^timate  duUren 
were,  therefore,  classified  under  the  two  general  heads  of  natural  ddlirtn 
and  children  bom  exproJubito  concubitu  (Grotius,  i.  12.  4). 

Children  bom  ex  prohibito  concuhiiu  are  children  begotten  in  adotoy 
or  of  two  persons  related  to  each  other  within  the  prohibited  degrees  of 
consanguinity  or  affinity  (Grotius,  i.  12.  6). 

Natural  children  were  admitted  to  succeed  to  their  mother,  but  they 
bad  no  right  to  succeed  to  their  fiuher  or  kinsmen  on  the  fiithei's  side. 
The  offspring  of  a  criminal  union,  however,  vis.  those  bora  in  adokeiT 
or  incest,  succeed  neither  to  their  &ther  nor  to  their  mother  nor  to  the 
kinsmen  or  relatives  of  these,  nor  can  they  take  under  their  wills,  but  thej 
have  a  right  to  what  is  necessary  for  their  maintenance  {dnsura  Fmnsis, 
I.  X.  3.  xo,  and  Walter  Pereira's  Laws  ef  Ceylon^  voL  ii.  pp.  48  and  49)* 

JUDGMENT. 

HuTCHiifSON  CJ.— This  appeal  xaiaes  a  question  of  ful»  and  also  a  qnc«ioo 
of  law  which  is  not  quite  covered  by  authority. 

The  question  of  fact  is  whether  the  two  in£uit  petitioners  are  the  kg^iiDate 
or  illegitimate  childreii  of  their  mother,  the  deceased  intesute  whose  estate  if 
being  administered.    There  is  an  affidavit  by  John  Diaa  Wk^ramanajnlKi  tbe 

>  The  editors  are  indebted  for  this  report  by  Mr.  T  Akbar,  advocate,  to  Uie  kindBctt 
of  the  Colonial  Secretary,  Colombo. 
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petidonera'  next  friend,  deposing  that  the  intestate  was  bis  wife  (which,  howeveri 
admittedly  is  not  the  fact),  and  lived  with  him  as  such  from  1887  until  her  death, 
liaving  long  previously  separated  from  her  husband  (who  is  the  administrator  of 
lier  estate^  that  during  her  cohabitation  with  him  she  gave  birth  to  the  petitioners, 
and  that  he  is  their  father.  Her  father  deposed  that  in  1882,  in  consequence  of 
her  husband's  ill-treatment  of  her,  she  went  to  live  with  him  at  Gampola  and 
lived  with  him  from  1882  to  1887,  and  that  he  maintained  her,  and  that  her 
husband  never  came  to  see  her  during  that  time,  and  did  not  contribute  towards 
her  mabtenance ;  and  that  in  1887  she  went  and  lived  with  J.  D.  Wickramanayake, 
and  lived  with  him  until  she  died.  Her  husband  deposed  that  in  1882  her  father 
removed  her  from  Cotta,  where  they  were  living,  to  Gampola ;  that  after  that  they 
never  lived  together,  and  in  fact  he  never  saw  her  till  her  death ;  that  the  petitioners 
were  not  his  children ;  that  he  never  went  in  search  of  his  wife  or  made  any 
attempt  to  get  her  back. 

'  Upon  this  evidence  the  District  Judge  thought  that  there  could  be  no  doubt 
that  the  petitioners  were  not  the  children  of  the  husband,  but  were  bom  to  J.  D. 
Wickyraianayake  in  adultery.  I  think  that  that  was  a  right  conclusion.  The 
apjU^lant's  counsel  has  suggested  that  the  husband's  evidence  ought  not  to  be 
admitted  in  such  a  case  to  prove  that  he  had  no  access  to  his  wife ;  and  there 
is  a  dictum  of  Layard  C.J.  in  6  N.L.R.  381  to  that  effect,  an  opinion  upon  which 
it  is  said  magistrates  have  acted  in  cases  of  application  against  a  husband  for 
maintenance  of  a  child.  S.  112  of  the  Evidence  Ordinance  makes  the  fact  of 
a  child  having  been  bom  during  the  continuance  of  the  marriage  conclusive  proof 
that  it  is  the  legitimate  child  of  the  husband,  unless  it  can  be  shown  that  he  had 
ao  access  to  the  mother  at  any  time  when  the  child  could  have  been  begotten. 
S.  120  enacts  that  in  all  civil  proceedings  the  husband  or  wife  or  any  party  to 
the  suit  shall  be  competent  witnesses.  The  husband  is  therefore  a  competent 
*  witness  for  the  purpose  of  proving  that  he  had  no  access.  Suppose  it  were 
proved  that  the  wife  had  bee^  living  continuously  in  Colombo,  and  living  with 
another  man,  during  the  whole  of  the  twelve  months  before  the  diild's  birth,  and 
the  husband  was  called  as  a  witness  to  prove  that  during  the  whole  of  that  time 
be  had  been  living  in  England,  his  evidence,  according  to  the  view  which  has 
"been  urged  upon  us,  would  be  inadmissible ;  but  the  law  and  reason  alike  declare 
that  it  is  admissible.  Possibly  all  that  Layard  CJ.  meant  was  that  it  is  not  enough 
for  the  husband  to  swear  that  he  had  no  connection  with  his  wife,  if  it  is  possible 

1^  that  he  had,  as  it  would  be,  for  example,  if  they  were  living  in  the  same  village. 

^  The  remaining  question  is  whether  the  woman's  illegitunate  children  bora  in 
adultery  are  entitled  to  inherit  her  estate.  The  marriage  was  in  1870;  so  that 
s.  37  of  Ordinance  15  of  1876  does  not  apply.  Neither  does  s.  40  apply;  that 
section  makes  the  Roman-Dutch  law  as  it  prevailed  in  North  Holland  applicable  "  if 
the  present  Ordinance  is  silent";  but  by  s.  24  tfiat  does  not  apply  to  this  case, 
,f>ecause  s.  40  only  applies  where  the  intestate  dies  after  the  proclamation  of  the 
Ordinance  and  is  then  urunanied,  which  was  not  the  case  here.  So  that  we  have 
to  decide  the  question  according  to  the  law  of  the  Colony  as  if  the  Ordinance 
had  not  been  passed. 

When  the  case  was  before  this  Court  on  a  previous  appeal,  Middleton  J. 
considered  this  question  on  the  assumption,  whidi  was  not  then  proved,  that 
the  children  were  illegitimate.  He  expressed  an  opinion  that  by  the  Romans 
Dutch  law  illegitimate  children  bom  in  adultery  are  not  entitled  to  inherit  their 
mother's  property  with  the  legitimate  issue. 

He  gives  the  authorities  in  detail,  and  I  need  not  go  through  them  again.  In 
the  argument  before  us  reference  was  also  made  to  Grotius,  2. 18. 7 ;  1. 12.  2-4 ;  and 
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Maasdorp's  Lmm  •/  Ptn^ms^  S.  to6.  The  rale  whkh  I  grntber  from  the  mthoritia 
i«  that  children  •prung  €X  frnkibiiQ  comcmH/m  are  debarred  from  inheridog.  And 
prMbitut  eotuubitmt  teema  to  mean  the  aame  thing  aa  dmmmaimt  mtia;  vit 
a  emuMtus  which  is  an  offence  against  the  law.  And  as  the  conadxtoi  of  a 
man  who  is  not  her  husband  with  a  woman  who  has  a  husband  hring  was  swi 
an  offence,  and  as  incest  was  also  such  an  offence,  it  followed  that  children  ban 
in  adultery  or  incest  coold  not  inherit.  But  now  that  adultery  is  no  longer  bo 
offence  it  is  not  prohibitus  in  any  other  sense  than  the  living  togetbcr  of  n 
unmarried  man  widi  an  unmarried  woman  is  prohibitus.  I  thmk,  therefore,  that 
chfldren  bom  in  adultery  are  not  now  bom  4X  prMbita  camcmbifu^  and  that  they 
have  the  status  aimply  of  ordinary  illegitimate  children  and  can  inherit  thdr 
mother's  estate  with  her  legitimate  children.  I  would  allow  the  appeal,  and  dechie 
tiiat  the  petitioners  are  allowed  to  share  in  the  estate  of  their  mother  Jane  Peren, 
together  with  her  legitimate  children,  and  I  would  remit  the  case  to  the  Distnct 
Court  to  dispose  of  on  that  footing.  I  think  the  costs  of  this  appeal  should  be  paid 
out  of  the  estate. 

Wood  Rsirroif  J.^I  agree  that  appellanU  are  proved  lo  be  adulterine  badtaids; 
and  I  think  that  the  Roman-Dutch  law  which  made  children  bora  at  fnkHiii 
comcutUm  or  $x  dam9ta^  cot'im  incapable  of  succeedii^  to  any  riiare  of  their  mothei^ 
estate  is  in  force  in  Ceylon.  The  question,  however,  remains,  whether  under  the 
Roman-Dutdi  law  the  incapacity  of  adulterine  bastards  in  the  eye  of  tiie  kw 
of  intestate  succession  was  an  incapacity  inherent  in  their  status*  or  one  arisiqg 
from  the  (act  that  the  union  from  which  they  sprang  was  positively  prohibited, 
auid  punished  as  a  criminal  offence.  In  other  word%  did  the  Roman-Dutch  law 
jurists  mean  that  adultery  /«r  u  could  create  no  right  of  intestate  soccesskxi 
or  did  they  give  it  merely  as  an  illustration  of  frohibUus  camctMims  ot  damMtba 
ctitus  for  the  time  being  under  their  own  law  ?  With  diffidence  and  besitatiflo 
I  adopt  the  latter  view.  The  words  cfPtrwimtu  Smtiardem  (unlawfully  begotten) 
which  the  Roman-Dutch  law  jurists  applied  in  distinguishing  the  off^tfing  of 
a  pfvJkMtmt  camcmkiim  from  the  sfitl  ktmdenm  or  mere  bastardsi  seem  to 
point  to  the  conclusion  that  it  was  the  prohibition  of  the  union  that  created  the 
incapacity  (see  Van  Leeuwen,  Kotze's  Translation :  i.  ch.  7,  as.  3  and  7 ;  Nathao, 
Cawimon  Law  0/  S.A.  i.  p.  213,  a.  379X  In  Ceylon,  adultery^  unlike  incest,  is 
not  a  criminal  offence :  it  is  not  prohibited  by  law  save  in  the  case  of  incestuooi 
adultery;  after  the  dissolution  of  the  marriage  ti«,  which  made  the  relatioosfaip 
adulterous,  the  parties  can  marry  {Kttromckifutmy  v.  AngBkawty^  [^9^]  ^  N.LR.  1^ 
although  8.  23  iA  Ordinance  19  of  1907 — re-enacting  earlier  legislative  provisions^ 
prevents  them  from  legitimating  the  children  of  their  union  by  the  mairiige. 
Adultery  is  a  moral  offence,  and  the  law  discourages  it  But  I  do  not  think  tbat» 
unless  it  is  incestuous,  it  is  now  a  prokihUus  comembUus  or  da$nMghit  cmba  in 
Ceylon  within  the  meaning  of  Roman*Dutch  law.  I  agree  to  the  order  proposed 
by  my  Lord,  the  Chief  Justice. 

The  Intrieaoy  of  Labour  LogiiUtiooiL— The  interesting  report  of  the 
British  Association  for  Labour  L^slation  as  to  the  administration  of  labour 
laws  in  the  United  Kingdom  draws  attention  to  one  feature  of  such  legislatioa 
After  pointing  out  that  the  Home  Secretary  has  wide  powers  under  the 
Factory  and  Workshop  Acts,  and  that  these  powers  are  very  freely  exercised, 
the  report  remarks: 

It  is  beginning  to  be  felt  that  the  multiplicity  of  Orders  is  beconung  burden- 
some, and,  although  complaints  are  rightly  made  that  certain  dangerous  tndes 
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we  still  without  regulations,  and  that  the  powers  of  the  Secretary  of  State 
are  still  insufficiently  exercised  in  this  direction,  yet  the  complications  arising 
from  an  excessive  number  of  Orders  on  a  variety  of  subjects  have  the  serious 
disadvantages  of  rendering  administration  more  difificult,  and  making  it  impossible 
lor  the  persons  chiefly  concerned  to  have  a  detailed  knowledge  of  the  law. 

If  such  difficulties  are  experienced  by  those  who  administer  the  law — 
lor  the  most  part  experts — ^what  must  be  the  position  of  those  who  are 
the  object?  That  which  Bentham  called  the  virtue  of  " cognoscibility '' 
as  becoming  a  virtue  more  and  more  difficult  to  attain. 

The  Sights  of  HextpOtKin.— The  Editors  are  indebted  so  Mr.  E.  J. 
Schuster  for  the  three  following  Notes,  the  first  of  which — touching  the 
State's  right  of  inheritance — possesses  a  peculiar  interest  at  a  time  when 
the  State's  responsibilities  are  so  rapidly  growing : 

**  Among  the  financial  proposals  which  have  been  put  before  the 
German  Reichstag,  there  is  one  which  seems  to  open  a  new  source  of 
income  without  causing  any  appreciable  hardship  to  any  class  of  persons 
or  to  any  trade  or  interest.  We  refer  to  the  proposed  exclusion  of 
the  rights  of  distant  kindred  in  cases  of  intestacy.  A  person  who  has 
died  intestate  without  leaving  any  issue  or  any  parents,  or  any  brothers 
or  sisters,  or  any  nephews  or  nieces,  would,  as  a  general  rule,  be  much 
surprised  if  he  heard  of  the  manner  in  which  his  estate  was  distributed 
under  the  law  of  intestacy,  and  in  many  cases  he  would  probably  have 
been  more  inclined  to  allow  his  savings  to  go  to  the  Crown  than  to 
let  them  go  to  some  distant  cousin  whom  he  never  saw  and  never 
wished  to  see.  Moreover»  the  next-of-kin  who  take  any  property  under 
tlie  present  law  have  frequently  to  wait  for  a  very  long  time  before  it 
has  been  ascertained  by  elaborate  and  expensive  inquiries  whether  any 
relatives  of  nearer  degree  have  survived  the  intestate.  They  thus  suffer 
the  pangs  of  hope  deferred,  and  may  ultimately  after  all  be  disap- 
jxwnted  by  discovering  that  the  inquiries  were  more  successful  than 
they  anticipated.  The  une3q>ected  *  windfall'  from  the  estate  of  an 
unknown  descendant  of  an  unknown  common  ancestor  has  often  wrecked  the 
life  of  the  recipient  by  leading  him  into  extravagance  or  taking  him  away 
fipom  his  former  employment.  On  the  other  hand,  the  Crown  is  frequently 
in  a  position  to  do  justice  to  the  claims  of  persons  who  were  bound  to  an 
intestate  by  ties  of  nature  or  affection  which  the  law  does  not  recognise  and 
which  the  next-of-kin  are  apt  to  disregard.  We  know  of  no  valid  argument 
a^nst  the  change;  neither  the  person  who  wishes  to  benefit  a  distant 
relative  and  fails  to  take  the  small  trouble  of  making  a  will  in  his  favour 
nor  the  person  who  reckons  upon  the  death  and  intestacy  of  remote 
kindred  deserves  any  sympathy." 

GomparatlTa  Criminal  Law. — *<The  great  work  on  this  subject^  which 

'  VirglMmult   DankUwtg  tUs   diuMun   umd  aH$Uhuii$chtH  SirmJrwchU  (Berlin : 
Liebmmnn). 


Digitized  by 


Google 


S66  NOTES. 

has  been  prepared  by  the  mott  eminent  German  criminal  lawyers  ondertfae 
auspices  of  the  Imperial  Judicial  Department  is  now  j^yprosching  oooh 
pletion.  It  win  ultimately  contain  about  twenty-four  Yohimes  and  is  divided 
into  two  principal  sections  of  which  one  deals  with  the  'genend  pait'  of 
criminal  \mm  (dassiScation  of  crimes,  criminal  responsibility,  degrees  of 
culpability,  modes  of  punishment,  etc,  eta),  while  the  other  contains  a  number 
of  separate  treatises  on  the  individual  classes  of  crimes.  The  work  is 
intended  to  clear  the  ground  for  the  revision  of  the  somewhat  anttqualed 
German  Penal  Code,  but  apart  from  this  it  is  probably  the  greatest 
acfaierement  hitherto  attained  in  the  domain  of  comparative  law,  and  itwiB 
be  an  indispensable  hdp  to  any  person  interested  in  the  methods  of  oidud- 
ology  and  in  the  treatment  of  criminals.** 

Was  tha  Author  at  the  Wiitiags  of  «•  fli^*  a  ladjf— ''A  lesned 
correspondent  of  the  Deutsche  JuristtnMekung  asks  this  qoestion  and  ansiien 
it  in  the  affirmative ;  as  evidence  for  this  remarkable  fiact,  he  quotes  an 
extract  from  the  commentary  ad  kf^tm  JuHam  ei  J^puun  (Dig.  35.  i*  63, 
§  i),  which  refers  in  a  somewhat  sentimental  tone  to  conditions  in  restniot 
of  marriage,  and  a  passage  from  the  Institutes  of  Gajus  (§  190)  in  wfaidi  tbe 
inferior  position  of  married  women  is  spokm  of  with  great  indignatioa  If 
this  conjecture  should  be  corroborated,  perhaps  the  female  bachelor  of 
laws  who  appears  in  the  Courts  will  in  fotoie  be  referred  to  m  the  daflr 
press  under  the  designation  of  ^Gaja,'  and  that  the  name  of  'Poitia,' 
which  is  so  singulariy  inappropriate,  will  be  discarded.'' 

Progiias  in  PtiTata  InteiiatUnial  Law. — Is  there  progress  in  private 
international  law ?  Is  there  growing  a  doaer  approadi  to  uniformity?  Tbe 
answer  would  be  probably  "  Yes,"  if  one  had  in  view  die  results  of  the 
various  recent  Conferences  at  The  Hague.  The  answer  might  be  "No,"  or 
one  of  uncertainty,  if  we  were  to  look  to  some  recent  decisions  in  this 
country,  or  to  the  article  by  Dr.  Ludwig  Beer  in  the  ZdtsAr^  fir  but- 
maiumales  Reckt  entitled  '^Neue  Entwickdungsstufen  des  xntemationakf\ 
Privatrechts."  It  would  almost  seem  as  if,  as  to  some  parts  of  inteniitioiial 
Uw,  we  have  not  advanced  beyond  the  state  of  things  at  whidi  Sav^y  left  it 
Dr.  Beer  deals  chiefly  with  the  controversies  as  to  oUigattonSi  and  shovs 
in  an  impressive  memoir  how  not  only  jurists,  but  legiriatures,  are  (firided 
as  to  the  prindples  to  be  applied  to  the  construction  of  obligations  in  private 
international  law,  the  lex  loci  contractus^  lex  loci  solutiomis^  lex  domtdlii^  kx 
originis^  the  "autonomy"  of  the  parties,  such  autonomy  subject  to  restric- 
tions, the  law  of  nationality,  the  application  of  different  principles  to 
"gliubiger"  and  to  "schuldner,"  have  their  partisans.  Even  those  who 
adopt  the  same  formuht  are  not  agreed  as  to  its  contents.  What,  for 
example,  is  to  be  understood  by  the  place  of  performance,  the  *'  Schuldoft 
or  the  "  Leistungsort "  ?  Dr.  Leonhard,  who  has  writtto  specially  on  these 
points,  answers :  '*  Der  Leistungsort  liegt  dort,  wo  die  Schuld  am  besten 
lokalisiert  werden  kann.    Der  sogenanntc  'Leistungsort'  ist  der  oitliche 
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Mittelponkt  fur  die  Scfauld,  der  Site  des  SchuldTerbiltnisses " ;  and  the 
author  distinguishes  between  this  and  the  '' Volbugsort"  With  such 
expositions  and  elucidations,  the  darkness  steadily  thickens. 

The  Working  of  the  Oapitolations  ia  Turkey ^The  present  position 

of  aflEurs  in  Turkey  gires  exceptional  interest  to  a  careful  study  of  La  Justia 
ait&mam  which  M.  Andr6  Mandelstam  has  made  in  a  book  just  puUished. 
It  is  obvious  that  M.  Mandelstam  thinks  that  the  present  state  of  things 
cannot  be  permanent  There  are  serious  and  recurring  points  of  discord 
between  the  Porte  and  the  various  Powers.  One  of  the  acutest  and  most 
frequent  is  that  as  to  the  position  of  the  dragoman,  who»  according  to  usage 
sometimes  questioned,  but  on  the  whole  recognised,  attends  the  sittings  of 
the  mixed  tribunals  and  signs  the  protis-verbal^  the  interrogatories,  and  the 
judgment.  The  Porte  maintains  that  the  signature  of  the  dragoman  is  merely 
the  last  proof  of  his  "assistance**  which  the  Capitulations  require  at  the 
triaL  He  has  nothing  to  do  with  the  nature  of  the  judgment,  whidi  is 
valid  without  his  signature.  The  opposing  view  is  that  he  may  express 
his  opinion  and  refuse  his  signature--that  each  case,  to  quote  the  words 
of  the  Spanish  Legation,  putting  forward  this  contention,  ''est  entendue  et 
jug6e  de  concert  avec  le  drogman."  M.  Mandelstam  seems  to  agree 
with  the  contention  of  the  Powers.  Obviously  the  present  state  of  things 
is  extremely  unsatis&ctory ;  as  he  says  with  truth,  'Mes  droits  des  parties 
dependent  trop  souvent  de  Tissue  changeante  des  oonfltts  entre  les  juges 
et  le  dragoman.^  It  will  be  interesting  to  watch  the  effect  of  Parliamentary 
institutions  upon  the  anomalous  jurisdiction  and  privileges  <tf  fbreign 
Powers  in  Turkey. 

The  Soufk  AMeaa  Vatfonal  Ooaventioii.*— The  Editors  are  indebted  to 
Mr.  Craik,  late  Legal  Adviser  to  the  Transvaal  Chamber  of  MtneSi  for 
the  following  note,  which  is  still  of  interest  thou^^  events  have  moved 
since  it  was  written :  ^  Publication  must  now  be  imminent  of  the  report  of: 
the  South  African  National  Convention,  which  has  been  sitting  intermittently 
since  October,  190S,  to  consider  the  question  of  the  closer  union  <tf  British 
South  Africa.  The  first  definite  action  in  thb  matter  was  taken  in  January, 
1907,  when  in  response  to  an  invitation  from  the  Ministers  of  Ci^  Colony, 
of  which  Dr.  Jameson  was  then  Premier,  Lord  Selbome  as  High  Commis- 
sioner published  a  memorandum  reviewing  the  present  mutual  rebuions  <tf 
the  British  South  African  Colonies,  with  the  expressed  object  of  enabling 
the  people  of  the  country  to  appreciate  the  difficulties  of  administration 
under  the  present  system,  and  to  consider  whether  it  was  advisable  to 
establish  a  central  National  Government 

'*  In  June  of  the  same  year  an  Intercolonial  Conference  held  for  the 
purpose  of  framing  a  new  customs  agreement  resolved  that  a  National 
Convention  should  be  summoned  to  consider  the  situation,  and,  this 
resolution  having  been  iqpproved  by  the  Parliaments  of  the  four  self- 
governing  Colonies,  the  Convention  duly  came  into  being.    From  the  stand- 
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point  of  comptntive  kgishtioo  the  situatioQ   presents   some    inteneitiDg 
tetures.     In  the  first  place,  the  eadsting  constitotiofis  of  the  vaiioiis  Sootli 
African  Colonies  are  a  dqwrture  from  the  precedent  set  in  other  self-governkg 
dominioas  in  the  British  Empire,  in  all  of  which,  we  believe,  the  instnmieiit 
of  goremment   is  to  be  found  in  an  Act  of  the  Imp^ial    Pariament 
This  is  nowhere  the  case  in  South  Africa.    In  the  Cape  and  Natal  what 
is  called  'representative  government'  was  established   in   1850  and   1S56 
by  Order-in-Coundl  and  Royal  Instmcdons  to  ^  Governor,  while  're- 
sponsible government'   depends  on  statutes  of  ttie  colonial   kgislatores. 
In  the  Transvaal  and  the  Orange  River  Colony  're^)onsible  govermnem' 
itself  was  granted  by   Orders-in-Coundl  without  reference  to  eidier  the 
Imperial  Parliament  or  the  local  Iqpslature.    In  aU  four  Cotooies,  however, 
the  Crown  has  now  parted  with  the  ri^  to  ammd  the  eiisting  constitutkni^ 
and,  as  the  colonial  Parliaments  cannot  give  validity  to  their  enactments 
beyond  their  respective  borders,  it  seems  clear  that  a  South  African  con- 
stitution can  only  be  created  by  Act  of  the  Imperial  Parliament    In  die 
second  place,  it  is  tolerably  certain  that  the  South  African  demand  for 
closer  union  will  only  be  satisfied  by  unification,  as  opposed  to  lederatioo 
— that  is  to  say,  that  any  local  authorities  that  may  be  set  up  must  derive 
their  powers  from,  and  be  subject  to  alteration  by,  ti>e  cental  ?*t^fma1 
Parliament    It  follows  that  ti>e  constkution,  instead  of  being  in  essence  a 
treaty  between  the  various  States  composing  a  feckral  union,  will  be  the 
charter  of  a  sovereign  gov^nment    It  will  therefore  be  possible  to  amend 
it  by  Act  of  the  legislature  established  thereunder,  instead  of  being  under 
the  necessity,  as  is  apparently  the  case  in  Canada  and  Australia,  of  resorting 
to  a  fresh  Imperial  Statute  for  any  ammdment    The  present  positioa  in 
South  Africa  differs  so  widely  from  dut  which  prevailed  in  Australia  before 
federation,  that  the  questions  upon  which  most  stress  is  laid  in  the  present 
discussion  are  quite  different** 

The  MoBUMBl  to  Alberieia  Osntilis.— Last  September  took  i^ace,  in 
the  town  of  San  Gtnesio,  a  ceremony  which  gave  pleasure  to  every  student 
of  international  law.  The  work  which  Alberic  Gentil  did,  as  one  of  the 
founders  of  the  science,  hasilong  been  acknowledged,  but  its  value  has  of 
late  received  a  greatly  increased  recognition,  owing  largely  to  the  pious 
labours  of  Professor  Holland.  ^^xA^isomitktlUvmedtDraUIntermatiamtl 
an  account  of  the  ceremony  and  the  circumstances  in  which  it  was  hdd. 

L'lifAUGuaATioif  DU  MoNUMKNT  d'Albbric  GnmL  X  San  Gnrisia 

II  y  a  de  kmgaes  sondes  que  la  lUvtu  mentionnatt  la  constttutioQ  de  conites 
qui  se  proposaient  de  rendre  hommage  k  la  m6moire  d*un  homme  qui  a  a6 
Tun  des  fondateurs  de  la  science  du  droit  des  gens,  Alb^c  GentiL  Le  monvedieot 
qui  s'dtait  prpduit  alors  avait  commence  quand,  le  7  novembre  1874*  M.  Thomas 
Erskine  HoUand,  prenant  possession  de  la  chaire  de  droit  international  et  de 
diplomatie  fond6e  k  TUniversit^  d*Ozford,  avait,  dans  une  magistrale  le^on,  iait 
ressortir  Timmense  ni6rite  de  I'auteur  de  Dt  tun  hM  et  avatt  recoastitu6  sa 
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biogmphie,  en  le  suivant  pas  k  pas  dans  sa  cairi^re  trouble  d*abord  par  la 
persteution  re]igieu8e»  puis  calme  et  sereine,  grilce  k  I'appui  de  nobles  protecteum- 
0t  k  Taceueil  bienveillant  de  l'Universit6  d'Oxford. 

N6  en  1552  k  San  Gtnesio,  dans  la  marche  d'Ancdne,  Alb^ric  Gentil  devint 
docteur  en  droit  de  TUniversit^  de  P^rouse  en  IS72 ;  la  m6me  ann^  il  fut  nomm6* 
joge  i^  Ascoli;  en  1575,  il  fut  6lu  aux  fonctions  d'avocat  de  sa  ville  natale  et 
charge  en  cette  quality  de  la  revision  des  statuts ;  mais,  en  1579,  il  fut  poursuivi^ 
comme  h6r6tique  par  le  tribunal  de  I'lnquisition.  Le  proems  qui  lui  fut  iDtent6- 
ainsi  qu'k  son  p^re,  Matteo  Gentil,  et  k  plusieurs  membres  de  sa  famille,  se 
termina  k  Rome,  le  2  furrier  i$8i,  par  la  condamnation  des  accuse  k  la  prison 
perp6tuelle  et  k  la  confiscation  des  biens. 

Matteo  Gentil  parvint  k  s'^bapper  avec  ses  deux  fils  All)6ric  et  Sdpion  ;* 
hii-m6me  trouya  un  asile  k  Laybach;  Sdpion  enseigna  plus  tard  le  droit  k 
lllnhrersit^  d'Altdorf ;  Alb^ic  gagna  TAngleterre,  oa  il  fut  re^  avec  faveur  par 
le  comte  de  Leicester,  chancelier  de  1' University  d'Oxford,  qui  le  recommanda  au* 
▼ice-chancelier  et  aux  autoritte  acad^miques.  Le  jeune  savant  obtint  I'autorisation 
^eoseigner;  il  vit  reconnaltre  son  grade  de  P^rouse  et  il  fut  "incorpor^"  parmir 
lea  docteun  en  droit.  En  1587,  il  fut  nomm6  professeur  royal  de  droit  romain. 
En  1600,  il  devint  membre  de  la  soci^6  des  avocats  de  Gray's  Inn  k  Londres ; 
en  1605.  il  fut  charge  par  Fambassadeur  d'Espagne  de  d6fendre  les  intdrto  dea 
aujeta  espagaols  devant  les  tribunaux  anglais;  mais  tout  en  pratiquant  le 
droit,  il  continua  k  occuper  la  chaire  d'Oxford.    II  mourut  le  19  juin  1608. 

Quand,  en  1875,  un  comit6  se  constitua  en  Angleterre,  sous  la  prdsidence- 
dlionneur  du  prince  Leopold  et  la  pr^idence  de  sir  Robert  Pbillinore^  il  fut 
Mtigg€r€  que  peut-€tre  la  meilleure  manidre  d'honorer  le  grand  jurisconsulte  serait. 
de  i66diter  quelques-unes  de  ses  oeuvres  et  de  placer  une  table  commemorative- 
dana  T^lise  de  Saint-Hdtoe,  Bishopsgate,  k  Londres ;  on  venait  de  d6couvrir- 
que  c'etait  lit  qull  avait  eu  inbum6. 

M.  le  professeur  Holland  se  chargea  de  la  publication  du  traits  de  De  jun- 
helii;  il  s'acquitu  de  sa  tlche  d'une  fa9on  admirable  et  dans  la  Revm  Alphonse- 
Rivier  lui  rendit  justice.  *'  M.  Holland,  6crivit-il,  a  fait  plus  qu'il  ne  dit  .  •  •. 
II  s'est  livr6  pour  Gentil  au  travail  que  Barbeyrac  a  fait  pour  GroCius;  il  a^ 
rechercbe,  contrAle  et  precise  lea  innombrables  citations  dont  Tauteur  avait  bourre- 
aon  livre  sans  indiquer  exactement  leur  provenance.  Un  index  d^taille  des  ouvragea* 
et  dea  auteurs  cl(Vt  le  volume.  ...  La  preface  cootient  une  notice  sur  Gentfl  o^ 
plusieurs  points  sont  ddairds  et  mis  bora  de  contestation." 

La  table  commemorative  fut  inaugur^e,  le  6  juillet  1877.  Elle  est  en  marbre  i, 
ilnscription  latine  rappelle  les  mantes  du  cel^bre  jurisconsulte ;  sur  les  cdt6s  sont 
representees  les  armes  de  la  famiUe  Gentil  et  celles  de  la  ville  de  San  Ginesio, 
de  rUniversite  d'Qxford  et  de  TUniversite  de  Perouse. 

II  restait  k  edifier  dans  Sa  ville  natale  un  monument  qui  rappelflt  la  memoire 
de  rillustre  ecrivain.  Le  comite  italien  s'etait  constitue  au  mois  de  septembre 
1875;  11  avait  comme  president  d'bonneur  le  prince  royal  Humbert  et  comme- 
president  effectif  MandnL  Au  nombre  des  adherents  etaient  Garibaldi,  Crispin. 
Cesar  Cantu,  Visconti  Venosta,  Bonghi,  ViUan,  Pasquale  Fiore,  Pierantoni. 
Diveraes  drconstances  ont  amene  un  retard  considerable  dans  Texecution  du 
prqjet    Enfin,  le  26  septembre  dernier,  I'inauguration  du  monument  a  eu  lieu. 

La  petite  ville  etait  en  fete  et  k  sa  joie  partidpaient  les  munidpalites  voisines.^ 
Les  Universites  de  Macerata,  dUrbino,  de  Camerino,  de  Perouse  etaient  representees.. 
Le  gDUvemement,  I'administration,  la  magistrature,  le  monde  politique  avaient^ 
leurs  delegues.  Llnitiateur  des  bommages  rendus  k  Alberic  Gentil,  M.  le.- 
proiiesseiir  Holland,  etait  present;  la  ville  de  San  Ginesio,  qui,  en  187$,  I'avait: 
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00111016  ctloren  hMiondre,  amit  vouli^  une  fois  de  pliu^  Im  mamfesler  st 
recoonmissftnce  et  elle  I'avait  inTit^  k  assifter  k  U  c^raaooie.  N*»-t-a  pat 
«'res8U8cit6"  Gentil;  xi'a-t41  pas  fait  revivre  pour  la  sdeoce  ritalien  qu.  il  y 
A  trois  siteles,  traitait  en  det  ouTrages  remaiquables  les  princqiales  ptttica  de 
Vimportaiite  dladpliDe  du  droit  des  gens  ? 

La  statue  en  bronze  ae  dresse  sur  Tantique  place  puUiqae.  <Eovre  da 
.acnlptenr  Giuseppe  GuastaUa,  elie  repr^sente  Gentil  levfttu  de  la  toge  et  dn  boonet 
^)e  docteur  en  dmt  de  I'Universite  d'Oxford,  tenant  k  la  main  qnelqnes  fcfiuDets 
de  papier  et  donnant  une  le^on ;  sur  la  face  ant6rieure  du  pi^destal  est  nnuige  da 
ia  Paix. 

Parmi  les  discours  qui  furent  prononc^  nous  dterons  celot  de  M.  Leti*  Bacaibfe 
du  comity  Gentil  de  Rome  et  celui  de  IL  Rava,  ministre  de  rinstmctloQ  pobfique 
<lu  royaume  dltalie.  II.  Rava  a  insists  sur  Tinfluence  exero6e  par  Gentil,  et  fl  a 
fait  valoir  que  d6}k  un  grand  progrte  se  constatait  quand,  moins  d*Qn  dcuii  aiftdc 
aprfts  la  mort  de  Tauteur  de  D^  juH  dtUi,  les  6v<6nements  politxqnes  about  f waif  nr 
A  la  paix  de  Westphalie.  Dans  son  tioge,  il  a  fait  ressortir  les  qualittfs  prindpaks 
du  maltre:  le  libre  ezamen,  la  recherche  de  la  w^VB  et  la  foi  en  la  justice. 

A  History  of  Soman-Ihitoll  Law. — ^We  have  received  from  the  Africaa 
Book  Co.,  limited,  a  copy  of  the  History  of  Roman-Dutch  Law,  by  die 
Hon.  J.  W.  Wessels,  one  <tf  His  Majesty's  judges  of  the  Snpieine  Cooit 
of  the  Transvaal  For  the  present  we  reserve  a  detailed  notice  of  diis 
^valuable  work,  which  is  the  first  attempt  in  English  to  deal  widi  the  histocy 
•of  the  Roman-Dutch  Law  in  systematic  form.  Meanwhile  it  is  of  interest 
:to  notice  that  the  view  of  awsa  adopted  by  the  learned  authcn-  in  his  diapter 
on  Obligations  coincides  with  that  recently  suggested  in  this  Journal  (Na 
JCVIIL,  pp.  340-4a). 

A  WiAeh-Oown.-*Witchcraft^wfaen  the  story  of  it  comes  to  be  written— 
will  form  a  strange  chapter  in  die  history  of  primitive  man.  Here  is  a 
j>hase  of  it  described  by  Major  R.  Willans,  Assistant  District  Conunissiooer 
>for  Sierra  Leone,  in  the  Journal  of  the  South  African  Society,  whidi  is 
not  without  its  humorous  features: 

**  Konnoh  country  is  peculiarly  exempt  from  all  such  disturbing  societies 
.as  the  Leopard,  Boa -constrictor,  etc.,  so  common  in  Mendi  land.  Yet  tbe 
one  great  superstition  prevailing  is  that  of  witchcnft  Witchcraft  is  common 
to  SL  lesser  degree  in  other  parts  of  the  Protectorate,  yet  in  Konnoh  countiy 
witchcraft  is  attributed  to  anything  and  everythir^  that  is  beyond  their 
limited  understanding.  According  to  their  belief  there  are  still  men  and 
women  who  have  the  power  of  witchcraft,  and  who  can  not  only  canse 
the  death  of  new-bom  childten,  but  mi^ciously  ruin  fiirms  and  do  all  sorts 
of  mischief.  So  firm  is  the  native  belief  on  this  subject  that  when  any 
Dew-bom  child  dies  without  apparent  reason,  it  is  buried  with  die  solema 
warning  that  unless  it  arises  and  destroys  the  witch  that  killed  it  before 
the  fourth  day  after  burial,  the  witch  will  devour  the  corpse  on  the  fbordi 
^y.  Within  one  week,  at  the  time  of  writing  this,  I  have  had  to  deal 
with  three  cases  in  which  witchcraft  was  concerned.  The  first  case  was 
JL  dispute  as  to  the   possession  of  a  witch-gown  owned  by  a  deposed 
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Paiamount  Chief  and  claimed  by  bis  successor.  Tbese  witch-gowns  are 
supposed  to  be  invisible,  except  to  those  whose  eyes  have  been  dressed 
with  a  special  medicine.  Such  a  gown  is  reported  to  be  made  of  metal, 
and  not  only  does  it  give  its  owner  complete  immunity  from  eveiy  kind 
of  witchcraft,  but  it  also  greatly  enhances  his  reputation.  I  asked  if 
any  one  had  ever  seen  such  a  gown,  and  received  a  negative  reply.  Only 
four  are  supposed  to  be  in  Konnoh  country,  and  the  owners  are  so 
eager  for  protection  that  they  do  not  make  the  necessary  medicine  to 
let  others  see  them.  The  deposed  chief  in  question  always  appeared 
before  me  most  shabbily  dressed,  whilst  all  the  others  were  in  their  finest 
clothes ;  he  had  only  to  remark  to  the  others  that  he  was  wearing  his  witch- 
gown  and  at  once  became  an  object  of  admiration  and  envy.  This  being 
a  case  out  of  the  power  of  the  District  Commissioner,  I  referred  it  to  a 
Court  of  native  chiefs,  who  decided  that  the  gown  remained  the  property 
of  the  deposed  chief  during  his  lifetime,  but  reverted  to  the  new  chief 
on  the  former's  decease.  The  new  chief  is  still  lamenting  the  fact  that 
the  old  one  will  not  make  the  necessary  medicine  to  permit  him  to  view 
his  future  property.''  This  "  witch  gown "  brings  back  memories  of  Hans 
Andersen's  story  of  the  king's  invisible  garments. 

"  The  sacond  case  was  that  <tf  a  well-to^o  sub-chief,  on  whom  several 
lawsuits  in  the  Native  Court  came  at  once.  He  summoned  a  witch  doctor 
from  Kissi  country  to  ascertain  the  person  responsible  for  his  misfortunes 
(or  rather  his  exposures).  A  rq;ular  comedy  of  complications  resulted, 
and  feeling  ran  very  high,  which  finally  resulted  in  my  burning  the 
witch-finder's  paraphernalia,  making  him  eat  of  the  ashes,  and  putting  him 
over  the  boundary. 

"The  last  case  was  more  serious.  A  child  had  died  in  a  remote  part 
of  the  countiy  whose  death  was  attributed  to  witchcraft  Immediately 
a  filibustering  sub-chief  arose,  went  to  the  town,  described  the  whole  case 
as  a  danger  to  the  country,  and,  as  a  punishment,  took  away  eight 
people  as  domestic  slaves.  This  chief  is  now  re-considering  his  action  in 
Kennema  gaol." 

**  The  Soman  Law  of  tnavery."  ^^Jowett  has  somewhere  remariced  that  if 
the  inner  life  of  that  Greek  civilisation,  which  was  outwardly  so  brilliant, 
had  been  revealed  to  us,  we  should  probably  have  turned  away  with 
loathing  and  abhorrence.  The  same  thought  haunts  one  in  reading  this 
learned  volume  of  Mr.  Buckland's.  It  reveals  what  is  the  dark  back- 
ground of  Roman  civilisation — slavery.  The  slave^-under  the  Empire 
— was  everywhere,  in  the  streets,  in  the  home,  in  the  country  farm.  The 
slave  filled  every  office  (torn  that  of  cook  to  philosopher.  He  was  n^^tiator, 
libmrius,  medicus,  actor,  dispensator,  p»dagogus,  actuarius,  and  a  hundred 
things  besides ;  and  unless  all  literary  tradition  is  wrong  his  reputation  was 

>  By  W.  W.  BackUnd,  Fellow  mnd  Tntor  of  GonvOle  and  Cains  College,  Cambridge. 
(UMvenity  Pkss.) 
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Dotorioosly  bad.    The  fjftem  was  at  demoralistiig  to  the  master  as  to 
the  slave.    For  the  young  no  worse  environment  coold  be  conceifed  tfaia 
that  of  the  servile  household.    The  Roman  boj,  as  Gcero  tells  us,  vis 
sent  to  school  to  escape^strange  paradox ! — the  contamination  of  home. 
But  what  other  result  could  follow  from  a  system  which  treated  the  sbfe 
as  a  mere  rts — a  chattel  incapable   of   rights— ^m    nuih    as  bodi  the 
civil  and  pretman  law  of  Rome  did?    Yet  it  is  ''pretty  to  obsenne,'  ts 
Mr.  Pepys  would  say,  how  all  the  time  the  leaven  of  a  hi^er  law— (be 
law  of  nature — was  working  in  the  hard  Roman  mind,  and  how  bdbie 
this  natural  law  the  slave  as  time  went  on  grew  to  occupy  a  very  diffierent 
position,  ^  quia,  quod  ad  Jus  naturale  attinet,  omnes  homines  sequales  sunt* 
The  slave  was  a  chattel,  but  he  was  a  human  chattel,  Aam^— a  man  fib 
other  men  before  the  gods.    Hence  the  killing  of  a  slave  was  not  onlj 
a  delict,  it  was  a  crime ;  the  Lex  Corodia,  which  made  it  cafHtal  to  kil! 
a  man,  included  slaves  m  the  term  homo.    Theoretically  under  the  Republic 
there  was  no  legal  limitation  on  the  power  <tf  the  dominus ;  but  thh  did 
not  mean  that  the  slave  was  wholly  unprotected.    Hie  Censor  coidd,  and 
did,  dieck  wanton  cradty,  and  later  on  legislation  did  ttie  same.    By  tbe 
Lex  Petronia  a  roaster  was  forbidden  to  punish  his  slaves  by  makiBg 
them  fight  with  beasts,  and  though  a  master  mig^t  expose  a  sick  date 
on  the  island  of  ifiscuUpius,  Claudius  ordained  that  if  the  slave  recofoed 
he  was  to  be  free.    Domitian  forbade  the  castration  <tf  skyes  for  commerdat 
purposes.    Hadrian  suppressed  private  prisons  {trgaUuia)  bodi  for  slates 
and  freemen,  and  likewise  forbade  the  sale  of  men  or  women  to  leoooes 
or  to  lanistae,  the  purveyors  for  gladiatorial  shows.    Antoninus  Pius  provided 
dut  if  a  slave  compUining  of  ill-treatment  0ed  to  fama  Deorum  or  tbe 
statue  <tf  the  Emperor  for  sanctuary,  the  complaint  must  be  inquired  inio, 
and  if  it  was  true,  the  slave  was  to  be  sold  so  that  he  should  not  return 
to  the  old  master.    The  lot  of  the  sbve  was  made  easier,  but  the  fery 
mitigations  do  but  reveal  the  inherent  harshness  and  inhumanity  of  tbe 
whole  system.    Mr.  Buckland's  work  is  not  only  a  marvel  of  erudition, 
but  profoundly  interesting  in  its  bearing  on  Roman  life.    We  hope  to 
return  to  it  again. 

A  View  of  the  Workaml  CoMpauatin  Aels,  1897,  1M6.-Sir  John 
Gray  Hill,  whose  experience  entitles  him  to  speak  wi&  authority,  has  been 
passing  some  criticisms  in  a  recent  pamphlet  on  the  Workmen's  Compensa- 
tion Act  of  1906.  The  Employers'  Liability  Act  of  1880  was,  he  admits^ 
defective.  Parliament  might  have  gone  ferther  in  that  year  and  adopted 
the  bw  conUined  in  the  Frendi  Civil  Code  (Art  i384>--the  law  also  of 
Belgium,  Italy,  and  Spain — whereby  all  employen  are  made  hab^  for  tbe 
negligence  of  their  employees,  whether  to  strangers  or  co^mployees,  &e  i»f^ 
of  common  employment  not  constituting  any  exception  to  the  general  rule 
or  preferably,  periu^  might  have  adopted  a  compulsory  system  of  insiuance 
dealing  with  injuries  as  well  as  sickness,  to  which  both  employe  ^ 
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employee  should  contribute — such  a  system  as  that  which  now  exists  in 
Germany  and  Austria.  Instead  of  taking  either  of  these  courses,  Parliament 
passed  the  Workmen's  Compoisation  Act,  1897,  throwing  on  the  employer 
liability  for  all  accidents  to  employees  arising  out  of  and  in  the  course 
of  the  employment,  unless  the  accident  was  attributable  to  **  the  serious  and 
wilful  misconduct"  of  the  employee*  Under  the  Act  of  1906,  even  that 
qualification  ranishes  if  the  accident  results  in  death  or  serious  and 
permanent  disablement  This,  Sir  John  Gray  Hill  thinks,  is  a  grave 
injustice  to  the  employer,  and  it  has  been  made  worse  by  the  *'  benevolent  ^ 
construction  which  the  Courts  have  put  on  the  words  ''accident  arising 
out  of  the  employment."  The  giving  illegitimate  relations — being  child, 
grandchild,  parent,  or  grandparent  of  the  deceased — as  the  Act  does,  the 
right  to  claim  as  his  dependents,  opens  the  door,  in  his  opinion,  to  fraud 
and  peijury,  while  it  removes  one  of  the  restraints  upon  immorality.  Again, 
proceedings  under  the  Act  being  conducted  at  the  employer's  exclusive 
risk  as  to  costs  and  the  exemption  of  the  employee  from  payment  of 
Court  fees  prior  to  award,  tend,  he  thinks,  to  encourage  speculative  claims. 
Of  course  the  employer  may  take  refuge  in  insurance,  but  insurance  is  a 
heavy  addition  to  management  expenses.  The  practical  result  is  that 
masters  will  not  take  men  or  women  of  weak  physique  or  getting  on  in 
years  owing  to  the  increased  risk ;  and  employment  •suffers ;  workmen 
get  careless,  knowing  their  fellow-workmen  are  protected;  malingering  is 
becoming  common,  to  the  detriment  of  the  independence  of  our  national 
character ;  and  the  instinctive  goodwill  of  a  master  towards  his  domestic 
servants^  poisoned  by  the  thought  that  such  domestic  may  at  any  moment 
be  transformed  into  a  hostile  litigant  This  is  not  a  pleasant  picture,  but 
Sir  John  Gray  Hill,  while  thinking  the  Acts  a  frdse  step,  realises  that  both 
political  parties  are  too  deeply  pledged  to  their  principle  to  go  back,  and 
be  confines  himself  to  suggesting  a  series  of  amendments  to  meet  the 
more  obvious  defects  of  the  Acts. 
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